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AW and zqurity, the ſubjects of the di Caſes; 

muſt be allowed to be the ſupreme | excellencies 

in all civil governments; and as no nation can poſſibly 

exiſt without thoſe rules and ſanctions, ſo their eftabliſh- 

ment and adyancement will be acknowledged to be 

the chief honour and glory of THE PRINCE, as well as the 
W ſecurity and — of THE PEOPLE. 


Tax FIRST PART contains Caſes —_ and adjudged 
in the Court of King's Bench, from the beginning of 
 Michaelmas Term 1721 to the end of Trinity Term 
1726, wherein are illuſtrated and explained, not only 
many of the moſt modern (which are always the beſt 


| eſtabliſhed) rules of practice and methods of proceeding 


in that court, but many uſeful and curious points, re- 
lating to the rights and prerogatives of the Crown, as well 
as to the private and particular rights of the ſubject; 
in the arguing and debating whereof, not only divers 
former abſtruſe opinions are cleared up and ſettled, bur 
| likewiſe many antient and modern ſtatutes illuſtrated and 
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THE PREFACE. 

Tarr taTTER PART (a) of this Collection conſiſts of 

. ſome ſelected Caſes argued and decreed in the High 
Court of Chancery, between Eaſter Term, in the eighth 
year, and Trinity Term, in the eleventh year, of George 
the Firſt, incluſive; wherein not only diver#of the points 
and ſtatutes before - mentioned are expounded and deter- 
mined by an equitable conſtruction, but alſo ſeveral in- 
ſtances of relief given in caſes not relievable at law. 


It alſo contains the three 3 Caſes on Appeals: 
FigsT, The caſe of Trevor v. Trevor, relating to 


marriage-articles and divers other ſettlements, made by 
Sir Joann TREvoR, late Maſter of the Rolls, decteed and 


* in noch, 


Sacre,” The caſe of e v. Radcliff, on the ſta- 
tute 11. & 12. Will. 3. c. 4. for diſabling papiſts to 
purchaſe lands, decreed and appealed about the year 
1713, with two learned and elaborate arguments on the 
hearing of that cauſe. 155 


Tiny, The caſe of the Lord Derwentwater, upon 
an appeal from the commiſſioners of forfeited eſtates, 
heard before the Judges thereto delegated, the ſixteenth 
day of February 1718, in the fifth year of George the Firf. 


(a) The latter part here alluded t to now forms the ninth volume of 
thele ne. | a 


' PREFACE 


PREFACE. 
TO THE 
SECOND EDITION, 


HE eren having been Enrdtred with a gene of 
many marginal Notes, and Corrections made ſoon 


* this Book was publiſhed, by a Gentleman then at the 
Bar, for his own private uſe, and founded upon contempo- 


rary notes of the caſes therein contained, and judging 


from ſuch marginal notes and corrections © that the book 
© muſt have been exceedingly imperfect and erroneous,” 
has done his beſt endeavours to ſupply the defects of the 
former wretched edition. | 


He has, 3 added many references to Books of 
Reports publiſhed fince, which 9 a period of 
near _ years, 
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ABDELARD 3 | - 
Achworth and Others (The King again), - 81 
Adams (Spiller againſt), - N 
Addiſon againſt Paterſon, - - 
Aidermen of Carliſle (The King againſt . and), 99 
Aldridge againſt Snowden. e e Eaſter 10. a #51 
Roll. 101. - ——. — 130 
Aldridge (Wilſon * 555 | - g15 
Allen (Coke again/t). Entered Eafter, B. ay I. Roll. 218. 77 
All-hallows Pariſh (St. Olave's Pariſh againſt), — 168 


Ancell againſt Sloman, 2 - ua 
Andrews againſt Harper, - 227 
Andrews again? Paradice. Entered | Eefer 3 10. 1 1. 
Koll. 99. - - 0M - 318 
Anonymous (Costs), „ 
Anonymous (Indictment), = „ 
Anonymous (Murder) =» - 164 
Anonymous (Information) - + "< - 187 

Anonymous (Prohibition), «= =» 194 
Anonymous ( Jeofailes), - WS — 198 

Anenymous (Execution) — — 225 
Anonymous (Priſoners), The F 
Anonymous (Arreſt of Judgme. 95 W 
1 * 6 - 226 
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Anonymous (Money paid i in part), - = 236 
Anonymous (Adminiſtration), - - - 244 
Anonymous (Inditment), - - - 248 
Anònymous (Pleading ; - - - 289 
Anonymous (Pleading), Wo we 308 
Anonymous (Bail), 5 - 336 
Anonymous (Bail), „% „ = 340 
Anonymous (Falſe Latin), on 342 
Anonymous (Writ of Enquiry), | - - 349 
Anonymous (Replevin), = - - - 379 
Anſtruther (Sir Alex.) againſt Chriſty, - 121 


Archbiſhop of Armagh and Another (The King , 
Entered Michaelmas, 7. Geo. 1. Roll. 304. 
Archbiſhop of Dublin (Trinity Chapel again). Entered 


Eaſter, 8. Geo. 1. Roll. 235, - = 183 
Archer again/t Swetnam, — n 
- Archer (Mayhoe againſt, . = - - 426 
Archer (Swetnam agazn/t), - — - — 339 
Arthur againſt Commiſſioners of Sewers, - — 331 
Aſhton again/? Blagrave. Entered Michaelmas 12. 8 "Ws 
Roll. 368. — . 5 270 
Aſhton (The King againſt), | 175 
Aſſignees and Commifſſioners of Bankruprey ( Townſend BEE 
againſt ), EI = 316 
Athos (The King againfl)Y, - = — - 135 
Atkinſon againſi Coatſworthy - - 8 © ol 
Atwood againſt Beach, - 3 85 2 „119 
Auſtin (The King againſt), b — 309 
B. 
Baggot azainſt Oughton, = 1 240 381 
Bail of Strudwick (The King elf, 55 | — 194 
Barns (Page again/t), ̃ 3 04 
Barnſley againſt Os Entered Eaſter, 10. Geo. 1. 
Roll. 107. - 394 
Barrington (Serle 1 * Entered Hi lary, 10. 6 „ 
Koll. 332. - — — 278 
Baß ngham (King and his Wiſe again). Entered Trinity, | 
9. Geo. 1, Kel, 289. — | — 109, 341. 
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= | i = POE 
Beach againſt” Hobbs, Sn 3 - 379 
Beach ( Atwood againſt), * 5 „„ 113 
| Beale (Cooper againſt), - — 10g 
Bedford (The King againſt Mayorand Cas Council 
of), 2 »: - 
Beecher ( Biſkopgate S 3 ö 
Beecher (The King againſt), — 5352 Jag” 
Belt againſi Collins, - 147 
Benger and Greenfield (Biggs againſt). Entered 88 | 
9. Geo. 1. Roll. 158. — 33 27 
Bennet (Moſſe againſt). Entered Trinity, 9. Gee. 1. Roth. 
383. - 120 
Biggs againſt Benger and Gen 33 Hilary, 
9. Geo. 1. Roll. 158. - — - 217 


Biſhopgate Churchwardens againſt 83 — — 10 
Biſhop of Cheſter (The King againſt). Entered Michael- 


| mas, II. Geo. 1. Roll. 69. - a - yo 
Biſhop of Rocheſter (The King againſt), 5 
Blacket againſt Finny, — — 5 


Blackwater and Everſley Pariſhes (St. Giles 8 Pariſh ai bs 169 
Blackwell againſt Naſh. Entered ee 8. Geo. 1. , 


Koll. „ — - 102 
Blagrave (Aſhton againſt). Fawn Michaelmas, 12. Fg 1. 

5 Roll. 368. — — = | — 270 
Bodily (Crundell * 1 8 55 
Bond againſt Turner, - - - - 30g 
Boſtock againſt Boſtock, — 2 - — — 242 
Boſtock (Boſtock againſt), - — — 244 

Brace (Pennoire again) - ot — 108 
Bracher (Burges againſt), EE ©. — 238 

Bradley (Miller againſt), 5 — 189 


Brecknock Corporation (The King , „ = 201 
Brereton (The King again/t), 328 
Brickhill Inhabitants (The King „ 0 
Briſcoe (Winnington | againſt * . Eaſter, 8. Geo. I. 


Roll. 302. | | - — 38 
Briſcoe (Woolley * 5 2 3 $99 
Brown againſt Reyland. Entered baue, 8. Gee. t. N. 
243 · 5 Wy | - 9 
Brown againſt Combs, - 338 
Buckington Pariſh againſt Pariſh of e Bechamp, 235 
Buckler (Weldon again/?), = - - 313 
Budgell (Martin againſt). _—_— ed Zaſter, 7. Geo. 1. 
Koll. $5 5. - - - 283. 368 


Burges 
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Page 
FIR againſt Bracher, — — - — 238 

Burland againſt Tyler, 5 — 356 
Burnaby (The King againſt), = * . + $a 
Burr againſt Daval, + - - — * 
Burridge (The King againſt), - - — 245 
Buſhell (Maſon again), - OE 
Butel, the Bail of Harris (Croft —_— - - 187 
Butler (The King againſt), = =: - 207 

Button agein/t Heyward and his Wife. "Pub Trinity, 
7. Geo. 1. Roll. 303. _ 2 - nn. 
Byfield (Palmer againſt), — — 290 
"= 

Ceſar again/? Holt and Others, . 110 
Cambridge againſt Lea. Entered 71. Sees. I. | 

Rell. go. | - - 380 | 


Cambridge Univecfay (The: King e — 3 148 
Cambridge (The King againſt Journeymen Taylors of), 10 

Cambridge (Knight againſt). Entered Hilary, 9. Geo. 1. 
Roll. 37 5. and Eaſier, 10. Geo. I, No 284 - 230 


Cracker (The King againſt), — 285 

_ Carliſle Mayor and Aldermen (The King again); - 99 
Carne (Fry again, - ; - 283 
Carers Caſe - _ = - - 340 


Carvet againſt Manly. Entered lee 7. Ce. 1. 
Koll. 60. and 86. Emered Mic haclmas, 8. Geo. 1. 


m—_— - - - FEE 
Cafe of Carter. — - - - — 340 
Caſe of Lord Coningſby, — 8 — 20, 46 
Cafe of Griffiths, - - - - — 349 

Caſe of Lifter, — — — - 122 
Caſe of the Mariners, „„ - - 379 
Cafe of Morgan, - — — 296 

Caſe of Muck, - - . . 
Cafe of Waller, - - - '=- 129 
Caſe of Whitechapel Pariſh, Sg - 369 

Chadwick (>pringet ire IN . - - 290 


Chamberlain of London (The King 0 — 267 
| Chamberlain 
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0 Chamberlain of On agdinf Lopes Entered Michael: | 
mas, 8. Geo. 1. Roll. 122. - - 103 
Chamberlain of London againſt Green, 2 =, Qu 
Chandler (The King againſt), - - - 336 
Charles Holloway (The King again/t Sir), - - 283 | 
Cheſter Biſhop (The King againſt). Emered i Michgeimos : , 
11. Geo. I. Roll. 6g. | : | | 
Chivers en againſt). Entered Poſter * Ges. 1. 
Koll. 272. 373 
Chriſty again/? — Anftruther. Entered Hilary, ; 
9. Geo. I. Roll. 467. 3 - 237. 
x Chriſty (Sir Alex. Anftruther again): - >: "246. 


Churchwardens of Biſhopgate againſt Beecher, = '> 1Q 
Churchwardens of Rotherhithe (The King again; 8 — 339 


Clagg (The King again/t ), - 
Clerke (Reynolds TC Enter of Trinity, 8. Geo. 1. 
Roll. 474. — 273 
| Hlerke and Others (Corniſh OF Entered Michael- 
mas, 10. Geo. 1. Roll. 365. — - 199 
| Clerk againſt Dyer, WE = w_ - - 290 
Cloud againſt Nicholſon - - 242 
Coatſworth (Atkinſon againſt), — „) 6 
Coatſworth again/f Shaftoe, _ . = 109 | 
Cockran (The King againſt), - 96 N 
Coke againſt Allen. Entered Eaſter, 8. Geo. 1. Roll 2 218, 77 | | 
Coleborne againſt Stockdale, - - 57 
Colebrook again/? + "_— Hi * 7. Geo. 1. 
Koll. 216. 179 
Collins (Belt 210 . „ — 147 
Colvin again Fletcher, *** - 43, 381 
Colvin (The King againſt), _ = - - 226 
Combs (Brown againſt), Fo 338 
Commiſſioners of W (Townſend again The CR 
Aſſignees and), „ 226 
Commiſſioners of Sewers (Arthur ehh, — 331 
Common Council of . (The King _ Mayor 3 
and), 5 
Company (Exf-Indin) dainſ Ellis, = <= 
Coningſby's (Lord)- Caſe, —— — 20. 46 
Coningſby againſt Steed, — ” = 192 
8 Werren againſt * Entered Hilory 8. Geo. 1 
Fell 46. 2 Et 3232 805 ; 


& „ | | Cook 
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Cook againſt Wingfield, 3 - - 1x76 
Cooper againſt Beale, = = =_— - - — 109 
Corbet (Hodgkins againſt), 14 
Corniſh againſt Clerke and Omers. Entered ah n 6 
10. Gee. 1. Roll. 46. - | - 199 


Corporation of Penryn (The King . — 215 
Corporation of Brecknock (The King againſt), - 201. 


Cotton againſt Qwen, — 343 
Cowper againſt 8 Entered Eger, 10. Gea. 1. Rell. 1 
49- ; „ 3955 316, 387 
Cowper again/t Spencer, . 5 - 376 
Cowper (Elliot agarn/t }, - - B 
Cracker (The King again, 28 5 
Craig (Welſh againſt). Entered Exper, 11. Gee. I. Rel. 294 
186. - | | — 373 
Croft 'azainft Butel, the Bail of Harris, , = wy 
Croſſe again: Talbot, — — „„ 

Crowther againſt Wheat, - - - — 243. 
Crundell againſt Bodily, „„ - 1 
Cuband againſt Dewſbury, - * - — 327 
Curvin aga: wet Flicker {on nom * 43. 381 
F 
Daval ( b we . 3 ͤĩᷣ 3 
Davis (Heavyſide againſt), | — =. 243 
Dean and Chapter of Nia cad in Dublin Par: 
. Cheſter (The King againſt), 3 — 27, 337 
Dewſbury (Cuband againſt), ' J ˙ „ „„ 
Dickenſon (Lawſon againſt), 396 
Diggs (Colebrook againſt). (Entered Hilery, * aca ER. 
: Rolh.-250, - , . ? - 79 
Diſney (The King 3 bie — 60 
Doelittle (Phillips againſt), — - 345 


Dr. Shippen-and Others (The King again) Ri 
Dublin (Trinity Chapel againſt Archbiſhop of), Entered 


Eaſier, 8. Geo. 3. Roll. 235. Fu 8 

Dunbarr (The King againſt), 886 — - 240 
Dunnington Inhabitants (The 228 againſt), 8 
Dyer (Patterſon againſt), - - 289 


Pyer (Clerk againſt / = 8 - 290 
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Earl Orrery« (The King againſt), N 
Eaſt-India Company againſt Ellis - 240 
Edwards and Others (The King againſt „2320, 32S 
Elliot againſt Cowper, = - =... 207 
Ellis (Eaſt-India Company againſt), 00 8 240 
Evans (Vaughan against), - 374 
Everſley and 3 Pariſhes (St. Giles's Pariſh 92 
againſt), : — — - 169 


uber (The King gh „„ >, 
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F, 
5 
Fairclough and Others (The —_ 3 — - 6x, 
Filer (Newland-againſt ),- * 356 
Finny (Blacket again/t), - E - 375 
Eiſh (Phillips againſt), —<—- - 371 
Flemming again/t Parker, 8 - = 108 | 
Fletcher (Colvin againſt), =» e - 43-335 = 
Fletcher (Curvin agaiz/t), - — 43.381 


Ford (The King-againſt), + — 2 1970 
Fry againſt Carne, 25 * 3 n 2830 


Gage (The King againſt! 7 
Gapan (Huxſer againſt) — — : 
Gearing (Webſter againſt), 8 - - 
(Gibbs (The King againſt), - 
_ Giles's- (St.) Pariſh againſt Eceſley and Blake. 
5 - 8825 3 - 169 
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Koll. 392. and Michaelmas, 9. Geo. 1. Roll. . — 21 


Gilman (Goddard againft), — 282 
Ginger (Cowper againſt ). Emered Eofeer, 10. Geo. 1. 
Roll. 9. - | 395 316, 381 
Glegg (The King againſt), oo 3 
Glyn againſt Lates EET he os a wo 
Goddard againſt Gilman, — - — 282 
_ Goldburne (Tucker againſt), - - mw «© 
Goodright againſt Opic, = — - - 127 
Goodwin and Hales, = - = 161 in Notes 
Graham (Smith againſt), „„ — 283 
Graham (Monk again, =» „„ - 3 
Gravenor againſt Salter, 3538 „ 
Graves againſt King, — „ „ m0 
Gray and North (The King ui, - - 96 
Green (Williams againſt), | — 295 
Green (Shipwith againſt), Entered Meters, 11. Geo. 1. 
Roll. 184, — — — 311 


Green Chamberlain of rind cas}; - - 211 


Green (Harriſon again/). Entered — 11. Ges. 1. 


Sal. x. — - — 178 
Greenfield and Benger (Bis ggS en. Entered ane | 
9. Geo. I. Roll. 158. 81217 
Grey againſt Mendez. End Mi chechmas 9. G a 
Rell. 346. - — FE — 171 
Grey (The King againſt), © - - 358 
Griffith's Caſe, — | - . 349 
Sroſvenor (Salter 3 4 | F 
Guildford Town Clerk (The King . „ -- a 
De © 
Hales and Goodwin, TC. 16 in Notes 
Hamlet of Spittlefields (The King againſt), = 308 
Handaſide Aram: againſt). Entered thy 10. a „ 
Koll. 179. 4 4 oa 
| Hans Sloane (Sir). 8 {and Paylet, „„ 1 


Harding (Wild againſt), "OY . 3 257 


Harper 
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_ Harper ha againſt), - JE CITI 
Harris (Croft againſt Butel the Bail 5 = - 187 
Harris (The King againſt), - - — 327 
Harriſon (The King againſt), — - 135 
Harriſon againſt Green. Entered Ai * 11. . 8 
Roll. 51. 4 3355000. 1 — 178 
Harwood (The King Py „„ Pater 
Hatton (Pocklington againſt), = 2.,-2 787 280 
Hawker againſt Hinton. Joores Hilary, 3 10. g. * 
Roll. 408, = n i 6-249 
Heale (Jenny againſt), „ „ 
Heavyfide againff Davis, a 1 2 8348 
Henly againſt Roſſe, * 306 
Henricus Van Moſes Walron . Bust 7. a, 
9. Geo. 1. Roll. 483. - 321 
Henriques (Martin againf).. ee bal, 6. Geo. I. | 
Roll. 112. = : | -. - 
Herbert againſt Morgan, 1 Oi - 296 
 Heyward and his Wite (Button a. Entered mea, | 
7. Geo. I. Roll. 303. - ä 24 
Hiliard againſt Phaly and Others, a * . 180 
Hinton again/t Parker, - 5 168 


Hinton (Hawker e ). Entered Hi bing, 10. Gee. 
Roll. 408. - 


Hobbs (Beach againſt), - 2 | - 379 
Hodges (Lilly againſt ) * 166 
 Hodgkins againſt Corbet, OE” 114 
Hodſon (Stamper againſt), ES. - 30 
Holoway againſt Thurſton, - = - 109 


Holloway (The King again/? Sir Charles), NS; 
Holt and Others (Cæſar againſt), - = 
Hopton (Shipton againſt). Entered Hilary, 10. Ws 
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Roll. 276. Hilary, 11. Geo. 1. Roll. 183. 238 
Horne (Wright againſt), = - 3 — 221 
How (Strong againſt)/ - — 339 


Howard ( Hunſton 2gainft). Entered Michaelmas, 10. Ges. 1. 


Roll. 355. and Hilary, 10. Geo. 1. Roll 358. = 327 
FHunſton againſt Howard. Entered Mi chaoknas, : 10. On 1. 


Koll. 355· and Hilary, 10. Geo. 1. Ret. 355. e 
Huſſy (Spackman againſt), — . 
Hutchinſon againſt Smith, ͤ „„ „„ 

. Hutchinſon (The King againſt), = — — 19 
Huxſer againſt Gapan, a 3 — 176 


Vor. VIII. | | b = ” Inhabitants 


ABA Or THE) 


"0 I, | 

2 u 
8 of Brickhill T he - King — . 38 

Inhabitants of Dunnington (The King againſt), = 39 
Inhabitants of Lambeth Pariſh (The King againſt 52 87 | 
Inhabitarfts of Rufford and mots I JEM King oy” 

againſt), 2» 8 
Inhabitants of St. Peter's Onon (The King again, 505 85 
Inhabitants of Surrey (The King ogainſt), - 119 
Inhabitants of de al (The King againſt), - 370. 
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Facob Tas again) 7 . 2 wy 
Jacobſon (Saladine againſt ), Entered AZ dne, g- Ge. 175 
Koll. 354. . | „ 
Jenny gat Heals: — = 265 
John (The King againſt), 55 132 
John's Pariſhioners (The King Cl St. }, = =o 
Johnſon (The King againſt}, - _ I. — -. 214 
Jones {The King againſt), ' | 20 
Jones (Smith ent Entered Tr ai k. Geo. 1. Boll. 319 25 
and entered Trinity, 1. Geo. 11. Roll. 1 „„ 18 
Jones again/t Thurloe, . = 172 


| e Tr of N (The King againſt) 2 "Y : 10 
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? "RY 5 | PR 8 1 

3 (Sparks 3 | 0 52 . 336 

Kelley (The King againſt), N | 99 
Kelley (Lowther and his Wife , ) Bee Hilary, - ts 
9. Geo. 1. Roll. 278. 115 : 

Kent OY _— Entered man, 11. 6 45 Ball — 358 
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** Bithed Trang, 21. Gro. 1. Roll. 136. — 
King ahd his Wife againſi ee Entered Trinity, 
9. Geo. 1. Roll. 280. 224 -. - 0% 
King (Graves againſt), = - = 310 
Tux KinG againſt Achworth 24 O — - 8 
Armagh, Archbiſhop of, and Another. 
* Entered Michaelmas, 7. Geo. 1. Roll. 
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© Bedford Mayor and Common Conhcil, 34 
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8 Biſhop of Rocheſter, 
s | Biſhop of Cheſter. © Entered Aue. 


mas, 11. Geo. Roll. 69. - 364 

-"Bieckinock Corporation, - = 
HBrereton, - -; OM 328 
- -Brickbif Inhabitants, — - as 
„B urnaby, es 5 „ - 146 

” "Burridge, : - $52 245 
5 Butler 7 . ">. oe — 350 
Cambridge Univerſity, — 148 

z Carliſle Mayor and Aldermen, - = 99 
Chamberlain of London, — =- 267 

2 2 Chandler, - 336 


V Biſhop. Evtiied Michaelmas,” 
„ II. Geo: 1. Noll. 69. ÿ:ů SS 364 


Churchwardens of r 7 339 

- _ - Clagg, - at 1 

| Cockran, - - * 
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MICHAELMAS TERM, 


The Eighth of George the Firſts 
1721 2 


is 
The King's S Bench. 


Tir John Pratt, Kt. Chief Tuſtice, 


Sir Lyttleton Powys, Kut. 

Sir Robert Eyre; Kt. . 

ir John Forteſcue Aland, Ant. 
Sir Robert Raymond, Knt. Attorney Generah 
Sir Philip Yorke, Kut. Solicitor Generat. 


Fufticet, 


114 


Caſe 1. 


* Stratford againſt Neale. 
Friday, 17 November; 1721 (a): 
Eafter Term, 3. Geo. 1. Noll 184. 


FRIT OF ERROR on a judgment given in "the cburt of If a parton 14 
king's bench in ireland (6). ; + gh 2 
C ö co 


The 8 was thus: One Neale libelled in uꝝE spIRITUAI A of the 
cOURT there for #w9 third parts of the tithes due to him for dry n 


tle, and, on a 
rattle fed in ſuch a pariſh; &c. declaration ini 


ibition, the 
Hefendant plead : a right to aw. integral farts of the cithes of dry cattle, Tu van „ the 


| Libel and the declaration is not material. —Yelv. 79- 6. Com. Dig. © Prehibition” (K. ). x. Mod. 184. . 


2 This caſe was argued once before, 
v. Friday, 27 Januaty 1720, and five 
more exceptions were taken ; which ſee 
in Forteſc. Rep. 350. The caſe at large, 
with both the arguments, and the opinion 
of the Court, are in Stra. 482.-—NoTz tc 
firmer edition. 


Yor, VIII. . 


B 


(5) The writ of error to the king's 
ch in England on judzments given in 
the courts in 1-ard is taken away by 


23. C 3. See Mr. Chriſtian's edit. 


x vol. Bl. Com. 104. and Mr. Serjeant 
Runninęton's fiſth edit. of Hale's Com. 
Law, vgl: i. page 7 to 18. note (A). 


STRATFORD: 


2 8 2 
NEALI. 


9121 


* 
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The defendant ſuggeſted, for a prohibition, that the cattle for 
which thoſe tithes were demanded were bea/ts of the plough, and 
other dry catele fed in the faid pariſh with hay and ſtubbles of corn, 
for which tithes had already been paid. 


A PROHIBITION was thereupon granted; and that the right 
might come in queſtion, Stratford was ordered to declare upon the 
prohibition ; which he did, and in the ſame manner as before he 
had ſuggeſted, and concluded his declaration, that the defendant 
had proceeded in the fpiritual court after a prohibition delivered, 
&c. et contra probibitionem, &c. 8 


The defendant pleaded, that the cattle for Which he had de- 
manded the faid tithes were not ſuch as the plaintiff had ſet forth 
in his declaration, nor fed with ſuch hay and ſtubbles for which 
tithes had already been paid: and then pleaded, that he had a right 
to two integral parts of the tithes of all dry cattle fed in that pariſh ; 
and that he had not proceeded contra formam prohibitionis, &c. 


Don this they were at iſſue ; and the defendant had a verdict and 


judgment for à conſultation; which was awarded. 
* On this judgment the now plaintiff brought a writ of error. 


Ir was INS TS TED for him, that there was @ variance in the 
pleadings, and that the verdict would not ſupport this judgment. 


* 1 8 

FIRST, As to the variance in the pleadings, vis. the plaintiff in 
the ſpiritual court had by his libel demanded 7wo third parts of the 
tithes due to him for dry cattle, &c. and being defendant in the 
2 he claimed a right to tus integral parts of the tithes, &c. 
5 that his plea varies from his libel, and therefore a conſultation 
ſhould not be awarded, becauſe that gives him a power to fue for 


any thing not in the libel; therefore he has made no ſufficient 


title. 


To wHicn it was anſwered, that the awarding a conſultation is 
no nfore than giving the defendant liberty to proceed on his for- 
mer libel in the ſpiritual court, and conſequently if there be any 
variance between the libel and the plea, it is no cauſe to reverſe the 
judgment, becaufe the conſultation gives him no new power to 
ſue for any thing, but only to proceed on that very libel which he 


had already exhibited; that it is a matter of appeal, not of prohibi- 


tion: but however that there could be but one part remaining. 

Tux Cour was of opinion, that the awarding a conſultation is 
no more than fetting afide the probibition, and giving the plaintiff 
in the ſpiritual court liberty to proceed on his libel; and that 


_ «the variance between his libel and his plea is not material; for 


though in the one 7wo third parts are demanded, and in the other 


tꝛbo integral parti, yer that muſt be underſtood ſecundum ſubfectam 
materiam. | 


* 


Sscoxpl r. 


A „ 1 


- 
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"SECONDLY, As tc the verdi?, it was objected, that the jury A verdi en a 
found that the cattlefor which the ſaid tithes were demanded were 3 in 
not fed with hay and ſtubbles for which tithes had been already Pe, 21 5 
paid, but they did not find that there were any proceedings in the material parts of 
fpiritual court after a prohibition delivered. the dle, s good, 

IT was INSISTED for the plaintiff in this action, that if all the 55 | 
ifues are not found, this judgment cannot be ſupported ; and it is any thing re- 
part of this iſſue, that the defendant had proceeded in the ſpiritual ſpeQingthepto- 


court after a prohibition delivered; and if this had been found, the 


then the plaintiff would have been entitled to damages. It is true, for the allegation 


<a 


if an iſſue be joined on part of a thing in. ſuit, and that part is of the engt 
found by the jury, ſuch a finding will ſupport the judgment; but is merely matter 
when ſeveral iſſues are joined, as in this caſe they are, and ſome are vt form. 
found, and ſome not found, the verdict is inſufficient (a). ( Quod S. C. 1. Stra. 
Cur, conceſſit.) It is certain, that the plaintiff would have been 22 
entitled to damages if this matter had been found; for the caſe of ht; 13 8 
Anger v. Bower (b) is an authority in point, where it was found, 2 Lev. 111. *. 
and the plaintiff had judgment for his damages. It is true, that Stra. 843. | 
judgment was reverſed, but it was becauſe the plaintiff had not Ld. Ray. 2518. 


laid a venue where the proceedings were, &c. after the prohibition - N. 4+ 


To waicn it was anſwered, that this objection is only to matter (S. 79-)- 
of form, which is cured by the verdict (c) ; for the not es 
* any proceedings by the defendant after a prohibition delivered, 4 Eg 
and contra prohibitionem, is merely formal, and like the not 3 
200 the breaking and entry vi et armis in an action of treſ- | 
paſs (d). 5 N | 


TE CourT. It is true, that where ſeveral iſſues are joined, ' 
a verdict which finds one, and not the other, is not good ; but in 
this caſe the not finding any proceedings in the ſpiritual court. 
contra formam prohibitionis is but matter of form. However, this 
verdict has found all the material parts in iſſue; and therefore it is 
ſufficient to ſupport this judgment. The alledging in the declara- 
tion, that tae plaintiff in the ſpiritual court proceeded there contra 
formam prohibitionis is but a ſuppoſed contempt, and ſuggeſted by 
the plaintiff in the action as a ground for a prohibition, and the not EF 
finding this contempt is altogether immaterial; it is the ſame with 
not finding vi et armis in an action of treſpaſs. It is true, that 
there are precedents both ways; but in ſuch caſes the Judges 
always follow that which is leaſt prejudicial, As to the caſe of 
Anger v. Bower, there was actually a proceeding. after a prohibition 
granted; and this was found by the jury, and damages aſſeſſed; 
but the venue being laid in a wrong county, the jury could not 


ſubje the defendant to pay the damages; and therefore that judg- 


ment was ſet aſide; fo it is out of this caſe, Beſides, if the plain 


(a) 3. Lev. 39. 35. W. Jones, 447. (c) 1. Saund. 8 1. 140. Show. Caſ. Parl. 
7. Roll. Abr. 515. 575. Plowd. 471. 201. Biſhop v. Needler, Plowd. 468. 
T. Jones, 128. (4) Raft. Ent. 490. Towynſend's 

Tables, 172. Leon 240. 5 
2 ; 


(6) 1. Vent. 348. 350, 


tiff 
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STzATFoRD tiff would have any advantage by tht defendant's proceeding after 4 

: . e prohibition, this being matter of evidence, he ſhould have proved 

rn tit at the trial, and inſiſted on his damages; which he has not 
done. 8 | | 


uf 4] 
_ Caſe 2, | The King againſt Clegg. 
| Tueſaay, 7 November 1721. 


The ſeſſions HE peftxpant Clegg was, by an order of ſeflions made by 
may make „ of two juſtices of the peace (a), adjudged to be the putative 
y,but the Father * of three ba/tard children; and it was ordered, that he 


baſtard 
party ought to ſhould pay ten pounds to the overſeers of the poor of the pariſh of, 


be fummered ; &c, « for charges which the ſaid pariſh had already ſuſtained by rea- 
ee <« ſon of thoſe baſtard children, and two- ſhillings and ſixpence 
tend amen, every week © for ſo long time as the ſaid children, or any or 
ec either of them, ſhould be chargeable to the ſaid pariſh.” 


though not itat- 


OE On IT was INSISTED on Clegg's behalf, that the order was irre- 


S. C. 1. Stra. gular. 5 


475. | a | | 
| FirsT, Becauſe it did not ſet forth that Clegg was duly ſum- 
moned to appear before them. It is true; it ſet forth that he had 
notice to appear, but did not ſhew for what cauſe; and therefore it 
is no regular ſummons. Nor does it appear that he was ever Scr. 
This order being made at the ſeſſions is very different from an 
order made by two juſtices, becauſe from that the party has a right 
of appeal (6).7 5 „ 
PR ATT, Chief Juſtice. No notice ſeems neceſſary, In the 
caſe of The King v. Simpſon (c), upon a convittion for deer- 
ſtealing, after long deliberation, we adjudged that he might be 
convicted without his general appearance (d). „ 


Eyre, Juſtice. The reaſon why it is not neceſſary to ſhew 


aà notice in an order of two juſtices is, becauſe the party has an 


appeal to the ſeffions, where he may be heard. It was never fully 
determined until Eaſter Term, in the eleventh year of Queen Anne, 
that the ſeſſions has original juriſdiction of baſtards. "The ſtatute 


of 3. Car. I. c. 4. which has given the ſeſſions juriſdiction, has | 


given them the ſame power as the two next juſtices he by the 
18. Eliz. c. 3.; and if ſo, why cannot an appeal lie to the next 
ſeſſions from this order as well as if it had been made by two juſ- 
tices ? Beſides, this being an order made by the ſeflions-in a matter” 


(a) It was an order made originally at () Hilary Term 3. Geo. 1. Strange, 
the ſeſſions. 45. g 
i | ) See the caſe of Reg. v. Cripps, (4) Stra. 44. 10. Mod. 248. 347. 
| Faſter Term 11. Ane, Sett. & Rem. 378. Gilb. Caſes, 282.—See alſo Boſ⸗ 
page 38. pl. 63.; Rex v. Auſtin, poſt. eawen on Convictions, 52 to 37. 
309, 310.; Rex v. Venables, poſt. 377. 8 : 
2%. . . Ee Os 


ef 


- . 


Tas JUDGMENT, therefore, was affitmed by the whole Court, 


Michaelmas Term, 8. Geo. 1. In B. R. 


of which they have juriſdiction, we ought to intend their proceed. Tx Krixe, 
ings regular, when the contrary does not appear, „ | 2 
FoRTESCUE, Fuftice. As to the want of notice, natural juſtice cro. Car. 470. 

requires that every man ſhall be heard before he is condemned in pl. 2. | 
judgment, unleſs through his own default. But though every perſon 

accuſed ought to. be ſummoned, yet the queſtion will be, _y 

ther ſuch ſummons muſt of neceffity appear upon the record. 

ſummons is always ſet forth in caſe of a mandamus ; and in a con- 

viction for deer-ſtealing, as in this caſe, it ſhall be intended that 

the defendant was ſummoned, ſince the contrary does not ap- 

pear (a). This exception was made in the caſe of an order for 

removing an apprentice z but it was over-ruled on the ſuppoſition 
of regularity. - 


PRAT T, Chief Juſtice. I do not underſtand the diſtinction 
which has been taken when we are to preſume the proceedings by 
juſtices regular, and when not; for we are to examine all their 

proceedings upon a ſuppoſition of irregularity. The caſe of The 
Queen v. Lunn (b) I heard Logp PARKER, when Chief Fuftice, 

deny for law; and I ſhall never give any opinion to confirm ſuch 

an order ; for whether the wages were due for huſbandry or not, 
was the point of their ee ue ; and ſurely we can never intend 
them to have juriſdiction of what they do not ſhew to be within 
their juriſdiction. As to the argument that no notice is neceſſary, 
becauſe an appeal lies to the next ſeſſions, I do not fee how an 
appeal can lie from one ſeſſions to another, ſince it is the fame 
court, though compoſed of different perſons. It is admitted, that 
the juſtices of peace have an original juriſdiction in caſes of 
ba//ardy, and that their orders, if regular, ſhall be concluſive (c); 
but if irregular, as this is, they ſhall be quaſhed. 


SECONDLY, It was objected, that the two juſtices have no power The putative fa- 
to charge him with a ſum in groſs ; and the caſe of The Queen v. ther of abaſtarg 
Stevenſon (d), in Michaelmas Term, in the tenth year of Queen child may, by 


: 18. Elia. c. 3. 
Anne, was cited. 8 


Taz Couxr. A putative father may be charged with a ſum ſum in greg. 
in groſs, though this is ſeemingly againſt the ſtatute 18, Eliz. c. 3. 
by which the power given to the two juſtices is to charge the 
mother, - or reputed father, with the payment of money weekly, 
but they have likewiſe power to take order for the relief of the 
ariſh, which muſt be intended againſt the charge which it ma 
uſtain, as well as againſt the charge already ſuſtained (e). | 


(a) Reg. v. Lunn, Trinity Term 


(a) 
3- Ame, 6. Mod. 204. (e) See Rex v. Eve, 2. Show. 256. ; 


| (5) 6. Mod. 204. 

(e) Sce Rex v. Greaves, Dougl. 633. 
where it is ſettled, that the ſeſſions have, 
in this caſe, an original juriſd:ction.— See 
alſo Slater's Caſe, Cro. Car. 471. 3 Wood's 


| Eaſe, 2. Bulſt. 355. ; and Mr. Conſt's 


edition of Boty's Poor Laws, 1 vol. page 


B3 


Rex v. Skin, 1. Bott P. L. 421. ; Rex vv. 
Odam, 1. Salk. 124. 3 Rex v. Willey, 
xz, Bott P. L. 436. ; Rex v. Graveſend, 
1. Bott, 437. 3 Rex v. Holland, B. R. H. 


160. 3 Rex v. Taylor, 3. Burr. 1679. 


 TrHIRDLY, 


\ 


1 | | _ 
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Se, f THIRDLY, It was objected, that Clegg was charged to be the 


order can 2 
a man with 

ing the father of 
three baſterd 
children. 
The juſtices - 
can order a 
putative father 


to give fecurity to 


father of three baſtard children by one order, when there ſhould be 
as many orders to charge him as there were baſtards, 


But THE Covnr, as to this matter, gave no judgment. 


- FourTrrLy, It was objected, 


that the defendant is ordered to 


give ſecurity for the performance of the order, which is illegal. 


Pzr Cux Au. The juſtices cannot order ſecurity, unleſs in the 


3 the or- caſe of a contempt (a). Let that part of the order be diſcharged, 


And it was adjourned as to the reſt, in order that the pariſh 
fhould have time to ſhew whether Clegg was regularly ſummoned 
to appear before the two Juſtices who made this order (5). 


offs q 
Caſe 3. 


A defendant in 
cuſtody muſt be 

t;ed within rwo 
72 after che 


* 8 


| s tardy?* (D.). 


(a) Reg. v. Chaffey, 2. Ld. Ray. $58. 
3. Salk. 66. ; Rex v. Meſſenger, 1. Bott 


P. L. 418. oL 550. ; Rex v. Fox, 1. Bott 


P. L. 422. pl. 555. 1. Bac. Abr. 6 Baſe 
(5) In Trinity Term 7 
cafe was moyed again, and the order was 
confirmed without een, 8. C. 1. Stra. 
475. ee alſo Rex v Auſtin, poſt. 309, 
310. and the caſe of Rex v. Venables, 
that it is not neceſſary to ſet forth in the 
order that the party was ſummoned, al- 
though the Juſtices are e ſor 


» Geo. 1. this 


making an order without ſummoning thę 
party, Poſt. 378. f. Stra. 630. 2. Ld, 
Ray. 1405. Rex v. Hawkins, 7. Bott 
P. L. 427. ; Rex v. Cotton, 1. Seſſ. Caf. 
179. Rex v. Neal, 1. Bott P. L. 429, 
But in the caſe of cenvi ions by juſtives of 
the peace, it ſeems, that the party muſt 
not only be ſummoned, but that the ſum 
mons muſt, in point of fact, be ſhewn 
upon the convition, Reg. v. Dyer, 
1. Salk. 181.4; Rex v. Simpſon, 2. Stra. 
46. ; Rex v. Mallinſon, 2. Burr. 679. 


* The King againſt Walter. 


HE DEFENDANT was committed by a warrant under the hand 


ans ſeal of a Juſtice of the peace for being <« a notorious owlecr 


« and ſmuggler.”” 


Being in cuſtody, he brought a habeas corpus, and moved by his 


counſel t to be diſcharged. 


FirsT, Becauſe he had been in gaol two Terms ſince the i in- 
dictment was found, and was nut yet brought to his trial. 


n Cover allowed this firſt objection, viz. that the defendant 
ought to be tried within two 1 erms after his commitment, accord- 


ing to the kabeas corpus act ( a). 


(a) By 31. Car. 2. c. 2. ſ. 7. © lia per- 
« fon ſhall be committed for high treaſon 
© or felony, plainly and ſpeciall 7 expretſed 
ce inthe warrantof commitment.ar.d upon 
his petition in open court the firſt week 
of the Term, or firſt day of the ſeſſions, 
to de brought to his trial, ſhall not be 
Ho indicted ſome time in next Term or 
"* {fljons after ſuch commitment, the 
« Court, on motion in open Court tac lat 


c 
ec 
T2 


cc day of the Term or ſeſſions, ſhall let the 
0 priſoner to bail, unleſs it appear on oath 
<< that the witneſſes for the king could 
« not be produced the ſame Term or 
4 ſeſſions: and if any perſon ſo commit- 
ted, upon his prayer in open court as 
« aforeſaid, ſhall not be indicted and tried 
1c the cond Term or ſeſſions after his 
10 commitment, he ſhall be diſcharged 
by from his impriſonment.”? 


STORED, 
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SECONDLY, It was objected, that the charge in the warrant of The commit. 
commitment is very looſe, viz. for that the defendant was © a 2 ee 
« notorious owler and ſmuggler,“ waich is not a ſufncient charge ei 3 
to deprive a ſubject of his liberty, eſpecially in a criminal cauſe, | 
where the utmoſt certainty is required (a). 

THIRDLY, It does not appear that the defendant was charged A warrant of 


commitment is 


on oath (509. t | ; | good, although 
_  FovaTHLY, No time is alledged when the fact was com- 1. Rena: an 
| mitted (c). - | : veas on cath, or 


But THE Cour, as to theſe other objections, held, that ajuſtice en the fact 


| of peace muſt take care that he has ſuch an information of the fact 88 


3 


A 


as may be ſufficient to ſupport his warrant of commitment; but - 
that he need not ſet it forth in the warrant itſelf, becauſe ſo much 
certainty is not required in warrants as in writs and pleadings, R 
which are always on record. | | 

Tak Cour was of opinion to bail him; but he, having no 
bail was remanded. 


(a) See 2. Hawk. P. C. ch. 16. ſ. 16. (5) 2. Hawk. P. C. ch. 16. f. 17. 
2. Hale P. C. 122. Rex v. Evered, 2. Inſt. 596. 4. Com. Dig. Impriſon- 
Cald. Cafes, 26. and Rex v. Judd, ment (H. 7.) : 

2. Term Rep. 255. ; | (c) 


The King againſt Archbiſhop of Armagh and Jackſon. Caſe 4. 
Wedneſday, 15 November 1721, * 671 | 


* 


Ireland. The caſe was thus: | "oak 
ELON "Os 
THE KING was ſeiſed of the advowſon of the vicarage of Louthe, 3 of a 


| 2 OF ERROR on a judgment in the king's bench in If the king be 


ſeiſedof a wicar- 


in the dioceſe of Armagh ; and the Archbiſhop of Armagh was ſeiſed res fituate in 


of the advowſon of the rectory of, &&. near the ſaid vicarage, and the fame pariſh, 


1 


being ſo ſeiſed, the king's incumbent died; and, after the faid va- 


in Trelard, and : 


. x a ae the incumbent 
cancy, the archbiſhop, by an inſtrument under his archiepiicopal ſeal, of the vicarage 
united both the ſaid livings, according to the power which he had dies, the arch- 
by the ſtatute 17. Car. 2. c. 3. The ſtatute enacts, * That in biſhop not, 
« every city or town corporate, and their liberties, where there are _ * . 
« two or more churches or chapels, and pariſhes thereunto belong- to churches by 
ing, the biſhop of the dioceſe, with the * conſent of the chief virtue of the 


d officer or officers there, or the major part of them, and of the ſtatute 15. Car. a. 


c patrons of ſuch churches, may unite then, &c. and the © 3-5 but if the 
“ pariſhioners ſha!l pay all tithes and other duties to the incumbent Ce _— 
of the church to which the other is united; but that notwith- union 1 
ce ſtanding ſuch union, the pariſhes ſhall continue diſtinct as to all have been made, 
F< rates, taxes, and parc ghial rights, and churchwardens ſhall be fer the ſtatute 
c appointed for each pariſh as before the union. And where ons 2265 the king, 


< or both of the ſaid churches are full at the time of the union, i: * 


named.—S. C. 1. Stra. 516. 2. Roll. Abr. 778. Cro Fl z. co. Barvard. K. 34. 42. 170. 289. 
2. Stra. 837, Forteſc. Rep. 213. Fitzzib. 30. 1. Com. Dig. Advowton” F.). 


B 4 ; $77 « ſhall 
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& ſhall take effect at the next avoidance after; and the patrons ſhal} 
<« preſent by turns to that which remains, &c. and that he whoſe 
ce incumbent dies firſt ſhall firſt preſent, and afterwards by turns 
« ſucceſſively for ever. The king's incumbent being dead, and 
the vicarage being afterwards united to the rectory as aforeſaid, 
THE KING preſented another vicar, and the archbiſhop refuling to 
admit him, a guare imdedit was brought againſt the archbiſhop, and 
judgment given againſt him in the king's bench in Ireland. 


Upon which the archbiſhop brou ght a writ of error in this 
court. | 


Tur GREAT QUESTION was, Whether, ſince the one advowſon | 


belongs to THE ROW , there can be any union by virtue of the 


17 


could never take place. 


act, i. e. whether THE KING is bound by the general words of 
the ſtatute. a . 


THE SECOND POINT was, Whether any union could be made 
when one of the churches was vacant. a 


Tre CouNsEL for the Archbiſpap argued, that by the generaj 
words of this ſtatute this was a good conſolidation, although it was 
made after the ayoidance of the vicarage by the death of ihe king's 
incumbent, The kings ordinary right thall be bound by ſuch 
general words in an act of parliament, which in this cafe was his 
right of preſentation; though a right, which he has by any prero- 
gative, ſhall not be bound by ſuch words (a). Every ſtatute 
which is made for the advancement of juſtice, for the eſtabliſhment 
of religion, to ſuppreſs wrongs, to perform the will of the donor, 
to maintain the poor, or for the encouragement of Jearning, ſhall 
bind the ordinary right of the king by general words as well as the 
right of the ſubjeQ (%); and this ſtatute has two of theſe purpoſes, 
vi. the eſtabliſhment of religion, and the encouragement of learn- 
ing. This is proved by every ſaving of the king's right in an act 
of parliament, for it ſhews that his right would be bound, if it was 
not ſaved, | | | 5 


Ox THE OTHER SIDE it has argued, to ſupport this judgment, 
that by the ſtatute before-mentioned a new power is created, and 
conſequently it muſt be literally performed, which, in this caſe, 
was not done; nay, it is impoſſible to be done, becauſe it is 
enacted, © that after the union, the patron whoſe * incumbent 
“e firſt dies ſhall have the firit preſentation ;** which ſhews, that 
the Legiſlature intended that bath the churches ſhould be full at 
the time of the-union.(c), for otherwiſe the right of ſurvivorſhip 

| Now here one was void when it was 

united to the other, and after it was conſolidated to the other there 
was but one incunbent, and if bo one incumbent, then it is im- 
poſſible that thoſe words in the Katute can ever be ſatisfied, viz. 
(a) 2. Roll, Abr. 778. Cro. Eliz. 5og. (c) Puller v. Hutchinſon, T. Jones, 
160. 8. C. 3. Lev. 95. 


* 


Dyer, 249. a. | 
25 (5) 2. Inſt. 360. 68 1. 5. Co. ry. 11. Co. 5 


$6. 72. Tloud. 248. 2, Rol. Rep. 152. 


FP 


$ that 


> PD. A. dd 


* 


Michaelmas Ferm, 8. Geo. 1. In B. R. 
te that he whoſe incumbent firſt dies ſhall firſt preſent,” for theſe Tux King 


| words import, that both the incumbents mult be, living at the time 
of the union. Now here the king's incumbent was dead before 
the union, and conſequently a right was veſted in THE CROWN 


to preſent another; and it would be very hard, and what was 
never intended by this ſtatute, to deveſt the king of that right by 
ſuch a union as was made by the archbiſhop in this caſe. Beſides, 
it may be reaſonably intended tnt the king is not comprehended 
in this ſtatute, becauſe the union is to be at the equal expence of 


both patrons, and by their conſent ; and it would be indecent that 


the king ſhould join with a ſubjec in the expence ofa commiſſion, 
It is true, this union creates a new parſonage, and the church 


being full of the archbiſhop's incumbent, he may claim a right to 


both ; but that can be no 92 becauſe in a guare impedit ple- 
narty is no plea againſt the king's right, though given by the ſta- 
tute of Meſiminſer the Second, c. 5. which is general, and does not 
name the king; for if the king is not named, the genera] words 


of an act do not bind any prerogative or royal intereſt veſted in 


han. ; 


| Upon the whole matter it was ataitted; that the words in this 


ſtatute are general, and that the right of the crown may ſeemingly 


be bound by them; but though the words are general, yet they 
ought to be ſpecially conſtrued, to. avoid an-apparent injury; for 
the intent of the act was to put things in an ordinary and regular 
method, and not to deveſt either of the patrons of their reſpective 
right, and ſuch a conſtruction would be conformable to the intent 
of the Legiſlature, vz. that all unions ſhould be made by the con- 
ſent of both patrons, and not to the damage of either ; and that the 
churches ſhould be united when there are two incumbents living, 
becauſe the ſtatute gives the right of preſentation to that patron, 
whoſe incumbent ſhould firſt die, which might happen to be the 


king's incumbent z but now, by this union, he is deprived of that 


ſurviving and contingent right of preſentation, which is an appa- 


rent damage dons to the Crown, 


iat 


AR CHBISHOP 
oF ANAG 


ANG JACKSON. 


11. Rep. 72. 
7. Co. 32. 
3. Lev. 333, 


THe CouRT was of opinion, that this ſtatute never intended 


at any union ſhould be made of two churches after an avoidance 
in one; for by the common law, by which this a& muſt be con- 
ſtrued, there could be no union but by the “ conſent of both 
patrons; neither could it be made in præſenti, but by the conſent 
of both the incumbents, though the patrons agreed to unite; though 
it might be made in futurg without the conſent of the incumbents, 
Therefore it would be very hard to conſtrue this ſtatute ſo as to 
make a union good, where both the churches are not full at the 
time the union is made; for it is not fo by the canon law in caſes 
of preſentation and conſolidation, and it 1s that law which ſhould 
direct in this caſe. It is clear, that the king cannot be deveſted 
of any of his prerogatives by general words in an act of parlia- 
gent (o), but that there mult be plain and expreſs words for that 


(1) Heb 9p. | 
5 Furpoſe, 


Tu kixe 
agginft 
AzcunISROP 
oO ARMAGH 

Np JACKSON, 


the union, becau 


archiepiſcopal. But THE Cov 
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purpoſe, though all his other rights are no more favoured in law 
than the rights of his ſubjects ; and it is likewiſe clear, that 


general words in an act of parliament may be qualified by ſubſe- 


quent ſentences or clauſes in the ſame ſtatute : but certainly it was 
never,the intent of the Legiſlature by this at to work a wrong to 
any patron ; but if this union ſhould be good, it would deveſt the 
king of that right which was already veſted in him to preſent to 
this vicarage ; and ſuch a conſtruction of the ſtatute would be a 
damage not © only to THE CROWN, but it may happen fo to be te 
ſeveral other patrons. Beſides, in this caſe, there being two de 


fices united after an avoHJance in one, it is plain that the Archbiſhop 


made the union for his own benefit, which i is againſt a principle in 
law. 

As to the plenarty which the Jefindane pleaded to this guare 
zmpedit, THE WHOLE COURT agreed, that it was not a good plea 
in bar to the king's right; and that was the principal reaſon why 
the court of king? s bench in Ireland gave judgment for the king. 

But as to ſome other points there were various opinions. 

ALL FOUR or THE JUDGES held, that the union was not good, 
becauſe it was made after an avoidance of one of the churches 
united. : . a 

FoRTESCUE, Tuftice, ite, that would be a proper queſtion ; 
AND HELD, that it was good, but that it was not to take effect 
until after the king had preſ.nted to the church. X 

EyRE, Juſtice, held, that by the union the church united was 
extinct, and that he did not know in what manner the ERS Ro | 


prefent to a church which was extinct. 


FoRTESCUE, Zee, held, that the church was not 3 b 
it was a fpirituaF act, which did not 5 

the church as to the right of either patron; for if one church had 
been appendant and the other in groſs before the conſolidations 
they would be fo after it. f 

PRArr, Chief Juſtice. As to the chief 83 think, as now 
adviſed, that the king will be bound by the general words of this 
Sutuee, he having no right, in this particular, diſtin from the 
right of a ſubject. | 

* Bur, for the reaſons 1 mentioned, THE WEVHOLR COURT 
agreed, that the judgment in Ireland ſhould be affirmed (a). 


NoTE, There was another objection, viz that it ought to have 


beenaverred that the archbiſhop was the bithop of the dioceſe, and 


the union to have been ſet ON yes the ſeal epiſcopal as well as 
T took no notice of it, | 


(a) It was adjourned now, but in of opinion upon the firſt (as was admitted 


Faber Tom following it was argued again, by the Cefendant*s Counſel) that the king 


and the judgment was then affirmed. was bound by the Katute. NoTE t 
Tir q iſt argument was only upon the fe- former edition. | 
gond point, the Court having been clearly | 
MCHAELMAsS 
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Sir Peter King, Kut. Chief Juſtice i | 


' THE COURT OF COMMON PLEAS, 


— — ü — — 


Monk again Graham. __ Caſe, 


NE Hackett bought ſtock to the value of ſeven hundred and If an agent en, 
() fifty pounds in the third ſubſcription in the South Sea truſted by a 
/ Company, and received fifty pounds a-year for it, and ſtockholder to 
afterwards fold it, which by ſeveral meſne conveyances came to the ebene 
now plaintiff Ars. Monk, who purchaſed it for a thouſand pounds. — — 
Che, living in the country, entruſted one Rofſe, who was an of the ock by 
officer of the exchequer, with the minutes, and an order to receive W of a pre- 
this fifty pounds a- year for her uſe, the ſaid Roſe being then a man e eee 
of credit, and diſcounting for at leaſt thirty thouſand pounds a year OD _ 
of the revenue. Afterwards Reſſe, pretending that he had a power perſonating the 
to ſell the ſaid ſtock, made an agreement in writing with the Proprietor, and 
defendant Graham to ſel] it to him ſor nine hundred and ninety- — the 
four pounds, and told him the plaintiff would ſign the transfer, OW 
but he got another woman to perſonate the pleintiff, and to ſign = 3 
the transfer (a); and at the next opening of the books of the Com- the ſtock in an 
pany he got the ſame transferred to the defendant, and made affida- Sion of rrower 
vitof the fale, and/Eof it entered in the ſaid books, this being Fo et aan 
required by act of parliament to every transfer, and then he with - | 
drew himfelf out of the kingdom, ſo that he could not be found. 
The plaintiff hearing that Rofſe was withdrawn came to London, 


1. Leon, 153. 
1. Wil. 8. 
2. Stra. 1187. 


and demanded the ſtock of the defendant, who told her, that he Salk. 233. 
kad bought it of Roſſe, and had got the minutes, the transfer, and 2. Term Rep. 
| LI : 5 376 
(a) By 8. Geo. 1. c. 22. this is novy made felony without benefit of clergy. See 2 erm Rep. 
N A EN P- , E ». SE <4 2 | 


the 


1. Hawk. P. C. ch. 58. 


1 | | = 


Michaelmas Term, 8. Geo. 1. At Nifi Prius, 


Moxz the affidavit, which were all the conveyance the law could give 
n and believed, that if ſhe had any title ſhe had nothing to ſhew ta 
Gravatt make it appear, and therefore ſhe came too late to make any de- 

mand on him. Afterwards the defendant, though forbid by the 
plaintiff, fold this ſtock for one thouſand and ninety pounds ta 
T. S. who fold jt again to R. . for eleven hundred and nine 


pounds, | 
And then the plaintiff brought an action of ROVER againſt the 
defendant. 


An, 93 And Sik PETER KiNG, Chief Fuftice, notwithſtanding her folly 
T 175. in truſting Roſſe with the minutes, which the Counſel for the 
| defendant did much rely on, directed the jury to find for the plain- 
tiff, which they did, and gave her no more than ſeven hundred and 


N — 
- »& 5 IS © — — — 1 * 
. 0 
6 * * 4 q „ x 1 
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The Eighth of George the Firſt, 
NIST 1N 


Sir John Pratt, Kat. Chief Fuſftice. 
Sin Lyttleton Powys, Ant. 55 
Sir Robert Eyre, Kt. TJuſtices 
Sir John Forteſcue Aland, Nui. . 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Nut. Solicitor General. 


* The Churchwardens of Biſhopſgate againſt Alderman Caſe 6. 
” _-- Beecher... | | 
HE cnuREHWARDENS of the pariſh of Biſhopſgate made tx u pers f 
a tax for the relief of their poor for a whole year, which for a gear, , 
amounted to fix hundred pounds and upwards, when they it fhould only 
ſhould have made only a quarterly rate; and the ſame; through Nr. 
inadvertency, was confirmed by Alderman Beicher, who was the 3 
alderman of that ward; and; afterwards; he, fearing that the firmed, us 
churchwardens might collect the whole ſum, and make ſome ill uſe Court, en 3 
of it, refuſed to grant a warrant to diſtrain for this tax. HD — 
The churchwardens thereupon moved the court of king's bench awarrantzolevy 
for a mandamus (a) to compel! him to grant his warrant, and ob- 2 will - 
| ST IR \ to be made for only @ guarter ef the whole rate. + 


() That 2 mandamus lies in this cafe; 450. Rex v. Juſtices of Somerſet, 


ſee Rex v. Montague, 1. Seff. Caſes, 367. 2. Stra. 992. St. Luke's v. Juſtices of 2D 1 
Rex v. Mayor of Worceſter, B. R. H. Middleſex, 1. Will, 133). N * 


120. Rex v. Dean of Norwieh, Carth: _ 8 3 
; 4:4 8 1 tal 4 


WARDENS OF 
Bis norscArz 
againſt 
 ALnDERMAN 

Bzxcurs. 


' Michaelmas Term, 8. Geo. 3 In B. R. 
rar Cnvzen- tained a rule of court for him to ſhew cauſe wy 2 mandanut 


ſhould not be granted (a). 


Tux ALDERMAN; at another day, b 
the matter before-mentioned for cauſe, & 


_ Counſel, hid all 


And a rule was made, that he ſhould 2 his warrant to di Krain 
for the tax for one quarter of a year, and no more, for he could 
not confirm this tax in part; it muſt be * the whole, or for + no 


part (6). 

(a) If the rate be illegal, the Juſtices 
may refuſe to ſign it, and they may return 
it for cauſe upon a mandamus directed to 
them to ſign it; but as to the ſums or 


parties aſſeſſed, they have nothing to do 


with it, the remedy is by appeal; and 
though the Aldermen of Derchefer refuſed to 
fign a rate, becauſe of inequality, yet 


Taz Cova 1 8 mardamm, and after 


'a return a peremfpiory mand mus, and then 


an attachment, in order that the parties 


' grieved might appeal. Cited by the Court 


in this caſe of Beecher's, 16. Vin. Abr. 
429. pl. 5. Nor x 10 fer mer edition. 
. | | 


9 7- The King againf Journeymen- Taylors of Cambridge 
Monday, 6 November 1721. 


ONE Wiſe, and ſeveral other journeymen-taylors, of or in the 
town of Cambridge, were indicted for a conſpiracy amongſt 


4A ind. ctment 
e eee 


3 


don of yeomar, 18 themſelves to 


good. 
. Inft. 608. 


3. Hawk. P. C. 


h. 23. . 114. 


The caption 


raiſe their wages; and were found guilty. 


Ir was MOVED in arreft of 9 upon n errors in 


the record, 


\ 


FrnsT, That he Fe having the addition of ec yeomen,” | 
es notwithſtanding, charged with a conſpiracy not to work as 
« fourneymen taylors,” which is a * 


It was anſwered, that © yeomanꝰ is a ous en for e 


may be a taylor. 


Tur Cour held, that therewas no inconſiſtency LOVE the 
addition of « yeoman” and the addition of © taylor,” 


of SECONDLY, The caption isnot good, being 


« ad general. guar 


an indiQtment « tial ſelſ. pacis, &c.“ omitting © domint regrs” after & pacis.“ 


thus, © fa This 


4 general 


2% ſeſſions of tt 
ont e 
6 peace, omit- * Jul. dict. 


ting « of xrlrd en. (a).” 


exception has been ſeveral times held. fatal, and is oy 


different from the caſes where they are omitted akes the wor 


domini regis ad pac. in com. pred. conſervand. 72 . 
In Hilary Term, in the firſt year of Queen Anne, 


« the king,” is and in Hilary Term in the eleventh year of Queen Anne, two 
indictments were quaſhed for this exception. 


It was anſwered, that this objection has been often over-ruled, 
for it muſt be intended the king's peace, and that the caſe in 
4. Lev. 175. Ventris (5) has been denied for law. 


Tus Cour was of the ſame opinion, and _ chat of late Nurs 


good ; for it 
Mall de intended 


hy Guy's peace. 
Dyer, 76. 


1. Sid. 422. 


4. Hawk. P. C. 
an 25. f 123. this objection had never prevailed. 


3. Burr. 1903. 


(4) 1. Sid. 175. Keb. 556. 88 5. Vent. 39. 
"Office of the Clerk of the Peace, 16. 


(5) 


Tampry, 


Michaelmas Term; 2. Ge 2; In B. R. 


X Tuixpl v, No crime appears upon the face of this indiiment, A conſpiracy 4 
for it only charges them with a conſpiracy and tefuſal to work at _—_ e | 


ſo much per diem, whereas they are not obliged to work at all by ork under cer 
the day, but by the year, by 5. Eli. c. 4. 6.27 e 
It was anſwered, that the refuſal to work was not the crime, but ve, | of- 
the conſpiracy to raiſe the wages. ny 7 PUMA 3 
TE Couxr. The indictment, it is true, ſets forth, that the , wy 8 
defendants refuſed to work under the wages which they demanded; 2. Hawk. # | 
but although theſe might be more than is directed by the ſtatute, ch. 72. . a. 
yet it is not for the refuſing to work, but for conſpiring, that they 
are indicted, and a conſpiracy of * kind is illegal, although the 
matter about which they conſpired might have been lawiul for 


them, or any of them, to do, if they had not * conſpired to doit, as * [ 12] 855 


appears in the caſe of The Tubwomen v. The Brewers of Len- 

don (a). | A 12 8 
Foux TRI, That this fact being laid in the town of Cambridge, An indictment, 

it did not appear by the record in what county Cambridge was, laying the fact in 

vrhich it ought to do, becauſe there are other towns of that name de , town of 


in England, viz. in Glouceſterſhire ; and ſo it is a miſ-trial : for — 


| there is no more reaſon to award the venire to the ſheriff of what county, 


Cambridge than of any other county. The venire factas is held good. 
awarded to the ſheriff of the county of Cambridge, commanding Kelp. 15. 
him to ſummon a jury de vicineto ville Cant. In the margin of 1. Salk. 288. 
the indictment it is villa de C.; in the inditment the venue is Stra 44. 
alledged only apud villam de C.; and though the: certiorari to re- 1. Burr. 333. 
move it is directed « 7uf*, domini regis de villa C. in com. naſtro C.“ 3 bs whos 
| this error is not helped by naming the county in the certiorar; :: OF 
to remove the inditment, becauſe that writ is only an order 
of this court. Neither ſhall it be intended that Cambridge is 
in the county of Cambridge, becauſe this is a criminal caſe, and 
intendments are never allowed in proſecutions of this nature. 

It was anſwered, that the fact being laid in the town of Cambridge, 
it ſhall be intended that the town is within the county of Cambridge, 
for which Long's Caſe (b) is an authority in point. 

Tar Cour. If a venire facias be directed to the ſheriff of 
Cambridge to return a jury, and he returns one de vicineto 
Cantabrigiæ, it is good; for Cambridge being mentioned in ſeveral 


acts of parliament, the Court muſt take notice of ſuch acts, and 1 


upon ſuch a return will intend that Cambridge is in the county of 
Cambridge. In the cafe of Withers v. Warner (c), in Hilary 
Term, in the ſixth year of George the Firſt, we took judicial notice 


that . London” and d the city of Londen” are all one. The 3 


certiorari is directed, 4 | o the juſtices of our lord the king of 
the town of Cambridge, in our county of Cambridge, and 
returned by the juſtices of the vill in the county of Cambridge; 
fo that it will be a very foreign intendment to ſuppoſe the vill 
to be out A the county. | #5 | PR 
| (e) 1. Strange, 309. 


(a) 4; 
) 5. Co. 120. 25 f 
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An. ne Fir Thi v, This indictment ought to conclude contra foriiant 


. Vent. 13. 


— 


Michaelmas Term, 8. Gec f. Ia B. R. 


azainſt journey- ffatuti; for by the late ſtatute 7. Geo. 1. c. 13. journeymen- 
men-taylors _ taylors * are prohibited to enter into any contract or agreement 
is good, although c. 15. makes ſuch perſons criminal (a). 
ir Go not col It was ariſwered, that the omiffion in riot concluding this indict- 
clude contra for end? vr pears 3 P i e e 5 
mem fatuti. ment contra formam ſlatuti is not materizl, becauſe it is for 
a conſpiracy, which is an offence at common law, It is true; the 
indictment ſets forth, that the defendants refuſed to work under 


Jn ages for advancing their wages, &c And the ſtatute of 2.& 3; Edw. 6. 


Comb. 37x. ſuch rates, which were more than e. joined by the ſtatute, for that 
Salk. 460. is onl two ſhillings a-day ; but yet theſe words will not bring 
Dougt. 441. the offence, for which the defendants are indicted, to be within 


2 di ig. LM that ſtatute, becauſe it is not the denial to work except for more 
(0. 6.). wages than is allowed by the ſtatute, but it is for @ conſpiracy to 
March, 124 raiſe their wages, for which theſe defendants are indicted. It is 
Cro. Eliz. 108. true; it does not appear by the record that the wages demanded 
— + Hi were exceſlive ; but that is not material, becauſe it may be given 

n. in evidence. | 88 


Len 53 TE Court. This indictment need not conclude contra 


267. formam ſlatuti, becauſe it is for @ conſpiracy, which is an offence at 


common law. | | e 
So the judgment was confirmed by THe WHOLR Covar, quad 
capiantur. e 8 1 


| Ia) i. 2 8 Wm. Jones, 359. | 
Caſe 8. Sir Hans Sloane, Preſident of the College of Phyſitians; 
E aàgainſt Lord William Pawlett (a). 5 
5 * Saturday, 25 Neven ber 172t. 


RES PASS for entering his houſe and taking a ſilver tankard: 
þ tone the 1 The defendant pleaded not guzlty, 
eheutenants ' 


bf the fevetal The ſpecial matter given in evidence was; a juſtification under 


it As rArvrr 


_ counties ſhall a warrant from the lieutenancy of Middleſeæ to levy eight pounds 


charge®*any per- by diſtreſs, &c. for not appearing; &c. being duly ſummoned; and 
a oa for not finding a horſe to ſerve in THE MILITIA. : 


e couty This cauſe being at iſſue; and coming on to a trial before 


40 here hi - * . - 5 « 
1 Rate ſhalttie,” PARKER, Chief Juſtice (now Lord CHANCELLOR), he ordered 


towards the _ It to be made a cafe; and to be referred to the opinion of the court 
maintenance of of king's bench, which was accordingly done. 
THE MILITIA, . 


" the Cor zar THE CASE was thus ſtated: Lord William Pawlett and others 


+> okra were deputy-licutenants of the county of Middleſex, and, as ſuch; 
EXONE= i 8 . 3 7 

rated from this charge by a ATEN exempting all the merabers thereof from bearing or providing 
* arms to ſerve in the militia in London and Weſtminſter.” | 


(a) This caſe was twice argued, and gether, — NoTz to ihe fra edi · 
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had power, by the ſtatute 13. & 14. Car. c. 3. to call together per- gin Hast 
ſons, from time to time, and to arm and array them, as by the faid - 1 
ſtatute is directed, and to charge him who has an eſtate of five hun- 2 Col DIE : : 
dred pounds a year in poſſeſſion, or fix thouſand pounds in goods r 
and money, with horſe, horſeman, and arms; and fo proportionably. Puxsieiaxe, 
By the ſame ſtatute power is given to the lord-lieutenants and their «gain 
deputies to inflict a penalty not exceeding twenty pounds upon 83 
thoſe who are charged; &c. and who neglect to find a horſe, &c: PIAA ATT. 
and to ſerve in perſon, or to provide others to ſerve in their places, NY 
which penalty is to be levied by warrant; by the diltreſs and fale of 

oods, &c. : that the ſaid deputy-lieutenants cauſed the plaintiff, 
Fir Hans Sloane, preſident of the College of Phyſicians, to be 
ſummoned to appear in perſon, or to find a horſe and arms for his 
eſtate at Chelſea of five hundred pounds land in poſſeſſion, which 
is within ſeven miles of London, for another to ſerve in the militia, . 
&c. in his place; waich he refuſed, inſiſting on a charter of _ 
exemption granted to the College of Phyſicians by King Charles tbe 
Second, dated the twenty-fixth day of March, in the fifteenth year 
of his reign, exempting © all members from bearing or providing 

& arms to ſerve in THE MILITIA in London and Meſtiminſter, or the 
te ſuburbs, or within ſeven miles thereof, and that every deſignation 
« or appointment to the contrary ſhall be utterly void, &c.” by which 
charter another is recited, which was granted to the faid College 
by King Henry the Kighth, and another by King James the Firſt, 
exempting them from ſeveral ſervices, Thereupon the plaintiff, 
Sir Hans Sloane, was fined eight pounds, and a warrant was 
granted by Lord Pawlctt to levy the ſame by diſtreſs and ſale of : 
the plaintiffs * goods; and accordingly the officer, to whom [ 13 1 
the warrant was directed, entered the houſe, and diſtrained a filver 
tankard, for which the plaintiff brought this action of treſpaſs, and | | 


the defendant juſtified, &c. 
Upon arguing this caſe three points were made. 


THE FIRST was concerning the king's power to grant charters 
of exemption from the penalties or charges impoſed on the ſubje& 
by act of parliament. | 5 8 


THz SECOND was, Admitting the king had ſuch a power, then 
whether there were ſufficient words in this charter to make ſuch an 
exemption. 2 | 5 . 
THE THIRD was, Whether the juſtification under this warrant 
was good. > a | . 
; ee, 8 ONO vo > : $ | See Dyer, ga. 
FIS, | hat the king has power, by his charter, to exempt any 211. 
ſubject from the penalties of this ſtatute ſeems very plain, Reis” eas 
before this ſtatute was made, the power of THE MILITIA was in the 6. pep. 9. 
king, and it was originally fo at common law; and this ſtatute was 7. Rep. 63. 
made to eaſe the crown of a labour, and to put things in an ordinary Cro. Car. 428. 
form, but not to deprive the king of that power which he had be- Waugh. 387. 
fore. And as a parallel caſe, the King may exempt any ſubject from — 0 
Vol. VIII. | C the 


% 
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Stu Haxs the payment of taxes impoſed by act of parliament ; as for inſtance; 
SLOANE he might exempt him from payment of tenths and fifteenths : and 


>" onde; thougn it. may be objected that a charter of exemption of all men in 


or general from the penalties of the militia act would be totally to 


. Puvxarcrans, elude the act itſelf, yet it will not follow from thence, that a par- 


aganſt ticular charter of exemption of a corporate number of men will not 
| be good; for the firſt is but merely poſſible, and a thing which no 
Pawrerr, king in his right ſenſes would do; but the ſecond is frequently 
* one. It is true, this exemption may be ſaid to do an injury to 
others, by laying a heavier charge on their lands, but it is more 
properly a charge on the perſon in reſpect of his lands, and there- 
fore it is a good exemption. Now admitting that the power of 
THE MILITIA was entirely in the crown before the making this 
ſtatute, as certainly it was, and fo declared to be by the ſtatute 
13. Car. 2. c. 6. (a), it is as certain, that the king might exempt 
2% 7 ally of his ſubjects “ from ſerving in it; and if ſo, then the ſtatute 
C 4 3 Has made no alteration of his power. The old commiſſions of 
array (b), on which this of the lieutenancy is founded, were to array 
all thofe who were able to ſerve, and that thoſe who were not able to 
ſerve in perfon ſhould contribute to thofe who were ; yet the king 
might exempt any of his fubjects, unlefs in cafes of apparent 
danger, from this ſervice. Tenants by knight- fervice were the 
fieſt militta of this kingdom, it being a tenure inſtituted for the 
defence thereof; for thoſ- tenants, as my Loꝝx Cokx tells us (c) 
were always to be armed for that ſervice, yet the king could 
exempt any of them from attending, unleſs it was where the 
danger was apparent, as to ſuppreſs a rebellion, or to repel an 
invaſion; in Which caſes none could be exempted. So the King 
might exempt particular perions from being jurymen, unleſs in a- 

- writ of right (d) It is true, he cannot exempt a knight from 
being of the jury, where a peer is concerned in the trial as a party; 
and the teafon 1s, becaufe by ſuch an exemption there would be a 
failure of juitice; and tae ſubject hath a greater intereſt in juries 
than he hath in THE MILITIA (e). Now as to this ſtatute itſclf, 
it ſhews that the parhament did not intend by any implication to 
deveſt the king of any right or prerogative which he had before it 
was made; fot the clauſe which concerns this matter is, ; that the 
« king may, from time to time, iſſue out commitions of lieute- 
e nancy, and that the lieutenants may array perſons, and form 
« them into companies, and conduct and employ them within | 
c ſuch places for which they ſhall be commifion<d, &c, as the 
« king ſhall direct; which laſt words ſhew, that THE ALITIA 
is {till to be under his direction; and the beginning of this clauſe 
is, that he may iffue out commiſſions for the ſeveral counties, 


{a) Repealed by 2. Gee. 3. c. 20. lieutenancy were iſſued. 4. Hen. 6. pl. b 
(+) Their form was f-rtied in parlament 21. Edu. 4. pl. 56. Vaugh. 349. Lan- 
arno 5. Hen. 4. Cotton's Abridgment, bert, 13 5. a. Witkins's Saxon Laws, 217. 
428. Ruſhworth's Collection, (68. They (e) Co. Lit. 68. 72. 76. 4. Inſt. 492 

continued in ufe till the end of Queen (4 Tx 
Laaber tune, when commuſſiuns of (e) See 24. Seo. 2. c. 18, Poſt. 17. nett. 
| : 7 cities, 
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& cities, and places of England and Wales, &c.” but there is no 
time limited when; ſo that he is not obliged to iſſue them out 
every year, nor for all the counties, for he may do itfor one county, 
and no more; and if in one county; he may _— fame perſons 
there from this ſervice, for there are no expreſs words in this 
ſtatute to deveſt the king of ſuch power; and ir is certain, that 
in the moſt minute caſes of the king's prerogative it cannot be 
taken away by any general words in an act of parliament Ca). 


Siu Has 
SLOANE, 
Pxx3I1DtNT of 
THE COLLEGE 
or 
Pu rsteiaxsz; 


WILLIAM 
PAWLETTs4 


Now the power which the lieutenants have by this ſtatute is 


only a bare authority * to arm, artay, and form perſons into com- 
« nanies, &c. ; and as this power is given to *ͤ them by com- 
miffion from the king; fo he may ſuſpend that power ad libitum; 
and it is certainly ſuſpended by this charter granted to THE 
COLLEGE OF PHYSICIANS, becauſe it exempts them from © all 
« powers in the faid act,” which muſt be from the actual ſervice in 
THE MILITIA in perfon, and from providing another to ferve in 
their place, the one being the primary, and the other the ſecondary 
ſervice. Beſides; this ſtatute was made to felieve, and not to 
charge the ſubjeQs ; and ir is abſolutely neceſſary that a power of 
exempting perſons ſhould be lodged ſomewhere z it is daily done by 
the lieutenants themſelves; and it is done by virtue of their com- 
miſſion; and if they may exempt, aud not the king, this abſurdity 
would follow, viz. that the derivative power is greater than the 
power from whence it is derived. If tae king ſhould be included 
within the general words of this act; yet in this charter there is a 
ſpecial non obſtante of any law or ſtatute to the contrary ; and 
when an act expreſsly dzclares that the king's grant ſhall be voidz 
though there be a clauſe non ofſtante in the patent, yet the y 
may diſpenſe with ſuch an act, if there be in the patent a clauſe 
non ob/tante of that ſtatute (). But there are many inſtances of 
the king's power of exemption, viz. the province bf Canterbury 
granted the tenths, &c. to the king, and appoitited acertain perſon 
to collect them (c; and the convoeation ordered, that no privi- 
leged perſon ſhould be exempted from being a colleQor, yet one 
who had a charter of exemption from the king was adjudged, by 


*{ ig] 


virtue thereof, to be exempted. The ſubſidy bills (4) take notice, 


that no letters patent of exemption ſhall be taken to excuſe or 
exempt any perſon from the taxes; or from the charge of any ſum 
appointed to be paid by thoſe acts; and that all nn db/ante's in bar 
of any act of parliament for the ſupply ot the aſſiſtance of the king 
are declared to be void. Now ſince tne Legiſlature thought it pro- 
per to mention ſuch powers of exemption, and to prohibit the effects 
thereof, this ſeems to prove that fuch powers would have remained 
in the king, if they had not been prohibited to be put in execution; 


(a) 11. Rep. 74 Hob. 146. Moor, 2. Rich. 3. pl. 12. 2 Hen. 5.6, 9. Co. 
542. 3. Lev. 382. Cro. Cir. 428. 14. 36, 37. 12. Co. 18. Hob. 214. 
Plowd. Com. 236. 502. Vaughan, 351. Plowd. Com. 457. 50 f. a. b. Hardr. 441. 
Co Lit. 99. a. Dy. 269. a. b. Vaugh. 330. Sid. 6,7. Vaugh. 349. 

(8) - . / 22. Car. 2. c. 3. 6. & 7. . 3. 

(c) Bro. e Exempt.“ pl. 9. 14. Bro. o. 18. 7. & 8. ll. 3. c. 18. 

% Patent,” pl. 10. Dyer, 52. 269. 5 
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though it does not ſeem abſolutely neceſſary to mention thoſe 
powers in theſe acts, becauſe the ſubfidies were given to the crown 
for particular uſes mentioned in the acts themſelves; fo that if 
ſuch patents of exemption had not been named in thoſe ſtatutes, 
the king could not have diſcharged any man from the payment of 
thoſe ſubſidies (a), becauſe they mult be applied to thoſe uſes for 
which they were given.” As to this charter grarted to THE 
COLLEGE OF PHYSICIANS, it has been allowed and acquieſced 
under ever finceit was firſt granted to this very time, which is a 
ſtrong preſumption that it is good; and the ſtatute 1. Geo. 1. c. 3. 
which takes notice that ſuch people who are exempted from ſerv- 
ing in THE MILITIA fhall not be included in that act, is a ſtrong 


proof that ſome are exempt. * Neither is any particular perſon 


damnified by this exemption, but all people alike, for it impoſes no 
new charge on them, but leſſens the old charge as to ſome particu- 
lar perſons exempted ; neither is it any manner of charge on the 


lands, for the ſtatute requires a perſonal appearance of the people 


armed to defend the kingdom, and tnat when they appear, a com- 
putation may be made of what ſhall be ſufficient to furniſh them 


* 


to ſerve in THE MILI TIA. nk 


25 SeconDLY, The next point is, Whether there ae ſufficient 
words in this charter to exempt the phyſicians from finding horſe 


and arms, as well as from their perſonal ſervice in THE MILITIA 


and as to that matteritis to be obferved, that the charter recites the 
ſtatutes of Henry the Eighth and James the Firſt, and that the 
regulations therein wanted ſome new exemptions ; and therefore 


it exempts the phyſicians from “ watch and ward,” and from 


« ſerving on juries, or bearing or providing arms to ſerve in THE 
© MILITIA.” It is certain, that no man is bound to bear arms 
for another; he may do it voluntarily, or by an agreement, but 
not otherwiſe; and if the word © bearing” is ſufficient to exempt 
a man from the perſonal ſervice, the word “ providing*” muſt be 
nugatory, if it do not exempt him from being contributory to the 
finding arms; and ſuch a conſtruction would make this charter of 
no e . . 85 A 


_, TrIRDLY, The next thing to be confidered is, Whether the 
defendant can juitify under this. warrant, it being to diſtrain for a 
penalty impoſed for not bearing or finding arms to ſerve in the 
militia, Now this is, offered by the defendant as one entire cauſe 


of juſtification, and as ſuch it muſt be good for the whole; for if 


one part be good and the other bad, then the whole will be 
naught; and as to that matter, one part is not good, and therefore 


an entire penalty as to both can never be impoſed (5) ; for if it 


thould, then certainly the puniſhment would be againſt law 


as to that part which is not good. Now one of the cauſes 


for which this penalty was impoſed is naught, viz. for not 


: (a) 3 Mod. gb. £0 (3) Cro. Eliz. 434. 11. Co, Pa 1. Saund. 27. 
e )%%%ͤů 0 4 ng 
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« bearing arms,” when by the ſtatute no man is bound to bear 
arms, if he find another to ſerve in his place (a). . 


Sin Hans 
SLOANE, 


 PrxESIDBNT OF 


On THE OTHER SIDE it was argued (b), that the power T*z Cort-cx 


which the king had to exempt the ſubject from the payment of 
the tenths and fifteenths granted to him by act of parliament does 
not come up to this cafe, becauſe the king had an entire intereſt 
veſted in him as to thoſe things. So where the province of 
Canterbury grant 
to collect them, and the convocation * ordered that no privileged 
perſon ſhould be exempted from being a collector, yet one who had 
a charter of exemption from the king was excuſed ; this likewiſe 
does not concern the cafe now in queition, becauſe the convocation 
had not power to make any man the king's purveyor; and THE 
BILL OF RIGHTS, in the third year cf Charles the Firſt, entirely 
condemns all thoſe exemptions. It has been admitted on the other 
fide, that the king could not grant theſe charters of exemption in 
extraordinary caſes; and that he cannot exempt a #night from being 
a juryman where a peer is a party in the cauſe (c); and certainly it 
cannot be pretended that this can be ſo much for the good of the 


publick as the defence of the kingdom by THE MILITIA ; and 


there is a great difference between exemptions and excuſing perſons 
at diſcretion. It is true, the king may exempt men from portage 


or murage, becauſe juch exemption may be lawfully made in oppo- 


ſition to the authority of thoſe who take upon themſelves to build 
bridges, &c, but the king cannot exempt them from being con- 
tributory towards the ſupport of old bridges, becauſe they were 
ſubje& to ſuch contribution prior to any exemption (d); ſo in the 
principal caſe the charge was veſted prior to the charter of 
exemption, and for that reaſon it cannot be good. There is like- 
wiſe another reaſon why it cannot be good, and that is, becauſe it 
is to exempt men from that charge which the law has provided 
for the public ſafety of the kingdom, in which every man hath a 
benefit; and therefore it is reaſonable that every man ſhould be 
coutributory to it. 


the tenths to the crown, and appointed one F 


(2) The remainder of the argument 
for the plaintiff was what SexjJEeanT 
PEexGFL.LEY ſaid in Hilary Term 1722. 
PPNCEITEI divided the caſe into three 
points: iſt, What power the king had n 
the militia antecedent to the acts of 
12. Car. 2. c. 6. and 13. & 14. Car. 2. 
c. 3. 2dly, What alteration had been 
made by thofe acts. zdly, Whether the 
words of exemption in the charter are 
ſufficient.—NoT E to former edition. 

(% By Reeves firft, then by Wears. 
And what is here reported to be ſpoken to 
the firſt and third points for the defendant 
was ſaid upon the laſt argument. Rx vxs 
as to the firſt point : The prerogative of 
the king relating to diſpenſations has ot late 
years been diſallowed ; and it is expreſsly 
declared by THE BILL OF RIGHT?, 
1. & 2. Mill. & Mary, c. 2. that ſuch diſ- 


C3 


penſations are void. No power of ex- 
emption is reſerved to the king by 13. & 
14. Car. 2 c. 3. Coodom v. Hales, which 
allowed a diſpe nſat. on of the Teſt Act, 
and many other cafes, have of late years 
been denied for law. However, if this 
charter were a good exemption in point of 
law. yet it was only fo during the life of 
the king who granted it, but will not bing 
his ſucceſſors. No r E to former edition. 
(e, By 24. Geo. 2. c. 18. 4 No chal- 
s lenge ſhull be taken by a peer oi lord 
cc of parliament to any panel of jurors, 
*« for want of a knight b-ing returned in 
* ſuch panel, nor any array quaſhed by 
te reaſon of any ſuch challenge taken after 
ce that time.”—See 4. Hawk. P. C. 
ch. 43 f. 4. 5 3 
(4) Plowd. 487. 12. Co. 29. W. Jones, 


x06. 206. 
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S Haxs As to THE SECOND POINT ; that the words of this charter ex- 
| SLOANE, empt the phyſicians from © bearing or providing arms to ſerve in 


| PxzS1deNT OF - 2+ 5 5 
ur Cerz zer TRE MILITIA, which ſeems to be only a perſonal diſcharge, and 


r. that ſhall be intended by the word « bearing,” and from furniſhing 

Pays:crans, himſelf with arms by the word © providing; but he is not dit- 

galt charged from being contribytory to find arms for another to ſerye 

Ton? in THE MILITIA. Beſides, the king's charter cannot exempt a 

WIr LIAN : Sa IE : 1 

r man from a thing which concerns the whole right of the ſub- 
AWLETT, * 8 2 11 | 

jects Ca), as this Fatute does, for it is for the public ſafety of all men. 

It is true, he may exempt men from any thing which concerns his 

private right, or which is a branch of his prerogative, or wherein 

be himſelf is principally concerned; but it does not follow, that 

bdbecauſe he may grant tuch exemptions, therefore he may exempt 

*[ 18 ] where the whole community are concerned, * Now this ſtatute 

| dies not bind any man to a perſonal ſervice in THE MILITIA, nor 

| is it a charge on the perſon, but only. in reſpe& of his lands; 

therefore where a man is protected in the poſſeſſion and quiet 

enjoyment of his lands, he ought in reaſon, as well as in law, to be 

contributory to the charge of ſuch protection. © 


Tak LAST OBJECTION was to the warrant, viz. that the 
defendant could not juſtify under this warrant, &c. ; but it was 
argued, that the warrant was good to levy the penalty for not 
& bcaring or providing arms.“ It had been otherwiſe if it had 
en for not © ſerving or finding one to ſerve in THE MILITIA,” 
becauſe Ke who ſerves is not to contribute to the finding another 
to ſerve ; but by the warrant the penalty was to be levied for not 
appearing, being duly ſummoned, as well as for not “ bearing 
„ or providing arms to ſerve;“ fo that upon the whole matter 
this is a good warrant, and by conſequence a good juſtification 
under it. h | 8 5 5 . 
Balxks in reply. The bill of rights declares only ſuch diſ- 
penſations ſhall. be void, which plainly proves a precedent right in 
the crown to grant diſpenſations; and that act does not take away | 
any right the king had of granting diſpenſations, but in ſuch caſes 
only where a non obſiante was neceliary to be in the charter, 
And in many cales the king may grant diſpenſations without a 105 


ECC 
Tux Covxx upon this firſt argument declared this to be a cauſe | 
of great difficulty and conſequence, as concerning the prerogative | 
of tne king, and the general right of the ſubject ; and for that 
teaſon it ought not to. be determined upon à caſe fated, becauſe 
upon tuch a proceeding the judgment of the Court would be final, 
and not to be avoided by the party who ſhould think himſelf ag- 
grieved, either by writ of error or appel. 5 
Tze Cour, therefore, propoſed, that both parties ſhould 
cenſent to make it a ſpecial verdiet, and that it might be argued 
once more before judgment was given; upon which a writ of error 


(a) Cro. Eliz. 447. 449. 


might 
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- WS wight be brought in parliament by either ſide againſt the judg- Tra Hove 

n ment, and there to be finally determined. Ae | 
d Tux CmterF JusT1CE, however, upon this firſt argument, was * Corr 
2 | of opinion, that the king by his prerogative could not aiſpenſe with N 

A an act of parliament which was made for the public good of the a : 
8 whole nation. But the queſtion in this caſe was, whether this Lon 

5 ſtatute had deveſted the king of any part of his prerogative, or WiLtian 

2 whether it was made to eaſe him of the care of arraying THE PAWLETT, 
2 MILITIA, and entruſtiag the lieutenants and other officers there- 


with ; for if it was, then it did not deveſt him of any authority he 
had before the act. Now he was of opinion, that this charter did 
not exempt the phyſicians from being contributory to the finding 
men to ſerve in THE MILITIA, though probably it might exempt 
them from any perſonal appearance upon a fummons duly ſerved. 


5 But admitting that he migit exempt them * from perſonal duties, | 19 ] | 
' yet it cannot be inferred from thence, that he might exempt them: 55 
i trom being contributory to others to perform thoſe duties which 


are required by an act of parliament, eſpecially where the ſubject 
has an intereſt that ſuch duties ſhould be performed, or a loſs if 


e they ſhould not; and the better opinion ſeemed to be, that the king 
18 could not exempt in ſuch caſes. That in the principal caſe, the 
t contribution to be made to the finding a man with arins to ſerve in 
d THE MILITIA is a charge upon the lands as well as on the perſons 
»” 


of the owners ; and if this charter of exemption ſhould be 

it would encreaſe the charge on all the lands of perſons not ex- 
empted, which would be a very great damage to ſuch perſons, 
becauſe the phyſicians who are exempted are a ede body 
of men in every county; for which reaſon it would be very hard if 
the king had power to leſſen the tax impoſed upon one man, and 
charge it upon another. Beſides, the ting cannot exempt in any 
caſe where the ſubject has an intereſt ; as venere particular perſons 
are bound by preſcription or tenure to repair bridges, the king 
cannot exempt them from repairing, becauſe all the ſubjects have a 
common benefit to paſs and repaſs over public bridges. FE 


It was adjourned for a farther argument ta). 


(a) It does not appear in any of the again.— See Rex v. John Tubbs, Cowp, 8 
Reporters, that this Gale Was ever moved 573. e 5 : 


— 


The King . againſt Hutchinſon, Mayor and Aldermen Ouaſe 9 
| of Carliſle. 


M NDAMUS to the mayor and common- council of the If the burgeſs of 
orougb of Carliſie, to reſtore Fehn Symp/on to the office of 2 corporation 
a capital burgeſs of the ſaid borough, & c. 2 429 on — 
for the election of a mayor, the corporation, on his being ſummoned to anſwer this charge and reiuſing 
to appear, may disfranchiſe him, although he had not been convicted of the offence at common law. 
S. C. poſt. gg. S. C. Fort. 203. 9. Co. 99. Carth. 173. Id. Ray. 1283, 1. Stra. 47. 
3. Burr. 239. 2. Burr. 723. 4. Burr. 1999. Eſp, Digeſt, 677. GS Els 

| C4 They 


. 


Tur Kixe 
aganſs 
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They return the charter of incorporation, with a power to the 
* o, mayor and aldermen to remove any capital burgeſs for any 

eee miſdemeanor, and then ſet forth an amotion by them for bribery at 
Ar Drau or an election, &c. for mayor of the corporation. | 


CARLISLE. 


Two points were made in this caſe, 
FrgsT, Whether the offence for which he is removed be 


* 


indictable at common law. 


Ir] 


' SxconDLyY, Whether, if it be ſo, the corporation, who bave 


expreſsly a power to remove, can make ſuch removal without a 


precedent conviction. | 

THE COUNSEL for Sympſon inſiſted, that this was not a ſuffici- 
ent cauſe to remove him, becauſe bribery is a crime puniſhable at 
common law; and it is againſt MAGNA CHARTA to remove him 
from his freedom before he is convicted of the crime. If the law 
ſhould be otherwiſe, what ſecurity can any man have againſt the 
inſults of power: but it is plain, and fo it was adjudged in James 
Baggs' Caſe (a), that a freeman thall not be disfranchiſed, unleſs it 
be by charter or preſcription, ithe be not convicted in due form of 
law. And where he may be disfranchiſed by * charter or pre- 
ſcription, and without conviction, it mult be for an act againſt his 
duty and oath relating to his office, or not doing his office; as a 
juſtice of peace not attending the ſeſſions, or where a judicial offi- 
cer is a common drunkard, or for any other miſdemeanor merely 
againſt the duty of his office, and which is no crime at common 
law); for there is a difference between the doing an unlawful act, 
and the not doing his duty relating to his office, the one being a 
crime, and the other only a contempt. . 
PRa rr, Chief Juflice, and Pow s, Juſtice, held, that there 


ought to have been a previous conviction, 


ut EvyRE, Juſtice, and FORTESCUE, Juſtice, held, that this 
offence being plainly againſt his duty and oath of burgeſs, the cor- 


poration might remove him without conviction. 


And THEY ALL AGREED, that a burgeſs may be removed for 
an offence for which no indictment will lie. e 


PR ATT, Chief Juftice. If a burgeſs be convicted upon an 
indictment for an offence at common law, this Court may order, 
as part of the puniſhment, that he be disfranchiſed. 5 


EyRE and F ORTESCUE) Juſtices, denied it. 
Acdjournatur (b), 


% 


(a) 11. Co. 93. | yet being alſo a great offence againſt the 
- (5) The whole Court were of opinion, duty of his office, the corporation have a 
that this was a good return without any juriſdiction, there being an exprefs power 


2 conviction at law ; though he might have in the charter to remove. S. C. Fort. 


be an offence indictable at common law, 


been firſt convicted at law ; for thoughit 2c. See alſo S. C. pot. 99. 
< * ; 


Lord 
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yy Lord Coningſby's Caſe. 1 5 80 Caſe 10. 
ORD CONINGSBY brought an ejectment againſt ſome of On granting a 


his tenants, and moved for a trial at bar. ho at my — 8 

hne defendants, by their Counſel, thereupon moved, that * the — the Court 

plaintiff being A PEER OF THE REALM, and conſequently not t er not oblige 

: - YE os . ; to give ſecu- 

be attached if the verdict ſhould be againſt him, might be obliged to icy jor alle 
make ſome reſponſible perſon to be his leſſee, or otherwiſe that he waive bis privi- 

would waive his privilege. ; lege. | 
But THE CovRT rejected the motion; for if the plaintiff was 3 e | 
not worth anything, he could not be obliged ſo todo; and it would Ld. Ray. 25 


be unreaſonable that his peerage ſhould be a loſs to him, ſince every 4. Mod. 479. 
ſubject has a right by birth to ſue in the king's courts, waere no k. Stra. 681. 


diſtinction is to be made of perſons (a). : Colts, 64 5 
(a) But ſee Smith v. Parks, 10, Mod, 323, | 
ET, FL — 22] 
* Mr. Liſter's Caſe. . Caſe 11. 


I7 November 1721. 


ME LISTER was married to Tady Rawlinſon, a widow, who If a huſband and 
had, before her marriage with Li/ter, ſettled her eſtate in her wife agree tote 
own power, and out of his controul. Afterwards, there being ee. 
ſome diſagreement between them, he, by a proper writing duly greement the 
executed, covenanted to allow her ſo much every year for her huſband take 
maintenance, and that ſhe might live ſeparately from him; to ber violently in- 
which ſhe agreed. They accordingly lived apart for ſome time. CO TI 
The huſband, during this ſeparation, pretending a deſire to be ;,;... — — 
reconciled to his wife, but in fact only wanting more money of her, il ſet her free. 
ſhe refuſed ; whereupon he, with another perſon who affiſted him, s. C. Stra. 478. 
forced her into a coach as ſhe was coming from church on à Chan. Pr 

Sunday, and carried he: into THE MINT, and kept her in cuſtody Pl 309. 


under a ſtrict confinement. * Gilb. Rep. 152. 
: Bur. Rep. 542. 


And now ſhe being brought into court by habeas corpus, her 8. F. accord. 
huſband moved by his Counſel, that the Court would not interpoſe 1. Term Rep. 5. 
between huſband and wife; that ſhe could not deny herſelf to be 
his wife; and that by law the huſvand has a coercive power over 
the wife. EE. - | 


Tux Court. An agreement between huſband and wife to 
live ſeparate, and that ſhe ſhall have a ſeparate maintenance, ſhall 
bind them both until they both agree to cohabit again (42); and if 
the wife be willing to return to her huſband, no Court will interpoſe 
or obſtruct her. But as to the coercive power which the huſband 
has over his wife, it is not a power to confine her; for by TRHR 
Law OF ENGLAND ſhe is intitled to all reaſonable liberty, if her 


(a) See Corbet v. Polnitz, 1. Term Rep. 5. 


behaviour 
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Ma. Lisvzn's or is not very bad ; and therefore ſhe ſhall now be ſet at 
Casx. liberty, if it is her pleaſure ſo to be. | 55 


She anſwered, that ſhe deſired to be at liberty. 


And thereupon the was diſcharged out of the cuſtody of her 
' huſband, and went out of court with her ſon. ET | 


But THE Cour faid, that the hyſband ſhould have leave to write 

to her, and to uſe any lawful means in order to a reconciliation, 

provided ſhe was willing to ſee him; and that her children or 

ſervants ſhould not hinder him, unleſs by her order; but that 

- whenever the permitted him to come to her, he ſhould not offer 
any violence or uncivil behaviour to her perſon (a). 


(a) Rex v. Mary Mead, 1. Burr. 562. in paint, —See alſo Guth v., Guth, 3. Bro, 
Chan, Caſes, 614. | | 


Frey] 


Tueſday, 28 November 1721. 


If a mother de- TH was a caſe referred out of the court of chancery for the 


viſe a copybold opinion of this court. | | | 
. eſtate in fee to | R | : 
ber daughter and The point was, Whether one Jane Day took the lands in 
heireſs, but die queſtion, either by purchaſe or by deſcent. ö 
without ſurren- 888 . 6 : Rr oz 
dering it to the The caſe made for the opinion of the Court on a trial at ai privs 


uſe of her will, before PARKER, Chief Juſlice, was thus: | 
yet the daughter 5 | ; 
mall take the Hugh Hunt being ſeiſed in fee of the premiſes in queſtion mar- 
ettate by diſcent. ried Fane, the widow and relict of Fobn Trigg, the leſſor of the 
8. C. 2. Sta. plaintiff's great uncle. After the marriage, Hugh Hunt ſurrendered 
487. 489. the premiſes to the uſe of his will, and deviſed the ſame to Jane his 
wife and her heirs, and died without iſſue by her. After the death 
of Hugb Hunt, Jane was admitted, and likewiſe ſurrendered to the 
uſe of her will, and deviſed the ſame to Jar. Day, her daughter and 
heir by her firſt huſband Jebn Trigg, and to her heirs for ever, and 
ſoon after died. Jane Day before admittance made her will, and 
thereby gave the premiſes to the defendant in the words following: 
« ITEM, I give and bequeath all my freehold and alſo all my co- 
e pyhold eſtate, which I intend to ſurrender to the uſe of this my 
6e will, lying in Edmonton, in the county of AZiddic/ex, to my cou- 
« fin Thomas Trigg (the defencant) for and during the term of 
« his natural life, with remainder over. After making the will, 
and before any court day, Jane the deviſor died, having never 
furrendered to the uſe of her will. But the defendant, who was tae 
deviſee, was notwithitanding admitted under the deviſe.  * 
And fr was RESOLVED, that Jane was in by deſcent, hecauſe 
ſhe was heir at law to the teſtatrix ; and that where two rights 
meet together in one perſon (as they did in this cafe), the ons 
being by deviſe, and the other by deſcent as heir at Jaw, the deſcent 
is the moſt noble means to come to an eilate, and therefore the law 
a W 


hd. , AR. 
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adjudges, that the beſt title ſhall ſtand. So where a feoffment is 


made to ſeveral uſes, the reverſion in fee to the heirs of the feoffor, 


in ſuch caſe the heir ſhall take the reverſion by deſcent, becauſe it 


was part of the old eſtate of the feoffor; for ſo much of the uſe of 
the lands which he did not diſpoſe of by the feoffment ſtill remained 
in him as part of the old eſtate (a). But in the caſe of à will, 
if a man deviſe any other eſtate to the heir at law than what he was 
to take by deſcent; as for inſtance, if the teitator deviſe a leſs 
eſtate to him, or an eſtate in fee to ariſe upon a condition, there it 


js otherwiſe, 


() Co. Lit. 22, b. 23. 2. 
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? 
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kinds 


HILARY TERM, 


The Eighth of George the Firſt, 
IN 


The King's Bench. 6 


Sir John Pratt, Kut. Chief Juſtice. 


Sir Littleton Powis, Kat. 5 . 
"$5 Radars Exto;” nes >> $oduln 
Sir John Forteſcue Aland, Ant. J = 
Sir Robert Raymond, Kut. Attorney General, | 
Sir Philip Yorke, Kut. Solicitor General. X ; 
— | e GPa. 
Button againſt Heyward and his Wife. Caſe 13. 


defendants for ſlanderous words ſpoken by the wife, viz. tain perſon, 
&* George Button” (the plaintiff) © is the man who killed ” tharisthe man 
« my huſband,” her firſt huſband being dead; and a verdict was , e led my 


i he <« huſband,” i 
given for the plaintiff, ao. 6 


* HE PLAINTIFF brought an action on the caſe againſt the To fay of a cer 


Ir was MOVED in arreſt of judgment, | 1 1. Viner, 507. 
FIRST, That theſe words are not actionable, for theuncertainty . 
of the word * killing;“ for it might be juſtifiable, or in his own 71, 72. 
defence, or per infortunium, and thall not be preſumed felonious, L. Vent. 123. 
and fo made actionable by intendment; for it is a maxim, that 1 823. 
. Sm And. 120. 
words ſhall be taken in mitiori ſenſu (a). //\ 545-5 e, 


SECONDLY, The © adtunc defunf?” in the declaration refers Cowp. 276. 


to the time of the declaration, not to the time of ſpeaking the 
words (5). | & 7 < 2 7 


(a) Moor, 573. Cro. Jac. 215. 306. () Hob. 6. Cro. Jac. 331. 
331. Hob. 6. 77. 177. Cro. Jac. 315. Fo COL OM | 
4. Co. 20, Roll, Abr. 72. 77. 2. Salk. | 
694- 696. a 5 


TurinpLy, 


And nis Wir. 
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Tumnprv, The words in the laſt count, © ] know the man 
ce that killed my huſband, it was George Button,” are ſpoke 
of a paſt time, perhaps ſeveral years ago; and ſo not actien- 
able (a). „ | 
WuVNDHAM contra. 


Fixsr, The words in themſelves import a voluntary and 
unlawful Killing by neceſſary inference ; and in the later reports 
have always been held actionable (5). | | 


SeconpLY, There is no neceſſity to aver the death of her huſ- 
band, for the words imply it (c). | | 


PRArr, Chief Juſtice. There can be no queſtion but, at this 
day, theſe words are actionable. In former times words were con- 
ſtrued in mitiori ſenſu to avoid vexatious actions, which were 
then very frequent; but now diſlinguenda ſunt tempora, and we 
ought to expound words according to their general ſignifications 
to prevent ſcandals, which are at prefent too frequent. The 
words themſelves aſcertain the death of the perſon (d); and there- 
fore there can be no neceflity for any averment. We are to 
underſtand words in the fame ſenſe as the hearers underſtood 
them ; but when words ftand indifferent, and are equally liable 
to two diſtinct interpretations, we ought to conſtrue them in mi- 
tiori ſenſu ; but we will never make any expoſition againſt the 
plain natural import of the words: the word “ killing“ ſignifies 
a voluntary and unlawful killing, and is actionable; There are a 

great many very odd caſes in the Books. os 


Powys, Juſtice, was of the ſame opinion. 


EYRE, Juſtice. The words are to be taken in their worſt ſenſe, 
for a malicious and felonious killing. The word “ killing” of late 
years has been held actionable. | 


EvRE, Fuftice. As to THE SECOND QUESTION; whether any 
2verment of the huſband's death is neceſſary; the defendant's words 
have aſcertained the death. In the time of king James the Fir}} 

this exception prevailed; but never of late (e). In the cafe of Factb 
vi. Miles (f), © adtunc' defunt?” was held inſufficient, becauſe it 
referred to the time of declaration ; but that point has been often 
over-ruled. In that caſe it was alfo reſolved, that where the jury 
gave ſeveral damages for the words ſpoken at ſeveral times, and the 
judgment was entire for the damages and coſts, the Court might 
reverſe the judgment qzoad the damages given for the words not 

(a) Roll. Abr. 48. Vent. 50. W. Jones, 166. Lev. 277. 4. Co. 15. 2. Lev. | 
48. and the cafe of Wills v. Wills, Trinity 150. Salk. 695. 697. N 
Term the 7. Ges. 1.—See alſo Carflake (e) Cro. Elz. 317. Cro. Car. 489. 
v. Mappledoram, that charging a perſon (4) Sce Peake v. Oldham, Cop. 
with having had a contagious diſtemper is 276. | 
not actionable, becauſe it refers to a time (e) Sid. 52. 
paſt. 2. Term Rep. "7 Y Cro. Jac. 343. 

(6) Cro.- Eliz, 45. 823. Cro. Jas. 

85 £ | actionable, 
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aQionable, and affirm it for the reſt, and all the coſts ; which reſo- Burros 
jution has fince been denied for law, for that the judgment muſt be 4 


reverſed or affirmed in toto? fo the caſe is of no great authority in Har wane 


AND His WIFE, © 


F e The rule of conſtruction in actions for 
words is very different from what it formerly uſed to be. The 
maxim for e eee words in mitiori ſenſu has for a great while 
been exploded, near fifty or ſixty years (a); whenever words are 
diſreputable they are actionable, It was the rule of Hol r, Chief 
Juſtice, to make words actionable whenever they ſound to the diſ- 
reputation of the perſon of whom they were ſpoken ; and this 
was alſo HALE's and T wisDEN's rule; and I think it a ve 
good rule. If the killing was juſtifiable, why did not the defendant 
juſtify the ſpeaking the words ? In the cafe of Bater v. Pearce (b) 
it was held, that words are to be taken in malam partem. 


SECOXDLY, An averment is not neceſſary (e). The Court 
will intend the party dead, unleſs it appears upon the record that he 
was alive. | 


By THE Covnr, Judgment for the plaintiff. 


(a) Skin: 364. Forteſ 207. 10. Mod. (Y 2. Salk. 695. 2. Ld. Ray. 959. 


197. Gilbert Caſes, 117. 286. 1. Vin. 6. Mod. 24. | | 3 £ 
Abr. 500. pl. 1. 507. pl. 40. e (e) Vent. 117. | 1 23 1 


* Spiller and his Wife againſt Adams. Cafe 14. 


THE PLAINTIFF brought a writ of deter againſt the defendant, In dower againſt 
who was then an infant, and admitted ad proſequ-ndum by an infant, an ad- 


his next friend, and pleaded wncore priſi; and judgment being given n 6c. -20 
for the plaintiff in the common pleas, Adams brought a writ of RR 
error in the court of king's bench, and afligned the matters follow- although he is 


ing for error. dferd nat. 
FigsT, That the admittance ad proſegnendum by prochein amy Palm. 295. 
was wrong, for it thould be ad defendendum per guardianum. " 1 Rep. 
2357. 


To which it was anſwered, and ſo RESOLVED BY THE Coun, Cre. Jas. 640. 


that true it is, an infant often profecutes by his next friend; but yet Cro. Car. 86. 


an admittance ad proſequendum is good, even where he is defend- 7 wy OY 


ant; for it is to proſecute his plea by which he defends himſelf © 
againſt the plaintiff; : 


SECONDLY, It was objected, that damages were given to the fs Ja 
defendant, which ought not to be done, becaufe he pleaded ancore pre: is good, if 
priſt, which is no plea in dower, unleſs an actual aflignment was damages be 
made. s a x given. 


3 | : 5 Co. Lit. 32. 
To which it was anſwered, AND $0 RULED, that damages in Lutw. = 


this caſe were well given, though the defendant had pleaded 5- Com. Dig. 
8 Friſt, becauſe damages may be given occaſione detentionis 3 P __ (2. 
fs. 55 40). 


THikDLy,. 
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In dower, there Tux DI v, It was objected, that though damages might be 


mall be judg- given in this caſe, yet it ought not to be upon tae judgment gd 

res 1 recuperet dotem, this being in a real action; for before the Hatute of 

3 Glouceſter (a) no damages were allowed in a real action; therefore 
| the damages ought to be given from the time of the diſſeiſin until 

_— after the writ of enquiry returned by the ſheriff, if there was no 

'Cro. Jac. wings wilful delay by the demandant. Es 

4; Ing To which it was anſwered, AND $0 RESOLVED, that by the 


ec Pleader** 
(2. V. 29. ). 


flatute of Merton (65) the widow in a writ of dower thall recover 


the value of her dower in damages from the death of her huſband to 


ay 


See 1. Inſt. 37. the day that ſhe recovers the dower itſelf ; that is, “ w/que diem 
Ty 378. 


1 _ eng by intendment of law, is the day on which ihe had judgment gzod 
= 0 recuperet dotem, for from that day the is accounted in the poſſeſſion 
x. vent. 73. or ſeiſin of her dower. 1 
Lutw. > | | 
9 So the judgment was affirmed. 
| (a) 6. Edo. I. C. Is (4) 20. Hen. 3 . Bo 
* [ 26 ] | „„ 1 
Caſe 15. * Read 2g4inſt Marſhall, 


Treſpaſs on two PRESPASS on two counts. The firſt was, for breaking the 
Dunts on diffe- 1 plaintiff's houſe, and taking his goods. The ſecond was laid 
* wy 4 ivy on a different day for beating his wife, et adtunc et ibidem bana et 
N ee goods, catalla ipſius querentes cepit et aſpertavit. Judgment by default; 


and beating his and on writ of enquiry entire damages were given. 


We entre BELFIELD, Serjeant, moved in arreſt of judgment, Becauſe 90 
damages are damages ought to have been recovered for beating the wife, ſince 


given. ſhe is no party to the action, nor has the plaintiff laid any ſpecial 
S. C. poſt. 342. damage, as per quod conſortium amiſit, c. to entitle him ſolely 


S. C. Forteſ. 377. to this action. If theſe damages ſhould be recovered, there may 


be two recoveries for one aſſault, for this action would be no bar 
to any action to be brought by the huſband and wife jointly. 


. GaprPFERcontra. The aſſault of the wife is only laid as aggra- 
vation of the damages, and not as a diſtinct treſpaſs (a). 


Tu Cour inclined to think that this declaration was 
good. But adviſare vult (C7. 


(a) See Ruſſell and his Wife v. Corne, Cro. Jac. 664. Dix v. Brooks, 2. Stra. 
2--Salk. %% „ „ 64: rer : 
6. Mod. 127. 8. C. 2. Lord Ray. 1031. (2) It is ſaid, S. C. Fort. 377. that the 
Tod and his Wife v. Redford, 1 1. Mod. Court held the declaration good, although 
264. James Oſborne's Caſe, 10. Co. the wife was not joined. GA 
130. Tomlins v. Hoe and his Wiſe, | 


* 


The 


« ¹νöjipſa recuperaverit per judictum Curiæ feifinam ſuam, which, . 


D * 8 . 


rr out 


wo» th a TH, 


* The King againſi The Dean and Chapter of Trinity- Caſe 17. 
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s 


The King againſt The Marquis of Powis (a). Caſe 16, : 


[JPN A WRIT OF ERROR to reverſe an outlawry for HIGH In outlawry for. 


high awenſan,'4 
' TREASON, 5 8 e N 
The error aſſigned was, that the proceſs of outlawry againſt eee 3 


the marquis was directed to the ſheriff of London, when he, the „nich te de- 
marguis, lived in the pariſh of St. Giles, in the county of fendant is de- 
Middleſex, which is an error in fact; for the proceſs of capias ſeribed to le, it 
muſt be always directed to the ſheriff of the county where the is an error in 
party lives. | 1 4 ny 8 

And for this reaſon the outlawry was reverſed, upon the confeſ- 5 f. C. 68. 


| N 2. Hale, 196. 
ſion of THE ATTORNEY GENERAL. | 4. Hawk. F. 


| : \ a | 55 ch. 27. f. 116 to 
N. B. There were ſeveral exceptions in point of law taken to as. 


_- 


the record in this Term. 85 


(a) This caſe came before the Courton determined in Michaelmas Term, in the 
Wedneſday, the 11 April, 1722; but it ninth year of George the Firſt. —NoTzs ve 
was firſt argued in Hilary Term, in the to the former edition. | * A - A. 
ſeventh year of George the Firft, and finally. © : „ *Fa+] 


> 


Chapel, in Dublin. 


T* DEAN AND CHAPTER of Trinity-Cbapel, in Dublin, à dean and 

denying Dr. T. S. the archdeacon of, &c. his ſeat therein, CORY ; What 
and his voice in the chapter, he brought a mandamus in the court 8 
of king's bench in Ireland, directed to them, ſuggeſting, that his cannot make a 
predeceſſors, time out of mind, had enjoyed the ſaid liberty, and bye- law that an 
that the franchiſes and liberties of their corporate body were con- archdeacon ſhall 
firmed by letters patent of Henry the Eighth, Sc. 1 8 take _ 2 
Tu DEAN AND CHAPTER made a return to the effect following, zuce before he 
viz. That by the ſame letters patent they had power to make bye- * 3 
laws for the benefit of their corporate body; and that they made a 1 
bye-law on ſuch a day, &c. that no $7 & ſhould be admitted a 2. Roll. Rep. 
member of their body, unleſs he had taken the oaths of canonical 259. 


6. Com. Dig, 


obedience, and to keep the ſecrets of the ſaid chapter, which the dd $eremenc? 


| archdeacon denied to take; and thereupon they refuſed to admit (B.). 


him. 


This return was adjudged inſufficient in the court of king's 
bench in Ireland; whereupon they granted a peremptorymandamus, 
_ vi the dean and chapter brought a writ of — the king's 

nch here. | N is 


IT was ARGUED in their behalf, that the cauſe of denial, as 
returned by them, was a good and ſufficient cauſe; and that a 
on” was not the proper remedy for the archdeacan in this 
caſe. | | | | 


Vol. VIII. | D z Tux 


— 


& 
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Tus Kivs TE Cour as to THE FIRSTH POINT adjudged, that the dean and 
g chapter had not returned a ſufficient cauſe, but yore med had uſurped 
TRE DEAN a juriſdiction, by tendering or requiring an oath to be taken (a), 
AnNpDCrayrreR 4, © Sac © roms ; 
r Tafwrr r. Which could not be done but by a court of judicature, or by fome 
»Cxarzr, f{pecial words in the letters patent; giving them authority fo to do, 
* Dvzr1x. © which authority could not be implied by any general words, ex- 
[28] preſſing their power to make bye-laws. | 4 
A wait of ear. But THE CHIEF POINT was, whether a writ of error would lie 
- will not lie upon upon a peremptory mandamus. ? „ | th 


the award of a 5 E654 4 OY 
perenprery man- And IT WAS ARGUED againſt the dean and chapter, that a man- 
dams. damus would not lie, becauſe it was a prerogative writ, upon which 


2. bes: 536. the particular right of the ſubject was never yet determined; for 
Poph. 176. it is grantable by the Court only in cates of * a public nature for 
Mod. Rep. 8r. ſettling the poſſeſſions of men, and not between any parties in in- 


gs 290 i | tereſt, and therefore no reſtitution can be granted upon this writ. 
5. e bac. It is no more than a command to a perſon to do his duty, as to 
5. Com. Dig. admit another to an office, or to ſome freedom, or to ſome place 
ie pleader Dor freedom which belongs to him to whom it is granted, and 


(3-B. 7-). for which he has no remedy by any other action. Now in the 
EV” principal caſe, as to a place in the chapel-and voice in the chapter, 


Lev. 291. it is no more than a franchiſe belonging to the office of archdeacon, 
for which no aſſiſe, ejeciment, or guare impedit, willlie z and though 


. 


he might maintain an action of treſpaſs on the cafe for it, yet 
- that is no remedy, becauſe in ſuch cafes damages are only to be 
Roll. Abr. 481. recovered, and not the franchiſe itſelf. It is true, that a mandamus 
= _ will lie to.reftore a man to his priority of freedom. It may be di- 

W. o . rected to a biſhop to induct a man into his prebendary, and togive 
1 Þ 29 oil ton prieſt in baptiſm; but ſuch writs, and others of the like 
52. nature, thall never be controlled by tor it, of error; for if they 

ſhould, many inconveniencies would follow, becauſe it is uſual to - 
grant a mandarius to pariſh-officers, and to magiſtrates, to deliver 
the enſigns of their temporal offices, or to command them to do 
their duty in their reſpective offices; and if writs of error would 
lie on ſuch commands, it would admit of unſufferable delays. A 
writ of error was never yet granted where a fine was impoſed, or 
on a commitment for a contempt, or upon the award of any writ, 
jbpby any court of juſtice, in which caſes the properties and liberties 
| of the ſubject are concerned (59. And if it be not grantable in a 
criminal action, where a man is deprived of his liberty, there can 
be no reaſon why it ſhould be granted in a civil action, as in this 
caſe. It is true, this matter was canteſted in the cafe. of the 
Conflables of Ayleſbury, viz, whether a writ of error would lie 
upon the return of a habeas corpus, but it was not determined, 
It is likewiſe true, that by a late ſtatute a traverſe is given ta the 
return of a mandamus, as if it had been an action on the caſe ; but 


NV & © $95 roam td os at. ret ond 7 oi hi oo Ing 


ya 
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t that does not make it an action on the caſe (a). It is objected, Tu KW W 
that a writ of error might lie without delaying the party, for it _ Eu 1 
might not be a ſuperſedeas (b). But the form of entering the „ 
award of a peremptory mandamus is an argument that no writ of error o Taixiry-, 
lies; for they are never entered “ [des conſideratum eff (c).“ Cnarzz, 
When the Court denies a peremptory mandamus, there is no pre- I Dunn, 
tence that any writ of error will lie, fo that the conſequence will 
be, that a writ of error lies only of one ſide. ; 

ON THE OTHER SIDE it was argued, that though in this caſe 
a writ of error would not lie upon the firſt mandamus, becauſe it | 
was in the nature of an interlocutory judgment, and no more, * [ 29] 
yet it muſt lie upon this peremptory mandamus ; for though it was 

formerly but a letter from THE KING, yet now it has obtained the 
ſanction of an original writ ; and like ſuch writ, if it bear fie 
out of Term it is void. The reaſon of the law feems to be plain, Lev. 91. 
that a writ of error will lie upon a peremptory mandamus, for it will Vent. 205. 212. 
lie upon any judgment by which the defendant conceives himſelf w_ | 
to be aggrieved or damnified, unleſs he has another proper remedy 11,4. 238. 
for relief; but the dean and chapter in this caſe have no remedy 
but by a writ of error ; for if their return to the firſt mandamus 
was good, and ruled to be otherwiſe, they are pinned down by 
ſuch judgment ; and though they are wronged by it, they have no 
remedy, - : 

THe Cour was of opinion, that the right of any perſon was 
not to be determined upon a mandamus. It gives a remedy where 
there is a ſeeming probability for it, and it ſettles people in their 
poſſeſſions, ſo that they may be able to defend their right, or, b 
virtue thereof, to bring any action for things incident to the pollete 
fion ; and if à writ of error ſhould lie in ſuch caſes, it would 
entangle all the public acts of annual officers in moſt corporations 
and pariſhes. It is againſt the nature of à wrt of error to lie on 
any judgment, but in cauſes where an iſſue may be joined and tried, 

or where judgment may be had upon a demurrer, and joinder in 
demurrer, and therefore it will not lie on a judgment for a 
procedende, nor on the return of an habeas corpus, It is true, if the 
defendant in error had traverſed the return of the dean and chapter 
to this mandamus, as by the ſtatute 9. Anne, c. 20. he might, in 
ſuch caſe the writ of error would have been good, becauſe then a 
final judgment might be given; for upon the traverſe cf the facts 
in the return, the other ſide may take iſſue or demur; and ſuch 
proceedings might be had, as if the proſecutor of the mandamus 
had brought an action on the caſe for a falſe return; and if he had 
a.verdict or judgment on a demurrer, he {hail recover his damages 
and coſts, upon which judgment a writ Y error would lie ; but it 


was never yet determined that it would lie upon @ peremptory g 
Mandanys, | | | | | 
(a) By g. Anne, C. 20. (c) The cafe of the Corporation of 
(5) Every writ of error is a ſuperſedeas, Ma.ditone, 16. Car. 2. Roll 35. 
1. Sid. 45, Cro, Jac. 342. Stund v. 3 53 


Fs: And 


Tur K1v6 
againſt © 
THE DAN 
AND CHAPTER 
or TxixiTy- * 
Car, 
ix DuBLIN. 


Forteſc. Rep. 
429. 


101 


Caſe 18. 
A declaration in 
Nander for ſay- 
ing, A ſtole 
ct a ſheep of 
66 bis,” 1NXU- 
ENO a ſheep 
of the deferdant, 


is good, 


1. Roll. Abr. 
82 

Hob. 2. 

3. Lev. 68. 166. 
1. Salk. 513. 
Cro. Car. 92. 
Palm. 358. 

2. Will. 114. 


| Caſe 19, | 
In treſpaſs and 


Falſe impriſon- 


ment for ſ-ven 


months; a juſ. 


t:fication under 
a capias utlaga- 
tum, alledging it 
to be the ſame 
treſpaſ, _ and 
TRAVERSING 
that he was 
guilty before the 
delivery, or aſter 
the return, of the 
writ, i is bad on a 
domurrer, 


S. C. Prac. Reg. 
219. 2. Bl. Rep. 776. 
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And therefore 11 WAS RESOLVED by THE WHOLE Court, 
that it would not lie. 


A WRIT OF ERROR Was afterwards brought on this e 
in the houſe of peers; and THE LORD CHIEF BARON, who 
attended there, together with ſeven other Judges, acquainted the 
lords in parliament, that ALL THE JUDGES QF ExcLanp VER 
opinion, that a writ of error would not lie. 


* And thereupon the judgment of the court of 1 5 O bench v was 


* (a). 


— 


(a) On 21 April, 1724. 16. Ces. 1. 


Muck's Caſe. 


Au. ACTION ON THE CASE was brought againſt Mucl for 
ſlanderous words, viz. Much ſtole a ſheep of his“ 
(innuendo of the defendant), « and it was not the firſt he ſtole by 
3 a hundred.” Upon not t guilty pleaded the plaintiff | had a a ver- 
ict. 6 


The defendant moved in arreſt of . that the words were 


not act ionable; for © Muck ſtole a ſheep of his“ muſt be intended 


ucts own ſheep, for the particle his muſt refer ad proxinum 
antecedens, which is Muck, fo that theſe words are repugnant; for 
a man cannot ſteal his own ſheep ; like the cafe in Roll. Abr. 74. 
where an action was brought againſt hufband and wife for words 
poke hy the wife, viz. that © the plaintiff ſtole ſome. of her 

goods: and it was adjudged not actionable, becauſe a mar- 
ried woman cannot Mare any goods, for 9 are the goods of 15 
huſband, | 


But-in the principal caſe THE COURT over-ruled the objection, 


and heid the wores actionable as laid in this d-plargtion, 


Carvell, &c. againft Manly. 


ACTION CF ASSAULT AND FALSE IMPRISONMENT for ſeven 
months from the firſt of Oclober. The defendant juſtified for 
the whole time by virtue of a writ of capias utiazatum, guæ ff 
cage m tran/. 140i, cat tis, imprilenamentim, et detentie, Sc. and 
then traverſed, ah/que hoc, that he is guilty at any tine after the 
return of the writ. 5 


The defendant who fucd out the writ juſtified ad it; and 
upon a ſpecial deinurrer to his plea the plaintiff had judgment in 
the common pleas, becauſe the juſtification was under a writ 
taken out at ſuch a time, and the defendant did not conęlude his 
plea with provt patet per recorda m, nor traverſe that he did! impri- 
fon tne plaintiff at any other time. 


1. Wa 81. 
And 


271. S. C. Fort. 379. Stra. 694. Lutwy, 1457. Cro. Eliz. 504. 
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And now upon a writ of error in the court of king's bench Canxvert, &c. 


upon that judgment, the error aſſigned was, the want of a good 85. 


original. | | ; 


It is true, there was an original, but it was not returned, and 
therefore it is void. | ; | 
The general errors were aſſigned: and alſo, that no bill was 


filed, but upon alledging diminution a bill was returned filed of 
another Term; but no return to that bill was certified. | 


To WHICH it was anſwered, 


_ FirsT, That there are two forts of returns, one made on the 
roll, and the other by the ſheriff, Now though there was no 
return made by the ſheriff on this original, yet there being one filed 


on the roll, and certified from thence as returned, that is ſufficient 
to make it a good original, 6 


And as to the objection againſt the plea, v:z. that the defendant - 
had juſtified under a writ, and did not conclude, & pront patet per * [ 31 ] 
recordum ; and that he had not traverſed the impriſonment at any 
other time than upon the writ ſued out at ſuch a time ; 


IT was ARGUED, that if the action had been broughtagainſt the 

ſheriff, and he had juſtified under the writ, he muſt have concluded 

his plea with pun patet per recordum, becauſe it would not have 

been a record if he had not returned the writ ; but though he 

never returned it, it is ſtill a good juſtification for the defendant in 

this action. But it is not abſolutely neceſſary for a defendant to 

conclude his plea with prout patet per recordum, becauſe a writ 

may be loſt. | OY Po 
And as to the other objection, that the Uefendant did not traverſe Lev. 211. 

the impriſonment at any other time, &c. that is only ſurpluſage; e bee 

for if the juſtification is good, the traverſe would be wholly immac 

terial, 5 yn | „ | 
Tre CourT. The original gives juriſdiction to this court, 

and by conſequence if that is not returned, the Court has no juriſ- 


. diction in this caſe ; and the cauſe cannot properly be ſaid to be in 


court; but-if the ſheriff never returned the writ, how could the 
defendant in this action plead prout patet per recordum ? there- 
fore his plea muſt be good without ſuch concluſion ; and if his 
plea is good, then the traverſe will be immaterial. Sf 


| So the judgment in the common p. eas was affirmed. 


rs Glynn againſt Yates. +. Caſe 20. 


HE casE was thus: The principal died, not having ſurren- The ball are la- 

dered himſelf before the return of the ſecond /cire facias. ble, if e 

0 3 F | die between 

ag: of the ca. ſa. and the ſecond ſcire faciar.—S. C. 1. Stra. 51 1. OM ox 7. Stra. 198. 

2. Stra. 717. 2. Ld. Ray. 1452. 2. Wilſ. 67. 1. Burr. 244. 436. 1. BL Rep. 294. $11. 2. Burr. 
1360. Tidd's Pract. 145, 146. e N TE | l 


D 3 | | Upon 
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Upon a motion the queſtion was, Whether the bail are liable to 

IT was ARGUED ggainſt the bail, that they are liable; for in 
ſtrictneſs of law, upon a capias awarded and filed againſt the prin- 
cipal, and non e inventus returned, the bail afterwards are liable, 
It is true, by the favout of the Court they have time to render the 
principal until the return of the ſecond ſcire facias againſt them (a); 
and therefore that matter ought to be pleaded to the /crre facias, 
and not to be allowed upon a motion ; but it cannot be pleaded, 
becauſe it is not law. 5 | 


Towricn it was anſwered, that if it is not law, and therefore 
not to be pleaded, it is the greater reaſon that it ſhould be deter- 
mined upon a motion; for the death of the * principal being the 
act of God, it ſhall never be prejudicial to the living; and the plain- 
tiff has no damage by the death of the principal, becauſe he 
might have died if he had been in gaol; but it would be a great 
damage to the bail, if they thould not be diſcharged by his death. 


PrATT, Chief Juſtice. The bail are bound by their recogni- 
zance to render the principal where judgment is had againſt him, 
or to pay the condemnation-money ; but by the courſe of the Court 
the principal has time to render himſelf in diſcharge of the bail 
until the ſecond ſcire facias againſt them is returned; and here the 
act of God intervened, viz. the principal died, fo that he could not 
render himſelf within that time. | 


Eyre, Fu/tice. It is true, the grace of the Court is uſually 
extended to the bail, where the principal ſurrenders himſelf, but 
never where he does not. This was the courſe of the Court when 
PopPHAM was Chief Fuflice, but it was altered by my LoRD CORE, 
and altered again in Cre#-'s time (b); Thatif the principal ſurren- 
dered himſelf before the return of the ſecond ſcire facias againſt the 
bail, they ſhould be diſcharged ; but the indulgeace of the Court 
never extended farther (c). It ia wrong to ſay, that the plaintiff has 
no damage by the death of the principal, dying before the time he 
had to furrender himſelf; for it is ſeen by daily experience, that 
men will pay their debts rather than be committed: and ſo might 
tne principal in this caſe rather thaa to be rendered in cuſtody. 
Beides, the plaintiff is a ſtranger to the bail, and there is no 
truſt or privity between him and them, but there is a great truſt 
between the principal and the bail; ſo that it ſeems very reaſonable 
they ſhould ſuffer in this caſe rather than the plaintiff, who is an 
innocent perſon ; for it is probable they may have counter-ſecurity 
from the principal to indemnify. them; and therefore it is more 
proper for them than for the plaintiff to ſue his executor or admi- 
miftrator upon ſuch counter-ſecurity ; for it is to be preſumed, 
that by reaſon of that truſt, which is between them, they may 
| (=) Moor, 775. Cro. Jac. 97. 163. (5) Cro. Eliz. 738. 
_ Bulft. 331. W. Jones, 138. Hob. 210. (c] 1. Salk, 201, 
T. Raym. 14. 6. Mod. 238. | | 1 5 3 
85 | know 
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know more of his concerns than it is poſſible for the plaintiff tio Cu 

F??! obs. OTIS 
So, on the laſt day of the Term, judgment was given for the | 

plaintiff againſt the bail een, 7 


* Arkinſon, Executrix of Atkinſon, againſt Coatſworth. Caſe 21. 
TPON A wRIT or ERROR on a judgment in an action of 1 an under-lef- 


| : ſee covenant to 
covenant the caſe was ; perform all the 


One Snell, by indenture of leaſe, demiſed lands to Atkinſon the covenants rol 
teſtator for a certain term of years, rendering rent, and performing Oo 
other covenants therein- mentioned. Atkinjonafterwards made an breach of cove- 
under- leaſe of the premiſes to the defendant Coatfworth, who nant be brought 
therein covenanted with Atkinſon to perform and keep all the by his leſſor, de. 
<« covenants in the original leaſe to be kept and performed by the 2 - e 
« ſaid Atkinſon, his executors, &c. or aſſigns.“ Atkinſon having 2 55 
made his wife, the now plaintiff, executrix, died. The rent « 7h partics a- 
reſerved on the original leaſe not being paid, ſhe brought an action * fire/aid, it was 
of covenant againſt Coatſworth, and aſſigned for breach the non- 5 - IN 
payment of the rent, &c, Mat of — 


Upon the general iſſue pleaded, the cauſe was tried at the aſſiſes tha: the original 


2 leaſe was exe - 


in Durham, and the plaintiff had a verdict and judgment, | cuted by the 


Upon a writ of error brought by the defendant, the error aſſigned 1 _ 
was, that the plaintiff in her declaration had not ſet forth that e * 
Atkinſon her teſtator executed the original leaſe on his part, for if it g, by hav- 
was not ſigned and ſealed by him, then it was not his deed. It is ing executed the 

true, that being executed by Snell, it had all the eſſential qualities ue leaſe,” in 
of a deed ; but it does not follow from thence that it was the deed of 8 wy _ 
the teſtator, and by conſequence the defendant ſhall not be bound 4 828 
by a covenant relative to fuch deed. If it ſhould be objectedꝭ that that there is no 
the defendant in this cafe is e/fopped by his own deed (made between ſuch leaſe or co» 
him and Atkinſon) to ſay that the original deed is not the deed of Venants. | 
Atkinſon, becauſe that very original deed is recitedgn his own deed; s. C. 3. Danv. 
the anſwer is, that this general eſtoppel does not bar him from 266. 

ſaying, that by the firſt leaſe chere is no rent reſerved, or to be 3: C. . Su. 
paid by Atkinſon ; for the defendant is to perform no more than * Ray: 137% 
thoſe covenants which were to be performed by 4tk:nſon, and the N | 
plaintiff muſt ſhew what thoſe covenants are before ſhe can be 


entitled to this action. | 


UN THE OTHER SIDE if was argued for her, that by her de- 
claration ſhe has ſer forth, „ that per indenturam futtam inter 
partes prædict. Ałinſon did covenant, &c,*” Now theſe words 
imply, that the indenture was executed by him on his part; and | 
therefore ſhe need not ſet forth all the circumſtances of & ſigning, # [ ] 
ſealing, and delivering, becauſe her alledging that it was made 534 2 
inter partes predittas implies all the reft, So where the plaintiff Latw. 333: 
declared, that the teſtator deviſavit, or that the feoffor feeffavit, &c. 

D 4 theſe 


. 


. 
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Arrixs oN, theſe words imply all other requiſites either to a will or a feoffment; 
| ExnevTaxOF and if fo, then facta in this caſe implies all requiſites to the 
„. 5" making an indenture, and conventt all requiſites to the making a 
Coarswonrn, Covenant. Beſides, the original indenture being recited in the 
| other, in which the defendant covenanted “ to perform all the 
« covenants therein, which on Alinſon's part were to be paid, 

% done, or performed,“ he is now barred to ſay there are no ſuch 

covenants in the original leaſe, becauſe he has allowed it to be an 


indenture, and with ſuch covenants. | 


TEE Couxr. The ſubſtance of the objection is, that the 

plaintiff has not ſet forth in her declaration, that the original 

indenture was ſigned and fealed by Attinſan on his part, or that it 

was his deed; for if it was not, then tne defendant is not bound 

to perform the covenants therein contained; but the plaintiff has 

alledged, that it was an indenture fada inter partes prædictas, which 

' implies that both Snell the original leflor, and Atkinſon likewiſe, 

ſigned the dced, and fo it became the deed of both parties; for 

where an indenture is made between two parties, that muſt be im- 

„ poulied; and the other cireumſtances of ſealing and delivering it as 

Moor, 23. his deed need not be ſet forth. As to the Happel, it is very full 

Poph. 115. againſt the defendant, for he has covenanted in the ſecond leaſe 

——— +. perform all the covenants in the original leaſe which on 

« Atkinſon's part were to be paid, done, or performed;” by which 

he is now e/topped to ſay, that there are no ſuch covenants in the 

bdbriginal leaſe. . l 

[351 Sothe judgment was affirmed. 


Caſe 22. The King agi The Mayor and Common- Council 
| of Bedford. | on, 


If the euſtom of A RULE OF COURT was made againſt the mayor and 
z corporation be : ; AF 
eee common council- men of Bedford, to ſhew cauſe why Ax 
common=coun. INFORMATION ſhould not be filed againſt them for an undue 
cil-men. out of election of a burgeſs of the faid borough. | 

ee, THE CASE appeared to be thus: * The town of Bedford is a 
that the mayor borough by preſcription ; and time out of mind, on the Monday 


mall be cheſen next after Earthilemew- Day had put up twenty-ſix burgeſſes, in 


by the majority nomination, out of which they choſe thirteen common- council men, 


of the thirteen : : | 
. ee . who, when choſen, had votes in electing a mayor and other officers 


is only a freeman, in the faid borough. At the laſt election, on Monday after 
and not a #urgeſs, Barthelomew- Day, they put one Benſan in nomination, with 
be one - he twenty-five more, who were burgeſſes, but Benſon was only 
e bee bereuen a freeman of the ſaid borough, and not a burgeis ; and he was 
mon- council. Choſen by the majority of the other twenty-five burgeſſes to be one 
man, ſuch elec- of the thirteen common-council-men. Afterwards, the mayor 
tion is void, and finding that Benſon was not qualified to be one of the twenty-lix 


the corporation | = 
may procecd to a new election cf common council · men. 


burgeſſes, 
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durgeſſes, for the reaſon before- mentioned, proceeded” to a new 
election, and they choſe one Devereux to de a burgels in the room 
of Benſon © ' , een, 1157 
And now Hughes, who was one of the other twenty-five 
burgeſſes, and put in nomination as aforeſaid, and who was duly 
qualified, and had moſt votes to bea common-council-man next to 
the ſaid Benſon, proſecuted AN INFORMATION: againft the mayor 
and the twelve common-counci]-men, as not being choſen bytwen- 
ty-fix qualified burgelEs ; for that Benſon, one of the twenty-ſix, 
was a freeman and no burgeſs, and therefore the whole election 
void, as not warranted by the cuſtom of the borough. . 


THE COUNSEL for them inſiſted, that the rule might be diſ- 
charged; for when an election is made by ſeveral perſons, whereof 
ſome are qualified to chuſe, and ſome not, it is good as to the per- 
ſons qualified ; for if it ſhould be otherwiſe, and the election wholly 
void, and that they cannot re-elect, there would be an end of this 
borough by preſcription, for then they can neither have burgeſſes 
nor common-council-men, wo are to name the bailiffs, and who 
have votes at the election of a mayor, Therefore to avoid this 
inconvenience, if one unqualified perſon be choſen, they may elect 
another who is qualified, as ſoon as they underſtand he is unquali- 
fied; and this has been the conſtant courſe in this borough. _. . 


THE COUNSEL for the proſecutor denied this; for they inſiſted, 
that where an election is made by one or more perſons unqualified, 
if it be void as to the perſon elected, yet he who has moſt votes next 
to the unqualified perſon elected ſhall be deemed duly choſen. It 
is true, that where perſons apparently unqualified are nominated, or 
put up for candidates, in ſuch caſe, an election made by or out at 
ſuch perſons is entirely void, becauſe it is an undue election, and 
ſhall not ſtand for any part, eſpecially * when, bythe cuſtom of the 
place, ſuch a determinate number of qualined perſons are to chuſe. 
Now in this caſe, one of the perſons nominated to be a burgeſs 
being only a freeman, and no burgeſs, and the choice of common- 
council-men being to be made on a certain day, and by a particular 
number of burgeſſes, if it be not made on that day, nor by that 
number, the whole election is void (a), and not as to the un- 
qualified perſon alone ; for if he had not been put in nomination 
as a burgeſs, he might have voted as a freeman, the beneft 
whereof was by this means loſt, both as to himſelf and his friends. 
It is true, in ſome caſes the borough might proceed to a new 


election; as where the perſon choſen did not receive the facrament 
within a year, &c. or where he had not taken the oaths, &c. be- 


cauſe theſe are diſabilities which ariſe after the election, and might 
not be known before; but where the diſability is apparent before 
the election, as it was in the principal cafe, then it is void from the 
very beginning. | . 
: (a) Put dee 11. Geo. 1. c. 4. 
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-— PraTT, Chief Fuftice, and two other of the Judges, were 
of opinion, that what was inſiſted on by this motion for the 
proſecufor would introduce a __ inconveniency ; for if this 
ſhould be adjudged a void election as. to the whole, then the 
borough would be deſtroyed, for there cannot be any other mayor, 
or any thing done by common-council men. Therefore if ſome 
unqualified, as Benſan was, are put in nomination with thoſe who 
are qualified, as the other twenty-five were, and the unqualified 
perion is choſen, as Benſon likewiſe was, it avoids the election 
as to him only, and not to the other twelve common-council- 
men who were duly choſen and qualified ; and where there is no 
fraud, but a plain miſtake, the re- election of a qualified perſon ſhall 
be good. | | 


But THE FovrTH JvsTICE differed in opinion, for it was 
not clear to him how thirteen common-council-men, who by the 


cuſtom of the place were to be choſen out of twenty-ſix qualified 


*[ 37] 


right upon this information. 


burgeſſes, could be lawfully choſen out of twenty-five, for they 
might as well be choſen out of any other number, if once the 
cuſtom is broken. However, HE WAS OF OPINION, that Hughes, 
who had the moſt votes of the twenty-five burgeſſes duly qualified, 
next to Benſon who was not qualified, was duly choſen ; therefore, 
that the plaintiff complaining ought not to be hindered to try his 


* This being upon the firſt motion, and THE Covar being not 
all of one opinion, the rule was enlarged as to the perſon re- 
elected, and diſcharged as to the reſt. | Hh. 


And afterwards, on another day, and upon another motion to (ct 
aſide the rule as to the perſon re-elected, 8 4 


THE QUESTION was, Whether if one who is unqualified be 
choſen by a majority of thoſe who are qualified, and his election 
is made void becauſe he is unqualified, a perſon who is qualified, 
and has the majority of votes next to him who is not qualified, ſhall 


de adjudged duly choſen, or whether they muſt proceed to a new 


election 


IT was INSISTED that Hughes, who was qualified, and 
who had the moſt votes next to Benſon, who was not, but yet 
was choſen, ſhall be deemed to be a duly elected burgeſs, and 
the new election of Devereux ſhall be void and ſet aſide. It is 


no excuſe to ſay, that they did not know Benſon was not 


qualified at the time he was choſen burgeſs, becauſe it was in 
their power to be duly inforraed of the truth, for they had 
all the borough-books in their cuſtody; and ignorance can 
be no excuſe where they had all the means of knowing the 
truth amongſt themſelves. Therefore all the votes given to 
Benfon were thrown away, and he who had the moſt votes next to 


him 
2 
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him is duly elected, and the borough ought not to have proceeded Tur 58 


to a new election. againſt 
THE Mayor 


But THz CouRT held the new election to be good, as well for ax> Coe 


| the miſtake in not knowing Benſon was no burgeſs, but a freeman Covuxcix 


at the time of his election to be a commomcouncil-man, as r BTD 
for avoiding an inconveniency, which otherwiſe would be in- 
curable. SFr | | 


So the election of Devereux was held good, and THE RULE diſ- 


charged. 


EAS 


EASTER TERM, 
The Eighth of George the Firſt, 


IN. 
The King's Bench. 


Sir John Pratt, Kur. Chief Juſtice. 

Sir Lyttleton Powis, Knut. 

Sir Robert Eyre, Rt. Juſtices. 
Sir John Forteſcue Aland, at.] 


Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 
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»The King agaizſt The Inhabitants of Brickhill. Eaſe 23. 


WO JjusTICES OF THE PEACE made an order to remove A tenant who is 

5 one Green and his wife and ſeven children from the pariſh rated to the 
| of Horewozd to the pariſh of Brickbill ; which. order was nd. r by the 
confirmed upon an appeal to the ſeſſions, and both the faid orders << Oran 5 


were removed by certiorari into the court of king's bench. 4 poſeces,” gai 


a ſertlement by _. 


Tux CASE appeared to be thus: Green being a poor man lived paying fuch 

laſt at Horetuood, at a place called © Roſcoe's Tenement,” and paid LE Th 
taxes there by the name of © The Occupier of Roſcoes; and for 385. | 
that reaſon he and his wife and children were ſent thitner. 2. Burr. 2062. 


Ir was MOVED to quaſh theſe orders, becauſe this man ought 
to be perſonally charged to pay taxes, otherwiſe he gains no fer 
ment by paying them as occupant of a tenement, though he was 
likewife charged as farmer thereof at that time; for that word 
« farmer?” does not prove him to be occupant, becauſe he may let 
the tenement over to another. 1 
But ON THE OTHER SIDE AH was inſiſted, that paying taxes by 
the name of « Occupant of Roſcoe's Tenement, and naming him 
farmer of the ſame at that time, is a ſufficient deſignation of the 
perſon to gain a ſettlement there, | | 
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And THE CouRT being of that opinion, theſe orders were 
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Tur Rixe . 
againſt © qualhed (2). | 

DR | „ N : | 1 | 
IxHABITANTS (2) See Rex v. Uffculme, 2. Bott P. L. Cald. 103. Rex v. Mitcham, Cald. 276. 
or BieRRIIT. 233. Burr. S. C. 430. Painſwick v. Rex v. Chew Magna, Cald. 365. Rex 
Cirenceiter, Burr. S. C. 465. Openſhaw v. St. James, Bury, Cald. 385. Rex v. 
. Gorton, Burr. S. C. 522. Rex v. Llangammarch, 2. Term Rep. 628. Rex 
Stanlake, Burr. S. C. 627. Rex v. v. Folkſtone, 3. Term Rep. 505. — And 
Cuarſhalton, Burr. S. C. 809. Aſhley v. fee 2 vol. Mr. Conſt's edit. of Bott's Poor 
Walſall, Cald. 35. Rex v. Southwark, Laws, p. 227. to 28 1. where all the caſes 

Cald. 62. Rex v. Heckmondwicke, on this ſubject are collected. 

393 


Caſe 24. * The King agalnſt Inhabitants of Rufford and Dun- 
| nington, in the County of Nottingham. 


Overſeers _ MANDAMUS was directed to tie juſtices. of the peace, &c. 


be appointed, to appoint over/eers 4 the poor in the town of Rufford. 
under the 43. The juſtices return, that Ru 


* 


Herd is an extraparachial place, and 


Ee. for an therefore are not to provide for their poor. 


extra paroctial 


Place, if it be IT was OBJECTED againft this return, that admitting it was 
ws ih true, yet the juitices are obliged by the ſtatute 43. Eliz. c. 2. to 
S. C. r. Stra. appoint overſeers of the poor even in extraparochial places, becauſe 
| gr. 5 in the enacting part of the ſtatute the words are general, and extend 
„ 


to all places, viz. © That the churchwardens of every pariſh, and 
« two or more houſeholders thereto be nominated yearly in Eafter 
« week, or within one month after, under the hands and ſeals of the 
« Juſtice of the peace, are to be called overſeers of the poor, &c.” 


Ox THE OTHER SIDE it was ſaid, that the queſtion in this caſe 
was, whether extraparochial places are within this act; for as to 
the poor in general, the common law leaves them to their own 
induſtry, or to the charity of their neighbours, And it was argued, 
that extraparechial places are not within that ſtatute; that the beſt 
expoſitors of acts of parliament are the acts themſelves; now this 
act ſays, that the overſeers of the poor muſt meet monthly in ©« the 
« pariſb- church or chapel,” which is a certain indication that an ex- 

traparochial place is not comprehended by the act, becauſe it is 
impoſſible for them to meet in a church or chapel where there is 
none; and there is a penalty of twenty ſhillings inflited by the 
ſtatute for not meeting in ſuch place; that the juſtices have no 
power to appoint overſeers, for no ſtatutes that have been made for 
proviſion of the poor extend to extraparechial places; the ſtatute 
43. Eliz. c. 2. only mentions * pariſhes,” and ſeems to exclude 
extraparochial places, by making a particular proviſion for the 
iſland of Fetolneſs, in Kent, that place being no pariſh ; the 

13. & 14. Car. 2. c. 12. ſ. 21. enacts, that ſeveral towns and vills 
in particular counties ſnhall be provided for and managed as pariſhes 
cc ace directed to be by 43. Eliz. by chuling overſeers, &c. ;** the 
ſtatute t. Fac. 2. c. 17. ſect. 2. only uſes the word & pariſh;” 
and 3. & 4. Will. & Mary, c. 11.1.2. uſes the words © pa. iſh or 
K town ; none of which ſtatutes extending by expreſs words to 

| ally 
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law; for privileges of extraparochial places are annexed to gentle- 


cation or conſtruction of law, but by plain, expreſs, and certain 
words. If it hould be objected, that it may be a great hardſhip to 
thoſe who would have a ſettlement in ſuch places, if they were not 
within this ſtatute, for then the poor could have no relief, the anſwer 
is, that it cannot be any hardſhip, becauſe they may remove to the- 


„„ 


ſhip to any but only to baſtards born in ſuch places. 5 


the words of the ſtatute; for the juſtices of the peace, by the general 
words, have power to name overſeers in all pariſhes, which muſt ex- 
tend as well to extraparochial places, as to all pariſhes in general; 


enacting part; and certainly all the poor acts ſhall be conftrued to 
extend * to ſuch places, as well as to other pariſhes, when they are 
within the fame miſchief, and ſhall be ſubject to the controul of 
the juſtices of the peace ; but the penalty for not meeting in the 
church ſhall never be inflicted on the overſeers of the poor, becauſe 


Church in Oxford, but they ought to maintain their own poor. 
This is @ vill conſiſting of | ſeveral inhabitants, and ſo is 
within the proviſion of the ſtatute 13. & 14. Car. 2. c. 12. for 
a vill in a county, not therein particularly mentioned, will be 

| within the remedy thereby provided ; for all cafes within the reaſon 
are within the. remedy of the law. There is no doubt but juſtices 
have the ſame power to appoint overſeers in tomns and villi, though 


word « pariſh* is not in the body of ſtatute 43+ Els. c. 2. but 
only in the preamble, EE 5 | 8 


bearing teſte on the twenty- ſixth day of April, in the eighth year of 
George the Firſt. | | 


| EXTRACT FROM, THE WRITr. 128. bncNe 
« Cum oftenſum fit nobis ex gravi quereld diverſorum inhabitan- 
c tium parochiæ de DOXINGTON, in com. noftro L1NCoOr.n, gi9d. 


”* ww 8R vu ww Wy &#$Y 


« RUFFORD in com. noſtro NOTT. prædics ſub/tantiales et idonei 
| a » 


« manutentionem et relevamen omnyum pauperum eju [dem ville. 
“ Cumgue nulli fint guardian. eccleſiæ vel ſuperviſor. pauperum 


(a) Sec Rex . Welbeck, 1. Bott P. L. Cald. 167. Rex . Juſtices of Peter- 
24. Rex v. Showler and Atter, Burr. Lorough, Cald.. 238. Rex wv. Ronton 
191. Rex v. Juſtices of Bedfordſhire, Abbey, 2. Term Rep. 207. ; 

„ nominat. 


men's eſtates, of which they ought not to be deprived by any impli- 


place where their parents were ſettled, and there would be no hard- 


and no ſubſequent words ſhall controul the general words in the 


Let there be a peremptory mandamus ; which afterwards iſſued, 


any extraparochial places, will not be enlarged by conſtruction of Tu King 


againſt 
InnABITANTS 
er RurrorD 
AND 
Dux Nix e ron, 
IN THE 
CounTY or 
NoTTINGRAM. 


Tar Cour was of opinion, thatextraparochialplaces are within 
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Jones, 165. 
Palm. 485. 

. : Crs. Car. 498. 
the inhabitants of extraparochial places have no church to meet in. The King v. Al- 
Moſt of the foreſts in England are extraparochial, and fo is Chri/t- _ S. P. poſt. 


| extraparochial, as in pariſhes : and this has been ſettled (a). The 


« ſunt diverſi patres-familias, © ANGLICE © houſeholders,” et 
« firmaris inhabitantes et refidentes infra villam noftram de 


& ANGLICE © able,” ad equaliter contribuand. inter ſe pro et erga . 


& ville de RUEFFORD prædictæ per vos ſeu aliquot veſtrum adbuc 


„. 
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* Pleader” (C. 53-). Cowp. 55. Dougl. 690, 1. Bac. Abr. Covenant” (B.). 
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Tux Kins ( nominat. et appunctuat. infra candem villam ad faciend. aliquam 
ö « egualem ratam ſive aſſeſſementum vel aliquas equales ratas five 
— n < aſſeſſementa prout eit videbitur fore neceſſar. ſuper omnes et 
l © fingubs patres-familias et firmarios predit. inhabitant. et 
DuxmrxcTox, © refident. infra vil. prædict. pro et erga manutention.et relevamen 
TEE pauperum ville illius ad dammum non modicum et gravamen præ- 
CouxTY Of « 4. inhabitant. paroch. de D. in cam. noſiro L. prædidt. et 
NoTTINGBAN e paunperum difte ville de R. in com. noſtro NOTT. ac in magnam 
: : « indigentiam et oppreſſionem pauperum ejuſdem ville : Nos igitur, 
« &c. Tefte JORANNE PRATT milite apud WESTM. nono die 

Funii anno regni no/iri (GEO. I.) ſeptime.” . 
The return: Quad vilia de RUFForD in Bᷣrevi inframentionat. 
« del alicujus inde parcell. non exiſtit nec tempore emanationis brevis 
&« prædict᷑. vel unguam poftea fuit pars parechiæ de DoxIx Gro 
« in brevi prædict᷑. mentionat. vel alicujus aliæ parochiæ, vel 
et infra parechiam de Dox iN Gro rd. vel aliquam al. parachiam, 
« {ed villa de RUFFORD pred. e, et a temeare cujus contrar. 
* memoria homin. non exiftit, fuit locus extraparochialis abi. 
& aligud eccleſid ſeu capelli parochian. ſeu al. ritibus 
& parochial. ville pred. ſeu inbabitantibus villæ pred. ſpectant. 
« ſeve pertinent. Quodę. per totum tempus pred. nunguam fuer. 
© aligut ſuperviſares pauperum vel aligui al. efficiar. parochial. 
C ejuſdem villæ de Rur roaD. Et ea de cauſa non nominauimus 
ſeu appunctuauimus nec nommare ſeu appunctuare poſſumus ſiue 
adelemus aliquas perſonas fare ſuperviſor. pauperum eJuſdem villæ 


„ de RUFFoRD.” 405 


Cale 5. Lock againff Wright. 
| | Hilary Term, 7. Geo. 1. Rell 353- 


If 4. covenant DEBT UPON CERTAIN ARTICLES, dated the ſixteenth day of 


— ge 2-4 September 1720, for the penalty on a bond for men, 


eig as foon as Covenants on a South: Sea contract. 

2 * Tur cas was this: The plaintiff Zock by a deed- poll cove- 
vered, and B. nanted to aſſign five hundred pounds South-Sea ſtock, or credit in 
covenant, in the fourth ſubſcription, to the defendant, as ſoon as the receipts 
conſideration ſhould be delivered out; and the defendant covenanted, in conſi- 
thereof, toaccept eration thereof, to accept the receipts as ſoon as the fame ſhould 
ON 8 5 eee be delivered out, and to pay nine hundred and fifty pounds to the 
= on Plaintiff on the ſixteenth day of Næuember following, for the ſaid 
2 certain day for five hundred pounds credit. TEN | 

the ſaid ſcrip, a ' i | x ey ti 
declaration in © Afterwards, by an act of parliament, 7. Ges. 1. ſt. 2. c. 1. the 
debt for non- Compa..y were prohibited from giving any receipts for ſo long time. 


payment of the . | 


money on the day, brought by A. on this agreement, muft aver, that the ſcrip was aſſigned to B. or a 
tender to aſſign it made, when the receipts were delivered out.— S. C. 1. Stra 569. Poſt. 68, 
1. Salk. 112. 171. 2. Lev. 23. 2. Saund. 357. Stra. 625. 712. 2: Burr. 899. 5. Com. Dig. 


And 
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And new in an action of debt upon the covenant brought by the 
@- 


plaintiff, he declared, that the defendant, pro cenſideratione 

{aid ſtock ſold to him, covenanted to pay nine hundred and fifty 
pounds to the plaintiff at ſuch a time, and affigned the breach in 
non-payrnent of the money at the time, vir. on the ſaid ſixteenth 


day of November, ſecundum formam articulorum, and therefore 


demanded the penalty,  _ | ee e 
T he defendant demurred to the declaration, becauſe the plaintiff 


had not ſet forth that he delivered the receipts, or averred @ tender 


thereof.” | 

Ir was ARGUED for the defendant, that this declaration was 
iu, becauſe the plaintiff had not alledged the performance of the 
covenants on his part, which he (a) ought to have done to entitle 
him to this action, it beingin the nature of a condition (b) precedent, 


| margin were (c) cited, 


On THE OTHER $1DE the Counſel for the plaintiff argued, that 


8 this declaration was good, becauſe the defendant was to pay the 
| money on à certain day; but there was no indefinite term for the 


delivery of the ftock ; for that was to be delivered when the books 
of the Company were opened ; therefore although the plaintiff was 
hindered to deliver the ſtock before the day appointed for the pay- 
ment of the money, yet the defendant ought to pay it on the very 
day he had covenantet fo to do; for this was a contract executed, 


. and not executery; and from the very time of the agreement the 


Cefendant had credit for the ftock; It is true, he had no remedy 
at law to recover it; but he had a proper remedy in equity, and 
he could have no other if he had the receipts, for theſe are only an 
evidence that he had fo much ſtock in the Company. Beſides; 
this is an action of covenant upon a ſpecialty, in which it is not 
requiſite to lay a conſideration to entitle the plaintiff to the 
action; therefore, though he alledged that he covenanted to aſſign 
the ſtock, &c. and that the defendant pro confideratione inde co- 
venanted to pay the money, this does not deſtroy the ſpecialty z 


for he cannot give ſuch conſideration in evidence at or before the 
day of payment of the money, being tied up by an act of parlia- 


ment, to which every man is virtually a party; and the covenant 
on the defendant's part being to aceept the receipts whenever the 
Company would give them, and to pay the money ona certain day, 
he ought therefore to pay it on that day, and not to wait the time 


| of the delivery of the receipts, which by the originalagreement was 


Tur CovnT,uponthe firſt argument of this caſezwas of opinion, 
that ſince it was agreed by the Counſel for the plaintiff, that the 


- (4.9. Co. 0. 1. Lev. $7. | 432, 483. | 7. Rep. 38. Saund, 320. 


(*) Dyer, 76. Hob. 41. 1. Saund. Vent. 147. 371. Lutw. 490. 3. Mod. 


520. 39. Salt. 172. Com. Rep. 98. pl. 67. 


le) Dyer, 76. Plowd. Com. 2ca, Ld. Raym. 235 662. 12. Mod. 455. 
Ver. VIII. | E ; defendant 


| Loc: 
againſt 


Wick 


and not of mutual covenants 3 to prove which the author ities in the 
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- \d) 2. Ld. Ray. Et. Comy. Rep. gs. ing to Strar ge, 572. 


Eaſter Term, 8. Ged. 1. In B. R. ; 
defendant had no remedy for this ſtock but in a court of equity, i 
would fcarcely be allowed that an equitable intereſt will be a good 


4 


conſideration to ſupport an action at law; and that the cafe which 


comes neareſt to the principal caſe in ſenſe, happened in 
the time of Horr, Chief Juflice, which was thus (a) : A man 
hired another for a year; and it was agreed on all ſides, that the 


per ſon thus hired could have no action for his wages until the 


year was expired; but if the maſter had eovenanted to pay it on a 
ertain day within the year, in ſuch caſe an action would lie before 


the year was ended. But the principal caſe goes farther, for there 
tae conſideration was merely an equitable intereſt. 


Afterwards, in Trinity Term, in the ninth year of George the 
Firſt, the following judgment was given for the defendant, becaufe 


this deed of covenants being only A DEED-POLL, it is, for that 


reaſon, the deed of the defendant only; and therefore the covenants 
cannot be mutual ; and it would be very hard that the plaintiff 
ſhould maintain this action for the money before he transfers or 
tenders to transfer the ſtock, when the defendant has no remedy to 
recover it at law, but only a right to have it decreed to him in 
equity. * In all executory agreements, and this is one, where 
one thing is to be performed pro or in conſideration of the per- 
formance of ſomething on the other part, the word « pro” amounts 
to a condition precedent, ſo that the plaintiff cannot ſue without 
averring a performance of the condition; where pre“ denotes the 
conlideration, it is a condition precedent; & pre” is a proper word 


to create a condition (b). In a grant of an annuity pre und acrd 


terre, the word pro thews the caufe of the grant, and therefore 
amounts to 2 condition ; for if the acre be evicted, the annuity 
ceaſes (c); but a feotfment of land pro conſilis impenſa, Sc. if the 
feoffee deny Counſel, yet the feoffor cannot re-enter, for the ſale of 
the land is executed. As * pre” is a proper word of condition, 


| fo it may be conſtrued either precedent or ſubſequent, as beſt 


anſwers the intent of the parties. If ] fell a horſe for ten pounds, 
the vendee cannot ſue for the horſe, without averring payment, or 
tender of the money. I he ſeveral diſtinctions in the cafe of Thorpev, 
Thorpe (d) are very nice and reaſonable. So is the caſe of Colonel 
v. Biggs (e), which was thus: An agreement was made that the 


defendant ſhould pay fo much money within ſix months, the plaintif 


transferring his ſtock, which he agreed to do, the defendant paying 
the money agreed on; and-it was adjudged, that if either party ſve 
upon this agreement, the one mult aver and prove a transfer of the 
ſtock, or a tender to be transferred, and the. other muſt aver and 


prove the payment of the money, or a tender of payment, becauſe 


the transferring in the firit part of the agreement is a condition 


8 precedent ; and though theſe are mutual promiſes, yet where the 


{a} Sec 4. Viner's Abf. 7. (e) 1. Salk. 112. And this caſe in 
(5) Co. Lt. 204. 4. Salkeld is infinitely ſtronger according to 
{c) 7 Co. 10. BS 5 the mamicript; but not fo firong accord- 


one 
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dne thing to be done is the conſideration for doing the other, the 
performance of that thing muſt be averred. It is true, the Book 
goes farther, viz. © unleſs there is a certain day appointed for the 
« performance,” which makes it exactly like the principal cate, 
So where in an action on the caſe the plaintiff declared, that there 
being a diſcourſe of a mortgage, &c (a), the plaintiff agreed to 
releaſe the equity of redemption, and, in conſideration thereof, the 


defendant agreed to pay ſeven pounds, and there were mutual 


promiſes laid, and the plaintiff averred the performance on his part, 
and that the defendant had not paid the ſeven pounds, it was 
adjudged,. that the releaſing the equity of redemption was part of 


| Loes 
. againſt. 
WzxicnuÞ. © 


the agreement which the plaintiff ought to execute, for it was upon 


that conſideration that the de fendant was to pay the money; 


therefore the releaſe was to precede, and until that was executed 


the plaintiff had no cauſe of action. Now in the principal cafe, 
that this is A DEED POLL, they grounded their opinion upon the 
caſe of Pordage v. Cole (), which was thus: There was anagrees 


ment in writing between the parties, that the one ſhould pay five 


hundred pounds to the other for all his lands, in witneſs, &c. ; 
this agreement was mutually executed, &c. and afterwards the 
plaintiff brought an action of debt for the five hundred pounds, 
without averring in his declaration, that he had conveyed the lands, 


or tendered a conveyance thereof ; and it was adjudged, that after 


the day was paſt, on which, by agreement, the lands were to be con- 
veyed, the action was well brought for the money, becauſe this was 


a * mutual agreement, upon which either party has a mutual 


remedy ; but it is otherwiſe where the prepoſition pr makes 


*[ 43] 


See Stra. 572. 


it a condition precedent: and the Court held, that it would have Ld. Raym. 665, 


been otherwiſe in the caſe laſt mentioned, if it had been the deed. 


of one of tlie parties. The true diſtinction is between A DEED- 


POLL and AN INDENTURE executed by both parties; if one 
agree to do an act, and the other agree to pay pro the act, the firſt 
perſon cannot ſue for the money without averring performance of 
the act: pre does not make a condition precedent, where the 
deed ſhews the intent of the parties to be contrary ; as if the 
money be agreed to be paid before the act can be s 2 In this 
caſe the defendant has no reniedy to compel a transfer of the ſtock, 
if he pays the money. -— 85 


Wherefore judgment was given for the defendant (c). 


(7) Salk. 172. Lutw. 443. Noke, Stra. 579. Dube of Rutland . 
45) Saund. 319. 2. Keb. 542. Rayni. Hodgſon, Stra. 557. Bowles +. Bridges, 
133. 1. Sid. 423. 1. Vent. 147. Stra. 832. Rhodes v. Lovitz Bund. 50, 
1. Lev. 274. ; | Merit v. Rome, Stra 458. Clatk 2. 

(e) See Wyvel v. Stapleton, poſt. 6g. Tyſon, Stra. 504. Dawſon v. Myer, 
Blackwell v. Naſh, poſt. 105. Shelburn Stra. 722. Jenes v. Barkley, Doug). 
v. Stapleton, poſt. 294. Bullock . 683. | ER 
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Thurſday, 26 April 1722. 
In an action en Urox AWEIT or ERROR in the court of king” s bench epos 


a promiſſory judgment in the common pleas che caſe was : 
note againſt the 
indorſor, the The plaintiff, who was the exccutor ofa ſecond indorſce of a pro- 


ES I RY 
wo. * 
* 


NN 


plaintiff need miſſory note, brought an action againſt the indorſor for default of 
payment by the indorſor z and after a demurrer to the declaration, 
and judgment for tife plaintiff in the common pleas, | 


A writ of error was brought | in the court of king's bench. 
The error aſſigned was, that the plaintiff in his declaration did 


not alledge a de- 
mand ondrawer. 


. Stra. 


not ſet forth that the drawer had notice of the . nor any 


pl: 240 
Prad.Reg. Cr. demand or default alledged in the drawer. 
Sed non Mee it being the conſtant form and matter of 


388. 


evidence. 


The judgment was affirmed (a). 3 6 


(= The dame point was determined in 
the cafe of Ship v. Hook, Eaſter Term, 
10. Geo. 2. on the authority of this caſe, 
and on the reaſon of the thing; for the 
deſendant by his demurrer admits, that in 
confideration of the premiſes, wiz. the 


_ Gefendant's making the indorſable note, 


and the indorfing it to the plaintiff, the 
deſendant affumed to pay the money, ac- 
cording to the tenor of the note, Comy. 


Rep. 562.  Nerz t former edition.—. 


In the cafe of Bromley v. Farren alſo the 
fame point was determined, 1. Stra. 441. 


But in the caſe of Collins v. Butler, 


H. lar/y Term, 11. Geo. 2. Lx, Chief Fuſ- 
ee, held, that a demand upon the drawer 
is neceſſary before an indorſor can be 
charged, 2. Stra. 1087. And it 2ppears, 
that the Judges were for fome time of 


eee eee on this n 2. Burr. 


Caſe 27. 


A plea in Gifcti-" 
Lty of the plain- 
tiff cannot be 
picaded after a 
general impar- 


hance. 


$20. 
Dyer, 270. I. Vent 53h. Lach, by 3: Sid. 29. Lotw. 639: 
1. Nas Bay * = | 


672. But in the eaſe of Heykn v. Adam» 
ſon, Mich. Term, 32. Ces. 2. it wa 
determined, that in actions on inland l 
of exchange by an indorſee againſt in 
indorſor, the plaintiff muſt prove a demand 
of, or due diligence to get, the money 
from the 'drawee or acceptor, but need not 
prove any demand of the drawer; and 
that in aQions on zremifſory =dtes; By a 
indorſee againſt an indorſor, the plaintif 
muſt prove a demand of a due diligenceto 


Set the money from the maker of the note, 


2. Burr. Rep. 678. And in an action 
againſt the drawer or indorſor of a bil, 
it is neceſſary to ſtate a demand of pay- 
ment from the acceptor of the bill, or the 
maker of the note, and due notice of 
refuſal giver to the defendant, Ruſton s. 
ar omg Dougl. 636. 


| Colvin — 7 


Dar UPON BOND againſt the defendant, who after a qeitird 
mparlance pleaded the ſtatute of 1. Geo. 1. ft, 2. c. 73. ſ. 23 


and Ge in ee, of the perſon gg and therefore 
Ha remaneat ic. 


prayed gued guela prædi 


Ir was OBJECTED, upon a demurrer to this plea, that it ought 


a 


1 


S. C. x. Stra. not to be allowed after an imparlance, becauſe pleas in diſabulity are 
1. Mod, 14. 3. Lev. 208. 334 


| dilatory 


Os WE ROS. 


* 


— 
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Eaſter Term, B. Geo. 1. In B. R., | 
dilatory, and therefore ſhould be pleaded at firſt ; and to prove this, Cor gig 


the caſes in the margin were cited (u.). „ 8 "= 
To wren it was 28 that the reaſon of thoſe caſes does _ 

not come up to the preſent caſe, becauſe: thaſe were all pleas in 

abatement of the writ; and in ſuch caſe, if it be abated, the plaintiff 

/ability of having any writ 


z * . 


may have a new writ; but this is an 4iſ 


at all during his recuſency ; and therefore - - 1450 = 
A SECOND OBJECTION was, that this plea is ill (50, for that it N 

7988 far on e e, 
concluded prout patet de recorde 3 for the conviction of recuſancy * 


being at THE SESSIONS, which is à record of another court, it f tn. plaintiff, - 


| ſhould be immediately pleaded with a profert bie in.curid ſub pede that he was cone 


fgilli. Becauſe the plea is but dilatory, unleſs the record be in the vittcd of recu- 
fame court, for the defendant ſhall not have a day allowed him to fancy at he ff 
bring in the record (c). In anſwer to this qbjection it will be faid, fm: eco Tn A 
that the record of 2 conviction is certified into this court, and being — 
of record here need not be pleaded ſub pede fgilli. But the words preſeribes by 
of 1. Ges. 1. it. 2. c. 13. are, If the perſon to whom the oath 2. Ge. x. c. 3. 
« ſhall be ſo tendered ſhall neglect or refuſe to take the fame, the record mut 
« ſuch juſtices, &c. ſhall certify the refuſal thereof to the next 5. pom 4b 

« quarter ſeſſions of the county, &c. and the ſaid refuſal ſhall be 5 e 

t recorded amongſt THE ROLLS of that ſeſñions, and ſhall be from tified into the 
« thence certified by the clerk of the peace, &c. into the court of King's bench, 

« chancery or king's bench, &c. there to be recorded, &c. and eee. me 
« every ſuch perſon, &c. ſhall, from the time of his refuſal, be gatut * 


4 adjudged a popiſh recuſant convict; ſo that the record remains 


at the ſeſſions, and the refuſal only is certified here. Beſides, . C. . + 

this certificate being made by the clerk of the peace is tiaver- 8 8 

fable (4), for he is no more than a miniſterial officer, and therefore 3. Lev. 334. 

it is not a record to conclude the judgment of this court. And if Lor. 170. 

the facts contained in the certificate may be denied, it is but reaſon- ; 

able to plead the certificate ſub pede ſigillllIl. SA 
* To WHICH it was anſuered, that a record in the ſame court & [ 1 

where it is pleaded need not be ſhewn 5 pede figilli (e), which! ©4414 

admit to be neceſſary where the record remains in another court. | | 


The ſtatute 1. Geo. C. 13. creates the diſability from the refuſal of 


the caths, and not frem the time of the refuſal recorded. The 
ecord is only evidence of the refuſal, it does not create the dif- 
ability ; fo that the preſent caſe is very different from the caſes 
quoted; for there the record is the diſability, as the judgment iu 
the caſe of an outlawry, which is the record. If the certificate made 
by the clerk of the peace to this court of the refuſal which was 


(a) Co, Lit. 128. . Mod. 14. Co. Lit. 128.2. b. Lit. Ten. ſect 212. 


2. Lev. 89. 3 Lev. 343. 2 Vent. 76. Bro. Abr. tit. « Record” pl. 36. 3. Lev. 


135. Yelv. 112. Lutw. 110. Rep. 334. Com. Rep. 307. pl. 158. 
(5) The plea begins, . gued prediFur where a plea of a recufant convict waa 
< the defendant ad billam iffius querentis adjudgedill for this exception.” | 
&* r:fpordere nen deber.””—NoTz to former (4) Moor, 541. | 1. Leon. 205. 
S8 | 1 (e) Co. Lit. 128. b. 
(e) Lutw. 17, 18. 2, Lutw. 1100. r | 


T2 recorded 
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Corvix recorded at the ſeſſions, be traverſable fo that the fafts therein 
a Wa contained lie open to be examined, the conſequence will be, that 
dtthere is no need to plead the record ſub pay Agilli, ſince the certiſi. 
_ cate is no record, only an evidence. Pleading the record ſub peda 
Atgilli, when the record does not create the diſability, would vitiate 
the plea. When a defendant pleads © another action depending,“ 
he never pleads the record ſub pede figilli, becauſe other facts are 
negeſſary to be proved, as that the actions were brought for one 
and the lame cauſe. If the record make the diſability, yet it does 
not remain in the ſeſſions, but is tranſmitted into tais court as 
effeCtually as if it had beep removed by certiorari, ſince the act 

ſupplies a certisrari. It is true, the cler# of the peace in certifyin 
pes SIR this record is but a miniſterial officer; but it is not a nh les 
£ 1+ objection for the plaintiff to ſay ſo, becauſe he has an opportunity 
100 traverſe jt, and to try the fact; but here the plaintiff, by 
ROTH I demurring to this plea, has owned the fact, which otherwiſe ought 
to haye been proved by the record. In the caſe of Fitz- Harris v. 
| Boiun (a), the plaintiff was to prove an arreſt, and becauſe he did 
255 not produpe the writ, the defendant demurred upon the evidence; 
+ and it. was adjudged, that the writ ought to have been produced in 
evidence z but the demurrer confeſſed the arreſt, being a matter of 
fact, though to be proved by a matter of record, {EIN 


Bor THt1S WAS DENIED by the Counſel for the plaintiff, who 

argued, that, by the demurrer, the fact was not confeſſed; for the 
pPlwKhaintiff demurred, becauſe the defendant had not pleaded the fact, 
And nos to me fact pleaded, © Rs Jo 


Ruere, Whether THE THIRD OBJECTIAN Was, that the ſtatute 3. Fac, 1. c. 4, 

in a plea of | ecu- ives the ſeſſions power to make proclamation againſt recuſants to 

Jancy pleated in render themſelves, &c. which if they do not, and that the default is 
Geige, i 2 * ö 8 : 55% . 8 X C 

receffiiy ta aver Tecorded, that ſhall be taken for as ſufficient a conviction as a trial 

tat che default by verdict. Now the defendant has not pleaded, that any ſuch de- 

| as recerc<p at fault was recorded at the ſeſſions; therefore this being in a crimi- 

THE es. | caſe, wherein the. utmoſt certainty is required, this plea 

| cannot be good without purſuing all the circumitances required wh 

A 546 13 4% 55 

Tax ansWER was, that the ſtatute requires the conviction 

: ſhould be certified into THE EXCHEQUER with ſuch convenient 
certainty that the Court may award proceſs thereon ; 'and th 

defendant has pleaded, that it was certified there, which could not 

have been done unleſs the default had been recorded at the ſeſſions. 


gere, Whether ANOTHER OBJECTION was, that this plea was wrong concluded, 
"a plea of reculan- for it was, that the defendant eat inde fine die, when it ſhouk] be 
* 5 ideo loguela præd. remaneat fine die uon que ; for the diſability is no 
vine: & praying abſolute bar, but temporary only until conformity; as an outJawry 
quod io: ulla rema- pleaded in diſability of the perſon ought to conclude refpon- 
ther Jo 4 be god. — p. Liz. 128. Latw. 17, 38. 5. Mod. 145. Salk. 297. 3. Vent. 134 
x. Lev. 26. | | | 


(s) Lev. By. 


-— > 8 8 on 22 
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bar. The precedent in Raft. Ent. 319. b. is a plea of excommu- 
nication, and concludes, gued lequela remaneat giouſque. 1 + hs 
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deri debet; for if after ſuch plea the plaintiff obtain his charter of — 
pardon, or reverſe the outlawry, the defendant ſhall anſwer, for „ | 
then the plaintiff is reftored to the law ; for the diſability does _— COS 
abate the writ, it only diſables the plaintiff until a pardon or rever- 
ſal of the outlawry (a). It is the ſame in the caſe of an excommu- . 
nication, which does not abate the writ, but only diſables the plain- 
tiff from proceeding until he purchaſe letters of abſolution (). 
To wHICH it was anſwered, that the commencement and con- 
cluſion of the plea are both proper for a plea in abatement: though 
quouſque is omitted, yet the plea is good, for in many precedents . 


of the like nature there are the ſame omiffions ; © unde pot Judi. 


« cjum fi reſponderi debet, is the legal concluſion of a plea in diſ= _ 

ability of the perſon, and would be ſufficient without any further 

prayer (c). When a plea in abatement begins properly as ſuch, 

it will be good, though the defendant conclude it with praying an 

improper judgment; for the Court is to give a proper judgment fa). 

In the caſe of B % v. Croſs (e), an action of replevin was brought 

in the common pleas for taking a mare ; the defendant pleaded * 

firſt “ in another place, and concluded with a petit judicium et 

retorn. eque prefat. z” the plaintiff took iſſue on the taking © in 

&© another place; the defendant demurred, and concluded unde ut 

prius petit judicium, et quod narratia cafjetur ; and judgment in the 

common pleas for the plaintiff ;: and on a writ of error it was in- 

liſted, that there was a diſcontinuance, the plea being in bar, and the 

demyrrer in abatement ;- but the judgment was affirmed, the 

demurrer being in bar, for & unde ut prius petit jugrcrum®® was ſulh- 

cient, and the reſt which followed was rejected as * = * a 

and judgment final was given in the common pleas, the plea concſulds-k 4-;, 

ing in bar, though the matter-pleaded was. matter of abatement, 85 
ErRE, Juſtice. © uod narratio caſſetur is a conclufion in 


E 
THE FIFTH OBJECTION to this plea was, that the defendant did A plea in du. 
not ſet forth, that the plaintiff had not taken the oaths ſince the ability, for pot 
king's acceſſion to the crown; for if in fact he had taken them ng taken the 
ſince that time, then the ſtatute does not extend to him, therefore by SIS 
this matter ought to have been ſpecially ſet forth like a precedent 13. * | 
condition, by him who is to have the benefit of it, viz. that the ſhew, that he js 
plaintiff was a perſon on whom the act attaches. * For by the net within. tho 
ſtatute 1. Geo. x. c. 13. it is enacted, That all perſons whoſhall prove iS I 
take and ſubſcribe the oaths in the manner appointed by thatact, porn Th 
5 8 eee any penalties and incapacities, &c. incurred fromthe penalty 

any forme This be A who have be 
any former negleQ,” his may be compared Warte of a . _ 

| "en required. — 1. Vent. 148. 2. Sid. 303. 


(2) Co. Lit. 134. b. . 


(c) Co. Lit. 13. . (e) In the common uno! 5, in Hilz 
EE pardon, Z 


(=) Co. Lit. 128. b. 5. Co. 19. Lev. Ent. 11. Thompfon, 191. Brownl, 


* 


= 1 1 
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Corom | pardon, which muſt aver, that the defendant is a perſon n 
„ excepted in the act (a). A clauſe coming by way 1 de 
rekreuns. exception, 25 this does, is the ſame in wipe of pleading. 
Tur ANSWER was, that by the next clauſe in that ſtatute it 
„chat this does not extend to any perſon, other than ſuch 
who entitle themſelves to any offices or places of truſt, for thoſe 
only are indemnified from an incapacity incurred, and may bring 
any er if the der, taken the oaths firice the king's zecefſion 
to the crown. ides, the plaintiff ought to ſhew that he was 
- excepted by virtue of the proviſo, the defendant having ſworn Wnt 
de is * ed within the purview of the act. _ 


" And: in ole Tr, | in the jo year of Gwe ” ih 
THE nr granted a reſpondeas ment | 


0 * ran gb. Heek P. C. $9: 8. 


Caſe 28. : | ee I . Viv Kan elke. 


1 a perſon be PHE DEFENDANT was indifted at the af for forging Miko | 
coveted offor. and appeared there upon his recognizance to an 


wer the 
gery at the af- - mdichment. He pleaded not guilty, and, upon his trial, he was 


| pow ir convicted; but upon a motion in arreſt of judgment it "ou" * 


ed, but, by the aſide, 


nee G ge che TWIT 
ed ; nere, Whe- of the nene, who pleaded this coun? N DET th 
cher the court of the bill. 


bench 
will order the - The plaintif in chancery Sw SoHo of king*sbench, 


Judgment to be that TH ER RECORD might be made up with the arreſt of the 


. 15nd on ber judgment; for that, by a miſtake of the clerk of the aflife, that was 
not recorded, nor did there any notes thereof appear in his books, 


ele- Zr. but only that he was bound over b nizance to appear at the 


= S aſſiſes, and that he did Eg y appear and fayed his recognis 


Mod. % Tax Conn, ee this matter was FREY Fare by 1 records 
843.766. of the afliſes, wouttmake no rule for the record to 955 made up 


214 Ray. with the arreſt of judgment, becauſe a precedent of this nature 

Ea might be of dangerous conſequence z and therefore deſired that the 
TR 55 cauſe might be put into THE PAPERS ae ee We that 

e 4-2 . * be W n 5 
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Eaſter Term, 8. Geo. 1. In B. R. 


The King * Okey. Ca 29. 


RULE was granted to ſhew cauſe why an information ſhould An information 
not be filed againſt the defendant, who was a juſtice of the lies aganſt a juſ- 
peace, ſor ſending the proſecutor to the houſe of Correction without zan 


; want to the 
a ſufficient cauſe, | PR. correc- 


And now he ſhewed for cauſe, that the 8 was a ſervant 5 
to L. R. who complained to the defendant, that his * Haid ſervant mafter. | 


was ſaucy, and gave his horſes too much corn. : Andr. 272. 
Tux Cour held, this was not a ſufficient cauſe to ſend a man # [ 46 1 


to the houſe of correction. 


So leave was given by the Court to fle aa information inſt 
the julljes f ths pee 8 | _ 


« 
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The Eighth of George the Firſt, | 


#0 


33 The Court of Exchequer. 


Sir James Montague, Kut. Chief Baron, 
Sir Francis Page, Knut. 

Sir Bernard Hale, Kat. Barons. 
S . 8 ; 
Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 


- 


Lord Coningſby's Caſe. Caſe 30. 


Y RULE or COURT made on a Thurſzay in the ſaid Term, Ita rule to plead 
B it was ordered, that the defendant ſhould plead in four days in four days be 
after, and the plea came into the office on Tage after, made on Ig. 

and not before, which the attorney for the now plaintiffs refuſed. 


- | Ys OE. | the Tuelday fol- | 
Ir was INSISTED by their Counſel, at it .ought not to be „ 


received; for though by the courſe of the court the defendant has r £.,.3:s not 
four days excluſive to plead, yet ſuch cuſtom will not warrant five one of the four 
days excluſive, which was this caſe, becauſe Sunday ſhall be reck- days. - 
oned as one of the days, as well as it is one of the fourteen days (a), Imp. Pract. 308: 
where notice is eu of a trial; it is true, picas have been re- : 


ceived on the day, but never where the matter was con- 
teſted. - | *% 


THE COURT anſwered, that the pleas which are now put into 
the reſpective offices of the ſeveral courts were originally pleaded 
in court; and that the defendant may as well plead on tne firſt as on 

the ſecond day, or the fourth day; but that now by the courſe of 


) By 14. Geo. 2. c. 17 f. . No „ forty miles from the faid cities refpec- 
indictment, information, or cauſe © tively, unleſs notice of trial in writing 
« whatſoever, mall be tr: ed at wf pris, © has becn given at leaſt ten days betors 
cr at the fittings in Landon or Wifmin- ſuch intended trial. 

f, where the defendant gſides above e N 
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never reckoned one of thoſe days, becauſe neither courts nor o 


Trinity T erm, 3. Geo. 1. In the Exchequer, 


the Court, if the defendant do not plead within four days, the 
plaintiff may ſign judgment fox. want of aplea ; but theſe faur days 


muſt always be reckoned ſuch days wherein the defendants may 


plead, and when the offices are open; and therefore we-, 18 

ces 
are then open. And this is not like the caſe mentioned on the 
other fide, where Sunday is reckoned one of the fourteen days for 
giving notice of trial, becauſe a man may prepare for his journey, 
or come up to Lenden on that day (a), as well as on any other day 
of the week. | 8 


| And for this reaſon it was reſolved, that the plea ſhould be re- 
ceived (5). N | 


( Sud guere ; and fee Tatumaker v. ing, Sund ry: and Holidays ſhall be account. 
the Hundred of Edmonton, Stra. 406. ed as other days of the week. Norz 


Comy. Rep. 345. eee 


(„) Nor, This is contrary to the 86. unleſs Sunday be the firſt or laſt day, 
caſe of Aſbmolewv. Goodwin, 2. Salk. 624. 2. Salk. 624. Tidd's Pract. 251. lm 
* hk hates $0 rules for plead- pry Pract. 5h edit. 231, . . 
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TRINITY TERM, 


The Eighth of George the Firſt, _ 


_ ; 1 N - 
The King's Bench. 
1722. | 


Sir John Pratt, Kut. Chief Fuſtice. - . ng 
Sir Lyttleton Powys, Ant. IG: 4 
Sir Robert Eyre, Rut.  Fuſtires. 
Sir John Forteſcue Aland, Kur. | 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


ö , . — — p " | : = 6 ; , 


Mayhoe gf Archer. eue 31. 


C N a SPECIAL VERDICT the caſe was thus: Taz gun v found 4 perſon who 
that Richard Baxter rented a farm, for which he paid three rents a ſarm of 
hundred pounds a-year ; that he planted potatoes on part of the zool. a-year 3 


lands which he farmed ; that he bought great quantities of potatoes pron ag mg 


toutter and fell again for profit 3 3 and that for ſeveral years paſt he toes for oo 
had dealt with ſeveral perſons in potatoes at e- times Dd places, buys: of 
had employed warehouſes where he put in potatoes, had feryed Perſons potatoes 
_ ſeveral markets therewith, and had fo yes 3 thereof for ic | 
profit, and for his living, &c. Ken years to 
Upon this ſpecial verdi& there mw ried. 2 5 | 
Fixsr, Whether the jury have found enough to make Baxter ln 


z trader within any of the ſtatutes made againſt bankrupts. 8 


SecoxrDLyY, Whether a farmer who ſells potatoes, though he 1 7 Sure e 


buy ſeveral other great quantities a and get His living in the 
thereby, is within any of the faid ace. OY r 
| laws. | 
4 ©. x, Stun 513. Cro. Car. ones, Lev. Mod. 327. ; 
en Wan yet eee Ag twp. (A). 327. Id, Ray 287. 
a 55 As 


1471 . Trinity Term, 8. Geo. 1. In B. K. 


Maren As to THE FIRST POINT it was argued, that the jury had 
n found enough to make Baxter a trader within thę ſtatutes of 
Azcuzn bankruptcy; for though farmers or innkeepers, guatenus ſuch, are 
| not within thoſe ſtatutes, yet as traders they are; and here, though 
the jury have found that Baxter was a farmer, yet they likewiſe 
find, that he was a trader in potatoes, which he bought and fold ; 
and there is a cafe adjudged in this very point : If a farmer buy 
and fell butter and cheeſe, he fhall be accounted a trader (a), 
If ſuch a trader fail to pay his debts he is a bankrupt, and by 
this means he is a criminz ; and therefore the law ſhall be con- 
ſtrued againſt him very ſtrictly in favour of his creditors. If a 
man has ſeveral trades, whereof one 1s within, and another not 
within the ſtatutes; yet he ſhall be accounted a trader, fo as to 
| | make him a bankrupt ; and fo ſhall a lawyer dealing in coals, 
March, 35- And the dealing more in one commodity than in another does not 
Vent. 266. 429. alter the caſe ; for no man, except the trader himſelf, can tell in 
| — _ what commodity he moſtly deals; therefore that trading which is 
„* the moſt viſible means of his livelihood is to be regarded: Now 
in the principal caſe it is apparent, that by dealing in potatoes 
Baxter got credit, and probably of ſeveral perſons who did not 
"Is know that he rented a farm; but if he did not, yet there are ſuſſi. 
| .cient words in this verdict to make him a trader, it being found 


— 


that he ſold ſeveral great quantities of potatoes; &c. 


Vet. 1%. Scoop POINT. There are many great hop-merchants in 

Poph. 38- England who have hop-yards of their own, but yet ſhall be 

” _ 80. . accounted traders, ſo as to ſubject them to the ſtatutes of. bank- 

* . 438. ruptcy. This trade of dealing in potatoes, though he was likewiſe 

| : a farmer, may be compared to the caſe where, if the plaintiff libel 

=y | for tithes of faggot- wood, and the defendant ſuggeſt for a prohibi- | 
We | tion, that no tithes ought to be paid for oak-faggots, the plaintiff . 
wo | in his prayer for a conſultation may ſhew, that the defendant had 

fo forted the faggots that it was impoſſible for him to take the tithes 

of the one without the other (5). | | 


IT was ARGUED on the other fide, that this caſe, as found by 
this verdict, is not within the intention of any of the ſtatutes of 
bankruptcy,becauſe it is not found that. Baxter got his livelihoodby 
the buying and felling of potatoes; for if he bought ſome, and had 
> fome of the-growth of the lands which he rented, he is not a trader 

*F 48 ] within any * of thoſe ſtatutes ; for a farmer who bought and ſold 

| cattle was adjudged no trader fo as to make him a bankrupt; nor 

an innkeeper who lays in malt and corn; neither ſhall a farmer 
who deals in turneps be accounted a trader. 


Tux Courr being divided, no judgment was given. ] 


Two or THE JUDGEs ſeemed to be of opinion, that where 2 
man buys great quantities of woot or hops, though he has a fartn, 
and ſheepof his own, and ſeveral hop-gardens, he thall be accounted 


(a) Cro. Car 49. (5) Zuekhurſt v. Newnton, Cro. EXZ. 345. 
EE © Dn a trader 
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* (4) See Newton v. Trigg, 3 Mod. 573. Ex parte Harriſon, r. Brown C. R. 
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Trinity Term, 8: Geo. i. In B. R. 


i trader in thoſe commodities; and fo ſhall an inn-keeper, if he Mavzas 
turn corn- chandler. It is true, the jury have not found that Baxter 
got the chief part of his livelihood by buying and ſelling potatoes, 
but it is not the quantity which is material, if it is in proportion 
toother goods which he buys and ſells ; for if a man have an orchard, 
and buy feveral quantities of fruit of other people, though not ſo. 
many as he has in his own orchard, yet this ſhall make him a tra- 
der, and conſequently ſubject him to the ſtatutes of bankruptcy. 


Tu TWOOTHER JUDGES were of a contrary opinion, viz. that 
here was not enough found by this verdi& to make Baxter a bank- 
rupt; for a farmer is no trader within any of the acts before-men- 
tioned, guatenus a farmer; and though he uſe another trade, yet if 
that is not the principal means of his livelihood, he is not a trader 
within thoſe ſtatutes. It is true, if buying and ſelling in any trade 
be the chief means of his livelihood, then he is a trader within the 
acts of bankruptcy; but that is matter to be given in evidence, 
and found by the jury, which was not done in this caſe. Therefore 
they held, that this was an inſufficient verdict, becauſe the jury did 


ARLCB}IR. 


not find that Baxter by buying and ſelling potatoes got the chief 


part of his livelihood, or that it exceeded his farming trade, for all 
that the ſtatute requires is, that trading ſhould be the chief matter 8 
to make him a bankrupt (a). | | 9 


ArrRwARPDS, in Trinity Term, the Counſel for the plaintiff A ſpectal verdiet 
finding the Judges differed in opinion, moved for a venire facias de may beamended 
novo, or that the Court would give leave to mend this ſpecial ver- 2 e taken 
dict upon the affidavit of one of the witneſſes at the trial, that = rei Fo 


Baxter bought potatoes ſeveral years, to the value of five hundred the affidavit of 


pounds a- year. < one of the wit- 

| | : | | . neſſes depoſing 
Thereupon a rule was made for the other fide to * ſhew cauſe that the fact in 

why the verdict ſhould not be amended, | which "the a- 


; * mendment is 
The cauſe which they ſhewed was, that though this witneſs had required was 
ſworn the ſame thing at the trial, yet it was without precedent to Pored at the 
have a verdict (which is a record) to be amended by ſuch an afi- 2 
davit; for though it was the ſame which was given in evidence [ 49 71 


before, yet the jury did not believe it, or probably there might be | 
other evidence at the trial to diſprove it. „ I | 2 88 | 
But THE Cour was of opinion, that a ſpecial verdict might be me * 


amended by notes taken by the clerk at the trial, or on proof of the Cro. Elz. 112. 


certainty of what was then given in evidence; and the ſame was 150. 


ruled accordingly upon payment of coſts. | egg 338. 
In Michaelmas Term, in the ninth year of George the Firſt, after — . 


the amendment, THE CouRT held him à trader, ſaying, there was 1. W. H. 33. 


Dougl. 746. 


329. Saunderſon v. Rowles, 4. Burr. 173. Watkins v. Cadell, Cook's B. L. 
2067. Buſcall v. Hogg, 3. Wilf. 146. 49. Parker v. Welk, 1. Brown C. R. 
Patman v. Vaughan, 1. Term Rep. 572. 494. 1. Term Rep. 34. Cooke's Bank. 
Bartholomew +, Shergood, 1 Term Rep. Law, 3d edit. 46 to 8 5. 
: | now 


Trinity Term, 8. Geo. 1. In B. R. 


res dos nodifficulty ; and gave judgment for tlie plaintiff, withou 
x argument. 


i _ 
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Ancurs. 

Nora, This caſe was between ner of the 3 | 
for the ſtatute 21. Fac. c. 19. gives no precedency between the 
creditors of a bankrupt, though the debts are due to ſome upon 
recognizantes or judgments, or other ſpeeialties, and to others 

upon ſimple contracts ; for it is enacted by that ſtatute, © that in 
« che diſtribution of the bankrupt's fk no more reſpect ſhall be 
« had to the debts upon judgments and ſpecialries, &c. than tg 
« cther debts.” 


*[ $61 
Caſe 32. „The nt againſt The Inhabitants of St. Peter ii 
Eaft, in the City of Oxford. 


A fereant who To jusrieks removed Mary Norris from the pariſh of 
& hired for a St. Peter in the Eaſt, in the city of Oxford, to the ae 


— Fawley, in the county of Oxford. 


_ extraparcctial This order was diſcharged by the ſeons, upon appeal, it « 
e een a Ay Ni as it is wary in the 5 of ſeſnons, that the ſaid 
Norris was hired at Chrift-Church, in Oxford, an extra- 
pv enyreey cer, place, on the fixteenth of May 1717, for one year, to 
| for mare than Ars. Cooke, who then lived, and ever ſince hath lived, with her 
7 _ 2 ſon-in-law, Door Clavering, canon of Chrifl-Church College 
23 pa. aforeſaid as a — or boarder 3 and continued in her ſervice 
nimh. In an or- there until the month in the ſame year; when Ars. 
8 Cooke went, upon a viſit, to her ſor *s; dr. Freeman 4 in the pariſn 
is ſufficient to of Fatuley aforeſaid, where ſhe continued three months upon the 
By, puta de ſaid vilit ; that her ſaid ſervant Mary Norris was with her at the 
TILT lo a the faid M. Freeman's, and continued there in her ſerviceall the three 
pariſh, months ; at the _ of which themiſtreſs returned again to Chriſ- 
s Churchabore we 833 year's ſervice expired, * po 

rv miſtreſs whole year, in purſuance of t 

IC. Foley, 272. hiring (a); that afterwards, ſhe + ni. oor, and likely to become 
S. C. Seu. & chargeable, went into the pariſh of St. Peter's, Oxferd ; and from 
Rem. 105. PL thence ſhe was removed, by the order of two Julticer, to the pariſh 

©; Burr. of Fawley, as having gained a lawful ſettlement there (as they | 

212. appended) of by the three months ſervice. Upon appeal, the | 

he thons diſcharged that order, being of opinion that ſhe gained a 

ſettlement in Chri- Church, that being the place where the 

ſervice determined. Both which orders 1 removed into the 

court of king's bench by certiorari, 


Ir was INnSISTED, that the ſe on. order might be quaſhed, a 
the order of the $709 juftices confirmed. | 
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( This ſtate of the caſe is taken from Wee k Gen the original record 
"the Repcerts of Sir Pts Burrow, who 1. Burr. Rep. 312. \ 
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| Trinity Term, 3. Geo. 1. In B. R. 


There were three queſtions : 


FinsT, Whether a hiring in an extraparech:al place will gaina 


Taz Kine 
againft 


THE 


ſettlement ?. If it do, then the hiring ia Chri/t-Church and the ſer- jquanrranes 
vice for three months in Fawlcy-Court gain a ſettlement in Faw- or ST. Pr 


ley. A ſervice in any pariſh for forty days in purſuance of a good 
hiring for a year, creates a ſetilement. The ſtatutes 3. & g. Will. 
& Mary, c. 11. and 8. & g. Will. 3. c. 30. which require a ſervice 
for a year, uſe the words & in any town or pariſn; fo that a 
perſon hired in any extraparochial place, which is neither a town 
or pariſh, is not within the words of the ſtatutes, for it is not to be 
preſumed that thoſe words would have be-n uſed, unleſs they were 


to bear ſome ſignification, and be of ſome effect, in the conſtruction 


iN TRI EAST, 
IN Taz CI rr 


' OF OXFORD. 


of the ſtatute : the intent of the ſtatute in uſing thoſe words, and 
thereby excluding hirings in extraparochial places might be, that 


if a perſon who is inſufficient live as ſervant in any pariſh or town, 
he may be removed, and thereby the pariſh will prevent the ſer- 
yant's gaining any ſettlement ; if a contrary conſtruction is made, 
a ſervant hired in (a) Ireland or Scotland coming over, here and 
dwelling with his maſter will gain a ſettlement. ; 


SECONDLY, Whether the miſtreſs's going on a vilit into Faule 
is ſuch an inhabitancy as will gain a ſettlement for the ſervant, ſhe 
ſerving there forty days? Without doubt it would never intitle 
the miſtreſs to any ſettlement, for the words of the ſtatute 13. & 


14. Car. 2. c. 12. are “coming to ſettle;“ and if the law beſo as 


to the miſtreſs, the reaſon equally holds as to the ſervant, The 


compared to this. | | 

Talmblr, Whether the ſpecial order be ſufficient? not 
ſhewing that Mary Norris was in the pariſh of St. Peter's by 
intruſion ; which it was' inſiſted was neceſlary to give the two 


| juſtices a juriſdiction of removing her. 


HawKiNs, Serjeant, ? contra. 55 

Fixsr, This hiring is a good hiring within the ſtatute 3. & 4. 
Will. & Mary, c. 11. and 8. & q. ll, 3. c. 30. It is within the 
letter and words of them, for Chriſ-Churcb is ſaid to be in Oxford; 


caſe of mulier puiſne coming to dine, &c. with ba/tard eigne was Co. Lit. +44. b. 


ſo that Oxford muſt be taken to be a town, and Chrit-Church 


a ſchool in Oxford ; ſo that the hiring is in a town. But if Chrift> 
Church be taken for an extraparochial place, yet it is within the 
intent and meaning of the aQs ; for the terms © town or pariſh” 


| are only put for example (5), and not to exclude any other place 


wherein a ſervant may be hired. Beſides, theſe acts relating to 
the ſettlement of the poor have always received an equitable inter- 


pretation. If a ſervant hired in one pariſh, and having ſerved 


there half-a-year remove with his maſter into another pariſh, and 
ſerve there the reſt of the year, he will be ſettled in the ſecond 


(a) ExxE, Fuſice, held, that if a man was ſufficient to gain a ſettlement; Foley, 
was hired in Ireland for a year, and after 274- 225 
tame within the year, and lived in Exglar d (5) Foley, 273. 
the laſt forty days with his maſter, char „ 
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Trinity Term, 8. Geo. 1. In B. R. 


Taz Kixs pariſh, and yet he was never hired in ſuch ſecond pariſh, which 
againſt ſcems to be required by the expreſs words of the act; and the reaſon 
THz r of ſuch conſtruction is, becauſe the original contract obliges the 

or ST. Prix ſervant to go wherever his maſter commands him; and he is in 
1x TAE East, law hired into whatever pariſh he goes: ſo the words of 3. & 4. 
in IAI City ill. & Mary, c. II. are, any unmarried perſon having no child 


or OxFond. or children being hired for a year ;“ yet a widower having a 


Ferteſc. Rep. child married is within the intent of the ſtatute, though not within 
309. the words (a). The fame expoſition has been made in the certi- 
O of Set. and ficate act, 9. & 10. Will. z. c. 11. which has expreſs negative 


3 * words, © That ſuch perſon ſhall by no act whatever, unleſs he 


Stra. 163. « take a tenement of ten pounds per annum, or execute ſome 


Caf of Set. and «© parochial office, gain a ſettlement :”* yet a certificate perſon 


3 pb 121. having a copyhold deſcended to her gained a ſettlement (5). 
430. 
: As to THE SECOND QUESTION : A ſervant going into a pariſh 


with his miſtreſs will gain a ſettlement, though the miſtreſs is only 
@ lodger or a viſitor, for the ſervant's ſettlement is independent of 
the miſtre(s's, and not derivative from it, for the meritorious act 
which gains the ſettlement is the ſervice, and that is performed by 
the ſervant. How far a vi/tor may gain a ſettlement for herſelf is 
not material in the preſent caſe; though ſuch perſon may ſeem to 
be included in ſtatute 13. & 14. Car. 2. c. 12. under the word 
« ſojourner;” and by the old law & a vifitor”” was eſteemed 

ce“ an inhabitant,” and obliged, as ſuch, to find ſecurities to the 
decennage (c). But in determining a ſervant's ſettlement, there 
is no n-cefſity to enquire into the ſettlement of the maſter ; fer 
a ſervant living with a certificate perſon was ſettled, before 
12 Anne, ſt. 1. c. 18. though the certificate perſon gained no ſet- 
tlement. | | 


As to THE THIRD QUESTION : In the original order it is faid, 
that the poor perſon intruded into the parith ; it was lately adjudged, 
that an order of removal does neceſſarily imply, that the poor perſon 
was in the pariſh. « Endeavouring to ſettle” is not ſufficient, 
without ſaying, coming to ſettle ;?? becauſe the one may be done 
without the other. | 


Tu Covnir held, that where a ſervant continues in the ſervic: 
of a vijitor he gains a ſettlement (4); for he cannot be removed, 
unleſs the parnh ſhew that he was brought or came thither on 
purpoſe that he might have a ſettlement; for the ſtatute docs 
indefinitely, and without any exception, appoint, that where the 
ſervice is for forty days it ſhall gain a ſettlement ; therefore it ſhall 
have a favourable conftruction in behalf of the poor. So if a wo- 

man be delivered of a baſtard- child in ſuch a pariſh, the birth gains 
as ſettlement, but not it ſhe be ſeat thither on purpoſe for that 
end, or if her ſettlement: be conteſted before ſhe is delivered. 


(a). See 2. Conſt's P. L. 317. (ad) See Alton v. Elvetham, Burr. S. C. 

(5) See 2 vel of Mr. Conſt's editien 418. Rex v. Eaſt Ilſley, Burr. S. C. 72% 
of Boit's Poor Laws, 681 to 697. Rex v. Path Eaiton, Burr. S. C. 744 

(c) Fort. 221. Foley, 274. and Burn's 
Obſervaticrs on the Poor Laws, 107. 


Though 


r . r . A ES 


»y ws, 57A we 9 we 


Cod 


0 


— 1 6 


einn ere Ll eo amo +, 


S 


„ e c . ©o ww cw 


Trinity Term, 8. Geo. 1. In B. R. 511 


* Though the miſtreſs in this caſe was @ viſſtor, and no lodger, that Tus Kin 
does not alter the caſe, becauſe the ſervice was intirely independent gn 

of her. And as to the objection, that the ſtatute requires that the 3 . 
hiring ſhould be in a town or pariſh, and that this ſervant was ,, Sr. Prrza 


kired neither in the one or the other, but in an extraparochial place, ix 14 Ear, 


| this is of no weight, for a ſervant may be ſaid to be hired in every i 1 CiTr 


pariſh where he ſerves, as well as a man who ſteals cattle in one 7 ron. 
county, and drives them into another county, may be ſaid to ſteal Fol. 273. 
them in either county. | Stra. 52 5. 


The original order was confirmed, and the order of ſeſſions | 


quaſhed (a). | 


(a) The Court ſaid, that they could not be gained on account cf its being extra- 


take the ſettlement gained at Faule, by 
a reſidence of forty days there, to be 
ſuperſeded by her ſubſequent return to 
Chrif-Church, becauſe it was not ſtated that 
her laſt reſidence there was for forty days, 
S. C. Stra. 525. It appears by the caſe 
ſtated, that the pauper had reſided with her 
miſtreſs forty days in Chrift-Church previous 
to her viſit to Fawol:y-Court, S. C. 1. Burr. 
312. But where the laſt forty days are 
ſerved in a place where no ſettlement can 


parochial, the ſettlement is in the place 
where the preceding forty days were ſerved, 
Rex v. Holborn, 2. Bott P. L. 483. 


And it is now ſettled, that if a ſervant or 


apprentice ſerve or inhabit forty days in 
one pariſh, and forty days in another 
pariſh, he gains a ſettlement in that pariſh 
in which he lodges the laſt day of the 
ſerv.tude, Rex v. Brighthelmſtone, 
5. Term Rep. 188. Rex v. Under- 
milbeck, 5. Term Rep. 387. 


Winnington againſt Briſcoe. 


HE PLAINTIFF bought a thouſand pounds South-Sea flock of it a perſon buy 
the defendant, on the tenth day of Aug 1720, for which he, ſo much ſtock, 

the plaintiff, agreed to pay eleven thouſand two hundred and fifty and Pan a certain 
pounds, and had paid three thouſand pounds, part of the money ; „ ig 
and the defendant promiſed to give him, the plaintiff, receipts for fore the recipes 
the ſaid thouſand pounds ſtock, as ſoon as the books of the Com ; are iſſued an act 


pany were open. But before they were opened an act of parliament of parliament 


vas made, prohibiting any more receipts to be given out, &c. uPpreſſes the 


whereupon the plaintiff brought his action againſt the defendant — = 


for the three thouſand pounds he had paid to the defendant as fo recover his ad- 
much money had and received to his, the plaintiffs, uſe. wance-moncyback . 


0 : ; 3 . again, in an ac- 
The queſtion was, Whether the failure to deliver the receifts tion for money 


ſhould ſubject the defendant to this action, or whether the defend- had and received 


ant himſelf might not have an action againſt the now plaintiff for to his uſe. 


the remaining eight thouſand two hundred and fifty pounds. Palm. 364. 


SO . £ h 1. Salk. 27. 
Tas CourT was of opinion, that the receipts being no part of 2. 2 


the conſideration, but only an evidence of the agreement between 1. Term Rep. 
the parties, which agreement being impoſlible to be performed by 281. 732. 


an act of parliament intervening, ſhall prejudice neither party; „ *. 


and the ſubſcription itſelf, which the defendant is ſtill ready to 4 Term Rep. 


give, is but an evidence likewiſe of the agreement; but the credit 325. 127. 
he has is the ſubſtance, | Elp.naff. 3. 
: „ S 
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[523 . Trinity Term, 8. Geo. 1. In B. R. 
Caſe 34 Mlaſon again/ Bulhel. 


If a trader be THE PLAINTIFF brought an action againſt Aaron Bu/bel, late 


| fucdby the addi. of Honiton, c. yeoman.” | 


— 0. gu. The defendant pleaded in abatement, that he was © a horner,” 
not plead in a- ABSQUE HOC that he was 2 yeoman. | 
batement that he Upon a demurrer to this plea it was argued, that & yeoman” is 
is „lerne. good addition within the ſtatute * 1. Hen. 5. c. 5. by which it i 
S. C. cited 2.Ld. enacted, . That in original writs where an cæigent ſhall be awarded, 
Ray. 1541. tc the addition of the defendant's condition and dwelling ſhall be 
8 en $55: @ inſerted. Now here there was the addition of „ yeoman,” 
N Dig. which the defendant muſt be if he is not « a gentleman,” and 
„ Abatement” * a'horner” may be a yeoman, i. e. an ordinary or common 
(F. 36.) — and if ſo, then the plaintiff has election to name the 
- = nt, either by his degree or condition, or by his myſtery or 
trade ; and this being a plea in abatement, the defendant ought to 
have given che plaintiff a better writ, and that directly in the fame 
ſpecies of addition, and oppoſite to the addition of © yeoman,” 


which he ſhould have pleaded. 


Tu Cour was of opinion, that the defendant ought to haye 
given the plaintiff a better writ in the ſame ſpecies of addition (a) 
otherwiſe he would take away the plaintiff's election of addition 
of his degree or myſtery, for & a horner” and © a yeoman” are 
not inconſiſtent. | | 
Therefore the plea was adjudged ill, and the defendant ruled to 
anſwer over (5). | I 
5 (a) This was ſaid by Ex n, Juſtice; 556. determined on the authority of this 
but Pratt, Cli:f Fxfice, doubted, he- cafe. Same point Smith v. Maſon, 2 14. 
| ther it was neccifury to be of the ſame Ray. 1541. 2. Stra. 816.—See ab 
ſpecies —NoT t to former edition. Warner v. Irby, 2. Ld. Ray. 1178. 
(5) See Horſepoote v. Harriſon, 1. Stra | ; 


Cut 35. » Phillybrown againft Reyland. 
An 28m tis A N ACTION ON THE CASE was brought by the plaintiff 25: 
againſt a n A pariſhioner of the parith of C. againſt the defendant, being 
clerk for keeping the clerk of the veſtry there, for ſhutting the veſtry door, and keep- 
_ 1oner out ing the plaintiff out of the room, fo that he could not come into 
8. C. poſt. 351. Vote, &c. 8 | a 
Lc And ona demurrer to the declaration, | 
624. Ir was INSISTED for the defendant, that an action would not 
8. C. 2. Ld.Ray. lie in this caſe ; for if it ſhould, then every pariſhioner who wa 
2 - 660. kept out might have the like action; therefore to avoid multipli- 
. 93% City of ſuits (a), this will not lie againſt the defendant, unleſs be 
; had ſet forth ſome particular damage done to him. 
Adjournatur (6). AE Te 


(a) 5. Co. 72. 1. Salk. 12. v5. was given for the defendant. on an infor- 

(6) The Court were of opinion, that mality in the declaration. —See S. C. pct 

the action was rmaintainable, S. C. Stra. 351. S. C Ld. Ray. 1388. ; 
624. 8. C. pot. 353. ; but judgment | 
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tion 1s made for rent arrear on a leaſe, it muſt be ſpecially ſhewed, 
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*[ 83 


Sheers againſt Lammas. Caſe 36. 


Nin The defendant avowed, that T. S. being ſeiſed Quere, Whether 
in fee of the place WHERE, &c. made a (a) leaſe thereof to an avowry un- 
the plaintiff, habendum for nineteen years from * Michaelmas, &c. der a leaſe for 
rendering rent, &c. and afterwards deviſcd the lands to the defend- ommencement 
ant and his heirs, and died. Then he ſets forth; that the plaintiff n the 2Mi- 
in replevin virtute dimiſſionis prædict. (b) intravit (but did not ſay chadmas preced- 
on what day) et fuit inde poſſeſſionatus, and that ſo much rent was ing, and that 


l het * . WP * the intiff, 
due on ſuch a day, and being in arrear he diſtrained, &c. and fo ,; — 5 


juſtified the taking; and there was a demurrer to this avowry. 4 Jemip afere- 


IT WAS OBJECTED, that the entry was laid too general, for it . 22 


ought to be, virtute cujus quidem dimiſſionis“ the plaintiff in . Feit of Se Mz. 
replevin & intrauit“ on ſuch a day, « et fuit inde paſſeſſionatus; cha atore- 
becauſe unleſs the particular day of his entry be ſet forth, he might *ſaid,” be good. 
enter before the leaſe commenced, and then he could be no termor, : 
but a diſſeiſor; and in ſuch caſe the avowry ought to have been for 

a treſpaſs, and not for rent; for wherever an action of debt is 


brought for rent reſerved on a leaſe for years, or where a juſtifica- 


that the perſon from whom the rent is due entered on the day the 


leaſe commenced, | 


But oN THE OTHER SIDE it was inſiſted, that the allegation in 
this avowry is ſufficient to ſhew, that the entry was before the 
diſtreſs taken. | EEE Of : : 

Tut Cour. It is true, there is no particular day ſet forth in 55 
this avowry when the plaintiff entered; but yet theſe words, 

% virt»te cujus guidem dimiſſionis intravit et fuit inde peſſeſſionatus, 

muſt be intended of a legal entry by virtue of the demiſe ; but 

admitting that he had actually entered before the commencement 

of the term, yet theſe words, & et fuit inde poſſeſſionatus,” ſhall be 

taken to continue the poſſeſſion afterwards. y Lord Cate, in 

his Commentary on Littleton, has a parallel caſe, v:z. * If tenant for 

« life in remainder diffeiſe the tenant in poſfetion, he bath gained a 
« fee by ſuch diſſeiſin; but by the death of the diſſeiſee, that 

« wrongful fee is turned into a rightful eſtate for life by operation 
&« of law.” So in the principal caſe, the continuance of the poſſeſ- 

ſion by the plaintiff ſhall be intended by virtue of the leaſe, by 

which he might defend himſelf in an action of treſpaſs or ezectment 

brought by the leſſor, 


(a) It was made ſubſequent to the | ſtanding, paſs ; and the Court held the lat - 
demiſe, and the main point upon the firſt ter.—NoTE to former ed an. 


argument aroſe upon its being ſo, wiz. (The leaſe was fer forth to commence 


whether it was a total revocation of the from Micbaclmos, ind the entry to be 
deviſe during the leaſe, fo as nothing ad feftum Sartti Michaelis wirtute dimijſ.onis 


ſhould paſs ; or only a revocation guoad irtravit ; ſo that it :ppeared to be a diſ- 


the term as to the poſſeſſion only, ſo that ſeiſin. Nor E 79 former addition. 
che reverſion and rent ſhould, notwith- * 
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Trinity Term, 8. Geo. 1. In B. R. 


Suzzzs But Tax Cour being not clear in opinion, no judgment N 


Lannas.” given (a). | | 
But the following, being a parallel caſe, was adjudged in 


. Michaelmas Term following, 


(a) See Pope v. Skinner, Hob, 72. „. Taylor, Cro. Jac. 684. Evans e. 
Niſhart v. Caſſon, Hob. 128. Rutter Cocker, 3. Mod. 198. | 
ov, Milt, Cro. Jac. 662. Brookſbank 


— 


Caſe 37. Macdonel again Weldon. 
| 8 | Hilary Term, 9. Geo. 1. Roll 273. 
An aAyowry AN ACTION OF REPLEVIN was brought in the court of common 
for rent, * | pleas. ; „ f N 
aſe da N 
2 5 The defendant avowed, for that 7. S. being ſeiſed of the place 


June, HABEN= 5 f l 
Dux from the WHERE, &c. in fee, demiſed the ſame to the plaintiff for the term 


aid 24 Jute, of one year, and from thence from quarter to quarter, quamaiu 


be a de er ambabus partibus placuerit, each party giving a quarter's warning, 
to commence from the feaſt of St. John Bapti/t, &c. rendering 


en the ſaid 24 : 8 1 
June, is good; rent; that F. N. was ſeiſed in fee, and on the thirtieth day of 


for although the September 1717 demiſed to the avowant; who, on the twenty-firſt 
word . from” day of April 1718, demiſed to the plaintiff a ſhop, &c. parcel of 


* 


. ae and the premiſes; and that the plaintiff uvirtute dimiſſiunis predict. in- 
could pct legally *7avit et uit inde poſſeſſconatus in et @ predifs feſto Sancti Fohan- 


enter en the day 7745, &c, ; and that the rent being in arrear at ſuch a time, he, 


Kateci, ard ſo he the defendant, diſtrained ; and ſo juttified the taking. 
was a dif ier, 


and not a Ia, The plaintiff in his bar to the avowry pleaded, that A. B. 
yet. a tortious was ſeiſed in fee, AB:QUE Hoc gued prædictus T. S. fuit Poifetus, 


entry does not g. 
d. ſcharge the 7+ I 
contract for the The avowant tendered an iſſue upon that traverſe, 


payment of the 3 
rent. Tae plaintiff demurred. | | 
* x. Stra. Judgment was given in the court of common pleas for the 


Ep. P.. 357: A wRIT Or ERROR was brought on this judgment in the court 
Fo of king's bench. SOT PRES : 

IT was ARGUED, that where a leaſe is made to commence from 

a day to come, the day itſelf is always exclufive (a); and if the 

leſſee enter before the commencement of the leaſe, he is 4 digſeiſar, 

and no leſſee, fo no rent dus on this demiſe. Neither can his con- 

tinuing in poſſeſſion after the commencement of the leaſe tranſpoſe 

it to be an eſtate for years, and purge the diſſeiſin, becauſe the firſt 

entry was by wrong; like an ejectment, where, if it appear that 

the entry waSbefore the commencement of the leaſe, the defendant 

can never be poſſeſſed by virtue of that leaſe; and in this caſe the 


(a) Ste Powell an Powers, p. 435 to 526. where all the cafes on this ſubjeRt ar 


\ ayowant 


r a. 


Trinity Term, 8. Geo. 1. In B. R. 


avowant ſhews, that the leſſoe is a diſſeiſor, and the contract between Macon 
him and the leffor is not ſufficient to maintain an action at law; ah 
this is not laid as a demiſe at will. | by 


EvRE, Juſlice,ſaid,® virtute cujus dimiſſionis intravit” is proper 
and ſufficient, without ſhewing the particular day of entry; and 
if ſo, the entry being ſubſequent to the commencement of che term, 
will veſt in the leflee the poſſeſſion from the time of the commence- 
ment. : | 

ON THE OTHER SIDE it was admitted, that the caſes cited in the 

(a) margin are law ; but there is a difference where the lefſee en- 
ters with the conſent of the leſſor before the commencement of the 
leaſe, and where he enters without ſuch conſent ; for in the laſt caſe, 
the leſſee is a difleifor by the wrong done to the leſſor; but where 
the leſſee enters with the conſent of the leſſor, there no wrong is 
done. It is true, he cannot demand any rent due before the com- 
mencement of the term; but yet by his continuing in poſſeſſion, 
by the conſent of the leſſor, who has the right, the leſſor 
may have an action for the rent arrear. The entry does not 
appear to be before the term commenced. There is no time to the 
intravit; for in et a ae feſls can refer only to the words 
habuit poſſeſſionem. Beſides, it is averred that he entered virtute 


dimiſlanis. Every quarter amounts to 2 new demiſe, it being a 
leaſe certain for a year, and thena due leaſe at will ; and the avowry 
isnot for rent during the year, but for a ere ſubſequent to the ex- 


piration thereof. This diſpute is only between the leſſor and leſ- 
ſee ; ſo that the contract ought to be aſſiſted as far as poſſible. 


Tu Cour held there was a difference between an ejectment, 
wherein the plaintiff is to recover his term, and an avewry for 
rent; for in the one caſe the plaintiff muſt truly make out his title, 
but ſo much ſtrictneſs is not required in the other. Beſides, no 
act of the leſiee ſhall hurt or impeach the con: ract between him 
and the leſſor, nor ſhall the leſſee's * entry before the commence- 
ment of the leaſe diſcharge the rent (5) ; but he ſhall fill be liable 


to an action of debt for the rent arrear. 


2 


FoRTESCUE, Juſtice. As to the point of law, T am of opinion, 
that the avowry is ſufficient. Every diſſeiſin is a treſpaſs, but 
every treſpaſs is not adiſſeiſin. A diſſeiſin is when ons enters in- 
tending to uſurp the poſſeſſion, and to ouſt another of the free- 
hold: therefore querend. eſi d judice quo animo he entered. And 
it is at the election of him to whom the wrong is done if he will 
allow it to be a difſeifin, as appears by the caſe of Blundell v. 
Baugh (c), which is a very good call - To make an en 
a diſſeiſin there muſt be an outer of the freehold ; either, firſt, by 
taking the profits; or, ſecondly, by claiming the inheritance. In 


(a) Dyer, $9. 109. 2. Roll. Abr. 420. (en Cro. Car. 302.—See alſo Doe on 
Cro. Eliz. 766. 1. Sid. 8. the Demiſe of Atkins v. Horde, 1. Burr. 

(5) Cro. Ekz. 905. 1. Roll. Abr. 605. 60. Cowp. 68. 

| 1 this 
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Trinity Term, 8. Geo. 1. In B. R. 
Macvpoxzr this cafe the entry of the leſſee ſhall be intended only to claim his 
gan intereſſe termini; but if he had claimed the inheritance, it can be 


Wrrros. no diſſeiſin iavitis purtibus. Here appears no intention of either 
y to make it a diſſerfin, and conſequently it is none, An 


fFjectiane firme differs, tor there a title muſt be ſhewn, and a title 


to that term of which he is ejected, and which he is to recover. 
And beſides, no continuance in poſſeſſion is there alledged. It 
will be a hard conſtruction to defeat the contract becauſe the leſſee 
Cro. Jac. 684. entered a day too ſoon. And in this caſe, the leſſee did not only 
Oro. Car. 392. enter before the day, but continued in poſſeſſion after the day the 
wok fo. leaſe commenced 3 and that by the conſent of the leſſor himſelf; 
Salk. 245. ſo it thall be in his election to ur the leſſee for a diſſeiſor by his 
fortious entry; but by no means to be a diſſeiſor when he conti- 

nued in poſſeſſion by the conſent of the leſſor. 


So this avowry was held good; and the Judgment » was affirmed by 
Tux WHOLE Cour. 


Caſe 38. The King againſt Bowen Hart, the Mayor, and Bur · 
3 geſſes of Malmſbury. 


Saturday, 5 May 1722. 


If a burgefs, on AXCION was made for leave to file Ax INFORMATION 
his emiſſion, againſt the defendants, upon an affidavit of the town-clerk of 
take the oaths of Malmſbury, fer that one Gawen Hart, of the ſaid borough of 


and 
Pecan bur Malmſbury; was admitted to be a capital burgeſs thereof in the year 


vnintentiohally, 1714, and had not taken the oaths of abjuration and Juproner 
_ ga WREN he was admitted, 

aut 
town-clerk, o- A rule was made for the defendants to ſhew cauſe why an infor. 
mit to take the 
1 re mation in the nature of a gu warrants ſhould not be filed. 
quired ty law, 


2 tendered to him at the time he I. admitted a capital burgeſs; and 


not grant an in- alſo that he took the oaths o abjuration and ſupremacy ſome * 
_ fermajicn 


quo ſhort ti Je afterwards, at a quarter-ſeflions held in Wiliſire; and 
warrento againſt hę himſelf made affidayit, that he believed he had taken all the oaths 
the burst, cp requiſite for him to take at the time of the election. 


the application 
5 33 town- IT waAs URGED jr the e ehe that it plainly appears that 
* he had not negleRec to take t ths out of fl diſaffection to the 


Government, but merely | becauſe they were not tendered to him 


by THE TOWN-CLERK at the time when he was choſen capital 


rſon to tender 
lty i in not 


burgeſs, he, the town- clerk, being the proper 
the Tel, and who ſhall de intended to know the 


taking them. And e in rigour of law, his not taking the 
oaths made his election voi obe ſinge it was merely through the 


neglect of the town-clerk, 


* now acquicſced without 


„ wa £A ack na e 


And now the defendants produced ſeveral affidavits, by which i it 
the Court, after { appeared, that the faid Hart did take all the oaths which were 


any 


- a e e OA _ _ QJA©« os 


„ „ pw IAG ww yLqH.2G0? _-- mw. A CD, www, was „ 


Trinity Term, | 8. Geo. 1. In B.R. 


cution ſeems to be carried on at the inſtance of a great perſon, who 
offered Hart's wife.a thouſand guineas the night before the day of 


candidate to be choſen a repreſentative for the ſaid borough, which 


town-clerk was put on to proſecute the huſband, 


cerning the miſbehaviour of the town- clerk, but whether this Hart 
was duly choſen a capital burgeſs; and it ſeems very plain, that he 
was not, becauſe the ſtatute requires that he ſhould take the ſaid 
oaths, otherwiſe his election is void; and if fo, it cannot now be made 
good. Neither Will * oy of time, or any pretended ignorance of 
the ſtatute enable a perſon to officiate contrary to the expreſs words 
of the act itſelf ; for if he is an uſurper, the long continuance in 
his office will not ſheiter him from an information, becauſe it is 
poſitively required by the ſtatute, that he ſhall take tue oaths 
before he is admitted tothe office, 5 5 


PRAT T, Chief Juſtice. If he did not take the oaths at the time 


burgeſs, and the length of time wherein he continued to be fo will 
not obſtruct the filing an information againſt him, but then after 
ſo long a time there ought to be a clear proof of his wilful refuſal or 
voluntary neglect to take thę oaths ; but certainly an information 


himſelf, becauſe it was his fault that this Hart did not take the 


which he had not done for ſo many years together; therefore 
length of time ſhall gain a preſumption in his favour, eſpecially 
when, by other affidavits, it is proved, that he took all the oaths he 
believed to be requiſite for him to take at the time of his election. 


of THE ATTORNEY-GENERAL, but we cannot file any but upon 
probable cauſe, and none appearing here, the rule muſt be diſ- 
| charged. , - | | 

Pow vs, Fu/tice, was of the ſame opinion. 


EYRE, Ju/lice, of the ſame opinion. 


ForTESCUE, Juſticce. The probability of the evidence is ſa 
much on the defendant's fide, that if I were to be a juror in this 
cauſe I ſhould acquit him. In the cafe of The Qucen v. Feffe- 
| ries (O), concerning the borough of Bridzwater, he took the oath 


(a)- By 32 Geo. 3. e. 58. to any infor- franchiſe for ſix years preceding the infor- 
mation guo warrarto the defendant may mation. Te ea 


1 Pird in bar, that he has held the ofhce T (2) | 


of 


the refuſed, as appears by her own affidavit ; and therefore this 


ON THE OTHER SIDE i was ſaid, that the queſtion is not con- 


of his admiſſion to be a capital burgeſs, he is not qualified to be a 


ought not to be granted upon the oath of THE TOWN-CLERK 


oaths; and it was likewiſe his duty to diſcover the not taking them, 


If the crown pleaſe, an information may be filed in the name 


1 


[56 1 


any * manner of proſecution for above eight years (a), therefore Tux Km 
this burgeſs ought not to be damnified, eſpecially fince this proſe- 22 5 
Txt Ma voa, 
the laſt election of members to ſerve in parliament, to perſuade her Bvzczs8x5 or” 
huſband to give his vote and intereſt to a perſon who then ſtood Maruszun 


Sa: © 
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Trinity Term, 8. Geo. 1. In B. R. 
Tux Kine of allegiance three days after his admiſſion, for which an informa. 


tion wasprayed, but denied; and he was never re- elected. After 
Bowzx Hanr, eight years, we ought not to put the defendant to a trial to prove 


Tuz Maron, 


ee that he took the oath of allegiance at a proper time. It has been 
Bun ensszESs or held, that no tender of the oaths is neceſſary, contrary to 2. Lea. 
MAaLrMSBURY. 242, 24 3» 


So the information was not t granted, but We yu was dif. 
charged (a). IE | L | 


(a) See Rex v. Williams, 1. Stra. 677. Ras ©: Newling, 3. Tenn Bep 216, 
Rex v. Smith, 3. Term Rep. 573- 


*[57] 
Cafe 39. Abdelard againſt 


on an agreement A MAN by marriage articles was to pay fifty pounds, at five 


to pay 5ol. core 5. pounds a- year, until the whole fifty pounds ſhould be paid, and 
ww = I in failure of payment of any five n then he was to * the 


. 1 fr The queſtion was, Whether, upon failure 57 payment of one 


the zol on neg- five pounds, an action could be maintained for what was then due. 


Qing to — 
= => Sa Hal IT was ARGUED, that it could not until all the days of payment 


the time ap- were paſt, Beſides, the ſtatute 4. & 5. Anne, c. for amending 
pointed for the the Jaw, gives the Judges power, upon payment of principal, 
payment of it. intereſt, and coſts, to 5 a man after judgment obtained 
Co. Lit. 292. againſt him for a penalty; chis _ be deemed an Equitable 


3- _ 22 penalty. 
O. 52. 
Tro. Jon 504 Tux Count. The power given to the Court by the Natute is 


Cre. Tz. 118. to ſtay all proceedings on payment of all that is due; and in the 


—_ 113. principal caſe all the fifty pounds is due, and no part of it is a 
' _ penalty. The defendant, by the condition of theſe articles, had 


Moor, 13. only time for the payment of the money by parcels, as therein 


2. Ter. Rep. 100. directed, the benefit of which condition is now Joſt ai his breach 


x. Will. 80. thereof. 
1. Com. Dig. 


„Action (F.). So the plaintiff had judgment ( « 


(a) But this ſeems to apply only to Term, 31 Geo. 3. it is decided, that an 
actions of aſſumffir, Beckwith v. Nott, action of debt will not lie on a prermiflory 
Cro. Jac. 50% Peck v. Ambler, Cro. note payable by inſtalments, until the laſt 

Car. 350. Peck v. Redman, Dyer, 113. day of payment be paſt, 1. H. Bl Rep. 
Taylor v. Foſter, Cro. Eliz. Scy. Cocke $47.—See alſo Counteſs of Plymouth v. 
v. Whorewocd, 2. Saund. 164. ; for in Throgmorton, 3. Mod. 153. 
the caſe of Rudder v. Price, C. B. Hilary | ES 
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Coleborne againſt Stockdale. Caſe 40. 


EBT on A BoND., T he defendant, upon cyer, pleaded in In debt on bond, 
D bar, that the bond was given for money won at play. if the defendant 
The plaintiff replied, that it was not given for money PO it was 

won at play. The defendant demurred to the replication. = . | 
REPLICATION 


IT was INSISTED for the defendant, that the replication was ill, generally, chat it 
becauſe the plaintiff did not ſet forth, that the money, or any part was not given ſor 
thereof, was not won at play; for by the ſtatute 9. Anne, c. 14. * it Toney won at 
is enacted, & That all ſecurities, where the whole or any part of the Pl, is bad. 

« conſideration is for money won at play, ſhall be void ;” ſo that S. C. 1. Stra. 
it is not ſufficient for the plaintiff to alledge, that the money for 493- __ 
which the bond was given was not won at play, but he muſt likewiſe ES _ 
add, (nor any part thereof,” for if any part is for gaming money, . —_ Dies 
the entire ſpecialty is avoided by the ſtatute. | ic Pleader”® 

| (F.6.). (G. 12.) 

E contra. Where the plaintiff has any manner of right, he may 
alledge it to ſupport his action; and where the defendant pleads 


but one fact, there can be but one reply, | 
*** | Tux 
_ | 
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Michaelmas Term, 9. Geo. 1. In B. R. 


Cexrnxoxxx Tu Cour was of opinion, that the replication was too lar 
* and uncertain ; therefore gave ane for the defendant (a). 


STOCKDALEs 


(Oetio-bend wht coddicienciiter ihe + e 
payment of 1 500l.; the defendant pleaded, conſideration be on that account; and 
that part of the ſum mentioned in the Txz CouxT was of opinion, that there 
condition, {#ficer 1 500l. was won by gam- was no colour to maintain the replication, 
ing, contrary to the ſtatute, by which the for that the material part of the plea was, 
bond became void; the plaintiff replied, that part of the money for wh.ch the bond 
that the bond was woes for a juſt debt, was given was won by gaming, and that 
and tra verſed that the rcool. was won the . ſcilicer 15001.” was only form, of 
by gaming, made ef ferma, Cc. ; and, on which the replication ought not to have 
demurrer, it was ohjected, that the repli · taken any notice: but judgmeiit was given 
cation was Al, becauſe it made the fum for the plaintiff, on an exception to the 
parcel of the iſſue, and obliged the de- defendant's plea. S. C. Stra. 493. 498. 
fendant to prove, that the whole ſum of — See alſo Fagg v. Fart Mich. Term, 
z50cl. was won by gaming, whereas the 1742, 


Caſe 41. The King againſt Gibbs. 
An md ment THE DEFENDANT was indicted for ſelling beer without payi 
for g deer the duty, and, upon not guilty pleaded, the cauſe was xs | 
— = . and he was found guilty. 


rr vow MOVED in arr/t of judgment, that this indict- 
kein lege © ment was inſufficient, becauſe it ſet forth, that the defendant ſold 
Sc. sua. deer without paying the duty; but did not ſhew to whom, or at 
497- hat time it was to be paid, nor what quantity of beer he fold, and 
S. C. Scff. Caf. conſequently a conviction upon ſuch an uncertain indictment can- 


263. not be pleaded to any other for the fame offence"; neither can 
Andr. 175. the defendant make any tolerable defence to ſuch an ten | 
charge (a). 


An indimene SECONDLY, In criminal cafes the anl. certainty is 8 
* 66g 2 therefore the quantity of the offence ſhould have been ſet forth in 
ve i 3 this indictment, ſo as a conviction thereon might have been a bar 
to all other actions and proſecutions for the ſame offence. 


2. Lev. 39. 
4 Mod. co. 
Cro. Car. 380. And for this reaſon the judgment was arreſted. 
1. a) Tat OE, as to this point, held whom the beer is Cold allen eto, 
the ind. ment good ; for the proſecutor let it be ſold to whom it may. S. C. 
. VCF I. Stra. 497. 
Caſe 22. The King a7ainft Sparling. 


Kconyidicn for NFORMATION upon the ſtatute 6. & 7. Will. c. 11. (a), 


rſir d 
e 0 * made againſt prophane curſing and ſwearing, by which the 


6. & 7. Nil. 3. c. 11. muſt not only ſet forth the oaths and curſes, but ſhew that the defendant is not 
any of the other characteis mentioned in the aft. —S. C. Stra. 437. Seſſ. Caf. 263. 


() This ſtatute is repealed by 19.Ge.2. © common ſoldier, common ſailor, and 
c. 21 whichenaQts, © That if any perſon * common ſeaman, one ſhilling ; every. 
« ſhall profanely curſe or ſwear, and be * other perſon, under the degree of 2 
thereof convicted on the oath of one © gentleman, ro ſbillings; and every 
*f wianeſs, before any magiſtrate, he ſhall © perſon of or above the degree of a gen- 
ce forfeit and loſe, via. 3 day-labpurer, © temay, for ſillizgs, Sc. 

| | . offender 


Michaclmas Term, 9. Geo. 1. In B. R. 


offender forfeits two ſhillings for _ oath (other than a ſervant, Tux Kine 
labourer, common ſoldier or ſailor). againſt 


SYARLING. 
Upon not guilty pleaded, there was a verdict for the _ 
eutor. | 


Ir wAS MOVED in arreſt of judgment, 


 FirsT, That this information was too wide and uncertain, 

becauſe it did not ſet forth, that the defendant was not a ſervant, 

common labourer, common ſoldier, or common ſailor; for this 

* being in a eri. inal caſe, it ſhall be intended that he was one of #® [ 59 J 
thoſe perſons, if it do not appear that he, was not ; therefore that 

matter ought to have been ſpecially ſet forth (a); like the caſe 

where the defendant pleads a pardon, he muſt ſhew, that he is a 

perſon not within either or any of the exceptions (6). 


SECONDLY, That the oaths ought to have been ſpecified in the 
information, that the Court may judge of the nature of them ; for 
otherwiſe the informer makes himſelf a judge of the fact, and that 
in his own cauſe, which ſhall never be allowed (c). 


Ir was ARGUED en the other fide, that this information was 

good, for if the defendant was either a ſervant, labourer, common 

Hiller, or ſoldier, he ought to have pleaded it, or to have givenit in 
evidence at the trial. | | 


But, for the reaſons zbove- mentioned, the convietion Was 
quaſhed. 


(a) See Andr. 17 5. 2. Ld. Ray. 1368. (5) Ante, 45. 4. Hawk. P. C. ch. 37. 
1. Burr. Rep 150. 2. Burr. 1036.— f. 60 
But this queſtion cannot now ariſe, for (c) See Rex v. Chaveney, 2. Ld. Ray. 
the 19. Ges. 2. c. 21. preſcribes the form 1368. Rex v. Popplewell, 1. Stra. 686. 
in which the conviction thali be drawn. Rex v. Roberts, 1376. 
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Burr againſt Davall. : Caſe 43. 


N the trial of an iſſue out of chancery, on the validity of a will, well ex- 
| Sir Thomas Davall's will, tried at the bar of the court of ecuted, ſhallnor 


king's bench, the caſe was thus: be ſer afide, or 
the teNater con · 


Sir Thomas Daval! had two ſons, and being taken ill on the fidered mon cm- 
fifteenth day of April 17i9, he made his will about four days Lm on ac- 
afterwards, and deviſed his eſtate in Eſex, being about fixteea „ 
hundred pounds a- year, to his eldeſt ſon, and the heirs of his body, eee 
and his M:ddleſez eftate, being about ſeventeen hundred pounds a- or unaccount- 
year, to his youngeſt fon, and to che heirs of his dody; and that if e. 
either of his faid ſons died without iſue, then the eitate of hin ſo 6 Co. 23. 
dying ſhould remain and go to the ſurvivor ; and if both his ſaid Lr, 762, 
ſons ſhould die with iſſue, then he deviſed the whole eſtate to Dyer e 
7 . 3 . tg Stiles, 427. 
Daniel Burr (the leſſor of the plaintiff) and his heirs. Both the , Caf C 164. 
ſons died without iſſue, and Lady Davall, the widow of the 2. Com. Dig. 
teſtator, and who was his heir at law (a), endeavoured to ſet afide © Chancery” 
this will, 8 (3. A. 1. J. 


(a) Lady Dawall was the teſtator's ther living, Me.. Jahn Vunb ittem. The 
w. dow, but not his heir at law; and was teſtator*s heirs at law were the ſaid Lydia 
nat at all concerned in the cauſe : indeed Vunbattem, Elizaverh Davall, Mary Paci, 
ſhe was daughter to Tydia Vanbattem, and the ſaid Cærbe inc Bow . NOTE 70 
niece to the 5 35 Dazeall;, and firſt for mer eaiun, | 

coulin to M.. Bovey; but ſhe had a bro- 


— 
132 


Michaelmas Term, 9. Geo. 1. In B. R. 
Bonn The queſtion was, Whether Sir Thomas, the teſtator, was 
— compos mentis at the time he made this will. 

TDo ſhew that he was not, 1T was ARGUED, that a father in his 
ſenſes would not have left his youngeſt ſon a greater eſtate than he 
left to his eldeſt, who had only his Eſſeæ eſtate, and by articles in 
marriage he was bound to leave his younger children ten thouſand 
pounds out of that eſtate, and his lady fix hundred pounds a-yezr 
Jointure out of that very eſtate. Beſides, if the teſtator had been 
in his ſenſes, the words in his will would not have carried an eſtate 
to the leſſor of the plaintiff, for the deviſe was to his ſons, &c, 
ma 6 60 ] and that if both die with iſſue, inſtead of without ue, then & to 
: Daniel Burr; fo that this being a condition precedent, the plaintiff 
can have no eſtate by this will. Neither ſhall the probate thereof 

by the executor add any ſtrength to it in this court, ſince the 

defendant was next heir at law to the teſtator at that very time; 

ſo it was held in the cafe of Sir George Markham v. Lord MHoun- 

tague (), where the will was proved by the heir at law ; yet by 

the judgment of this Court, confirmed on a writ of error in the 

houſe of lords, it was avoided as to the real eſtate. 1 


E contra, It is no objection to ſay, that the teſtator was not 
compos mentis, becauſe he did not diſpoſe his eſtate with that 
prudence another man might have done, for he himſelf is the 
proper judge why he deviſed it in that manner ; and it is very 
probable, that in his laſt ſickneſs he did not remember out of which 
part of his eſtate his wife was to have her jointure ; ſo that if this 
will ſhould be ſet aſide for the reaſon ſuggeſted by the defendait's 
Counſel, then there would be but little room left for a man in his 
laſt ſickneſs to make any ſettlement or proviſion for his family. 


Words in a will Then if there ſhould be any doubt, whether the words in the 


= 


muſt be taken in vill were « dying with iſſue, or * without iſſue,” it ought to 


_ "_ ee be taken in that ſenſe which makes the will conſiſtent with reaſon 
An objection to At this trial THE COUNSEL for the plaintiff objected againſt 2 
a witneſs muſt witneſs produced by the defendant to prove that the teſtator was 
ariſe from the non compos mentis, Viz. that he was to get by the ſucceſs of this 
war dire on the . | FRE a 5 

ground of inte- cauſe. : | | 

— or by proof To WHICH zt was an/wered, that there were but two ways of 
bk his lmeemp*- excepting againſt a witneſs, either as to his oath, or by proving 
ey that he was a diſabled perſon ; and this muſt be done on the other 

fide. | | | 


The jury found for the plaintiff, 
G@) | 
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The King againfl The Inhabitants of St. Peter's, Caſe 34.” 
| VVV . e | | 
0 * Diſney was hired in the pariſh. of St. Peter's, in 3 5 


Oxford, by Stonell, who kept a ſtable of horſes at Chipping= live ib the pariſh 
Wickham, for the Londen road. Diſney ſerved at Chipping- of 4. and keep 
Wickham a whole year, and not in the pariſh of St. Peter's, where Hortesin the pa- 
he was hired. Afterwards, being likely to be chargeable, he was ng DE | 

removed, by an order of two juſtices, to the pariſh of * St. Peter , for a year in the * 
where he was hired, and where his maſter lived; which order was pariſh of £ who 
confirmed upon an appeal. Cn 2 during the 
ſuch ſervice in the pariſh of B. he gains a ſettlement in B. where the ſervice is performed, ad 5 7 4 | 
where he was hired, and his maſter lived.—S. C. 2. Stra. 528. 8. C. Setr. & Rem. 103. 8: C Fol, 

Upon a certiorari to remove the faid orders, ; 

Ir was MOVED, that they ſhould be quaſhed, becauſe it aps Ferteſe. Rep. 
peared, by the original order, that this man was ſettled at Chipping= zs. 
Wickham, for there he ſerved a whole year; and though the biring DOES : 
was in St. Peter's patiſh, yet it is not the hiring, but the ſervice, 1 gef Caf f, 

i ch 37» 
which makes the ſettlement. ES” Pl. 125. 

IT was INSISTED on the other fide, that it is more reaſonable . ang . 
the ſettlement of the ſervant fhould be where his maſter lives than * Raym. 684. 
elſewhere, becauſe the maſter might ſettle his ſervant in any pariſh Caf. of Sert. and 
where he pleaſed, though he did not live there himfelf. EY erm. 16. pl. 23. 

Vor. YEE © © Ou THe 


Michaelmas Term, 9. Geo. 1. In RK. 


Tux Kine Tur CourT was of opinion, that this man was ſettled " 
agairſt Chipping-Wickham,' for it is the ſervicr, and not rhe hiring} which 


THE 


INHABITANTS £ y : : R 
orST.PzTzz's lands in two pariſhes, and keep houſe and live in one pariſh, and 


Oxroxv. have a ſtock of cattle in another pariſh, and ſervants there to look 
after them, they ſhall be ſettled in the pariſh where they ſerve, 
5 not in the pariſh where they were hired, and where their maſter 
ives. = | 


So the ſeſſions order was quaſhed; and that of the two juſtices 
alſo (49. 5 | OIL E At : 
(a) See Rex v. Spitalfizlds, poſt. 209. S. C. 256. Rex». St. Agnes, 2. Bott P. I. 
Biſhop's Hatfield /. St. Peter's, Stra. 469. Rex v. Eaſt Nfley, Burr. S. C. 723. 
794. 2. Bott P. L. 458. Rex v. Hemi- Rex v. Bath Eaſton, Burr. S. C. 744, 
oak, Fort. 308. Rex v. Ladock, Burr. Rex v., Nympsfield, Cald. 102. 
S. C. 179. Rex v. Croſcombe, Burr. 5397) | F 


Caſe 45. The King again Fairclough and Others, Inhabitants 
| = | WVVßd > «Gd | 
If 4 rector make TIE RECTOR of the parith of C. by a verbal agreement, let 
2 8 - his tithes to Fairclough and others, paying to him two ſhil- 
Saws and tbe bf. lings and fixpence an acrefor one year. Fairchugh and the other 
ſee let the tithes farmers of the faid tithes let the ſame to the reſpective tenants of 
to the reſpective the lands, paying to them three ſhillings an acre for that year, ex- 
dundboldets © for cepting one tenant, from whom they received tithes in kind; and 


Hxpencefer "© they paid to the rector two ſhillings and ſixpence an acre. Fair 


ugh and the other farmers were afterwards charged 7 the 


mere than he is 

to pay to the c n ; : LO 

rector, the leffce Churchwardens and overſeers of the poor of the ſaid parifh of C. by 

is the occupier a rate towards the maintaining the poor of the {aid pariſh, upon the 

; wrong ohh and ſtatute 43. Eliz. c. 2. as occupiers of the tithes. Upon an appeal 
8 *e do the ſeſſions, they were ditoharged as to all excepting only ſeven 


> 


| — = ſhillings and fixpence, which they were ordered to pay for the tithes 
Cc: St. Ofthat tenant from whom they received the tithes in kind. 
2 I 8 : 8 | . 82 Ki 3. he Þ 
2 in Eos being prin into ths court of king's beneh hy ce 
E | 
| Rem: 206. THE QUESTION was, Who ſhall be accounted the occupiers 


8. Feley, 25. of thoſe tithes ; the farmers who paid the rent to the redtor, 
FR 62 ] Vor the tenants of the lands who paid their rent for the tithes to 
85 = ve LS „55 
Mx. RE EVE argued, that the farmers were not to be charged as 
occupiers, they bay ing let the tithes to the tenants of the lands; 
that it is a ſettled point, that the rector is not an occupier when he 
lets his tithes to farm; and the reaſon is the fame, that the farmers 
hall not be occupiers when they let the tithes to the landholders; 
therefore they, and not the farmers, may properly be accounted 
the occupiers ; for if the farmers had made an under-leaſe to 
T. P. who had by virtue thereof let the tithes to the landholdets 
they had been the occupiers of the tithes. I rue ah e 7 
= eee | ricthess 


makes the ſettlement. This is a common caſe; for if a man have 


ß EET TIN 


Long 


. | mouy 


2 ww 13a to . 97> tÞ ww © 


Michaelmas Term, 9. Geo. 1. In B. R 


tri cknels the landholders have not the tithes until they are ſevered Tus Ke 

the nine parts, but they have the ſubſtance thereof, viz. the 1. __ d 
profits, and for that reaſon they ſhall be charged as oceupiers; for , _- prion _ 
the farmers have only a dry rent out of the tithes, which may be Inn azranvz 
double that value to the landholders. The farmers never bought or Laxaz 7%. 


the tithes, but pay ſo much for them to the rector for a year; and 
the landholders pay ſo much to the Ae - therefore they may be 
charged at any time of the year by the pariſfirofficers, for the right 


of the tithes is in them all the whole year, and not in the farmers, . 


WutrakER, Serjeant, on the other fide, argued; thit the 
farmers ſhall be accounted the occupiers. of thoſe tithes, in regard 
of the three ſhillings an acre paid to them by the landholders ; 
and that it is impoſſible for the pariſh-officers to charge any other 
than the farmers as occupiers of the tithes, becauſe the landholders 
only purchaſe them at harveſt, and therefore are no morę occupiers 
than ſtrangers, who may buy them at any time; if the landholders 
do not agree to purchaſe them; ſo that the farmers having got 
the value of the tithes, ſhall be accounted occupiers thereof; and 
the landholders cannot be charged with reſpect to the value of the 
tithes, becauſe the farmers have the value ; therefore the landholders 


cannot be ocupiers when the farmers receive the profits. 


Taz CouRT was of that opinion, that the farmers ſhall be 
accounted the eccupiers of thoſe tithes. It is true, it might be 
otherwiſe if an under-leaſe had been made thereof; but this is a 
particular caſe z and it appears by the rate, that the farmers have 
ſixpence an acre profit; and if the rate be aſſeſſed on the profits of 
the tithes, it ought to be aſſeſſed on them, becauſe it does not 
appear to the Court, that the landholders had any profit, for they 
may have a hard bargain. Therefore they ſhall rather be accounted 
buyers of thoſe tithes than occupiers; for where an agreement is 
made for * tithes, they ſhall paſs by way of bargain, otherwiſe they 
cannot paſs at all, becauſe they lie in grant; and therefore 
cannot otherwiſe paſs than by deed, for a verbal agreement for 
them is good only for a year (a). The wy which the farmers 
receive of the landholders for thoſe tithes ſhall be accounted a 
modus; and wherever there is a modus, he who teceives it ſhall be 
taken to be the occupier of the tithes (5). So where a man has a 
wood of ſtanding corn, and ſells the fame ſtanding, the ſeller ſhall 
pay the tithes for that year (c). In this caſe, the rector who ſerves 
the cure for two ſhillings and ſixpence an acre ſhall not contribute 
to the poor's tax; but the farmers, who have ſuch a benefit of ſix- 
pence an acre without any manner of conſideration for it, by raiſing 
ſo much on the landholders. ; Es 
(a) Hawkes v. Brayfield, Cro. Jac. '< corpdreal hereditaments, by any eccle- 
137.—But now by 5. Geo. 3. c. 17. All „ fiaſtical perſons enabled to make ſuch 
© leaſes for one, two, or three life or lives, © leaſes of corporeal hereditaments, are 
*or any term not exceeding twenty-one © declared to be good againſt the leffors 
© years, made or granted, of any tithes, and their ſuccefors.” ; 
*tolls, or other incorporeal heredita- (6) | 
ky ments, ſolely, and without any lands & te) 
| x "Is 


PRATT, 


- Milkictales Town & Geo: In R R. 


Tar Kw PRATT, Chief J e I doubt that the farmer of the rector is 
„. to be eſteemed primã ſatie occupier of theſe tith-s : he retains the 
and OTRaERS, tithes, though he pays the value for them. e . 8 
eee ExVRE Fer. The farmer is in this caſe the occupier, he 
N r n having them 8 way of retainer, in purſuance of an agreement by 
parol., It would be otherwiſe if there had been an under. leaſe of 

# Forrescur, Juſfice. The farmer is occupier, he having 

them in ſuch a manner as to make a profit of them. + | 

Therefore the ſefions order was quaſhed, and the rate confirmed, 
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The Ninth of George the Firſt, 


The King's Beneh. 


Sir John Pratt, Kut. Chief Juſtice. 
Sir Littleton Powys, Kut. 2] 0d uf 
Sir Robert Eyre, Knt. 3 Juſticen. 
Sir John Forteſcue Aland, Rut] 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 
| | i HEH 
The King against Gage. mis Caſe 46. 
MOTION to quaſh a conviction for keeping a greyhound It a ſtatute au- 
A and killing four hares, for which offence the forfeitute is thorize a juſtice 
„ | of the peace to 
> convict on rhe 


The caſe was thus: tc cath of one ot 
5 cc more credible 


| The ſtatute 5. Anne, c. 14. directs, © * That if any perſon or . witneſs or 
« perſons, not qualified by the laws of this realm ſo to do, {hall “ witneffes,” 
e keep or uſe any greyhounds, &c. to kill and deſtroy the game, nd enacte that 
„ and ſhall be thereof convicted, upon the oath of one or two 3 2 25 
4 credible witneſſes, by the juſtice or 3 of the peace where gan be Indie 8 

« ſuch offence is committed, the perſon or perſons fo convicted ſuch a penalty, 
&« ſhall forfeit the ſum of five pounds, &c.” In this caſe the 2 conviction on 
man was convicted upon his own confe{fion, which is not within 2 en of | 
the ſtatute 3 and for that reaſon, if the juſtice of the peace had ſeen vcd. N 
him kill a hare, he could not have convicted him upon his own 
view, becauſe that is not ſuch a conviction as is required by this © © 1 Stra. 
ſtatute, and he has no power in this caſe but what he derives 4 Burr. 609. 
from thence ; therefore the act ought to be purſued, and eſpecially 1. Term Rep. 
where it is penal, as this is, where the forfeiture relates tothe con- 320. 
viction ; and if it be nct upon oath, as the ſtatute directs, then 

nothing is forfeited. It is true, if this was ap offence at common 


five pounds, if not qualified. 
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Hilary Term, 9. Geo. 1. In B. R. 


law, it might be otherwiſe ; but being made fo yi a particular aq 


of parliarmEnt, the-method of conviction muſt be purſued as therein 
directed. It is like the cafe of removing a poor man to the pariſh 
where he was laſt legally ſettled, which by the ſtatute is directed 
to be © at the complaint of the churchwardens and overſeers of the 
« poor, &. Now if all the reſt of the pariſh ſhould complain 
to the juſtices, and not thoſe pariſh-officers, it would not juſtify 
their making an order to remove the man, becauſe the ſtatute 
direRs, that it muſt be made upon the complaint of the church- 
wardens and overſeers of the por. - | 


Ox THE OTHER SIDE if was argues, that the confeſſion of the 


_ offender is within the intention, though not within the letter, of 


*(65] 


the ſtatute; for the chief end of that law was to give juriſdiction 


to the 2 of the peace. Now the conſeſſion of the party 


being the ſtrongeſt evidence againſt himſelf, therefore where a 
juſtice of the peace convicts an offender upon a better and ſtronger 
evidence than required by the ſtatute, ſuch conviction muſt be 
ood, eſpecially ſince the act is only directory, v:z. that the juſtices 
hall not convict without good evidence. As where a ſtatute 
directs, that a promiffory nate ſhall be payable ta one, or his order; 
yet where it was made payable to one alone, without the wor 
« order,” it was held good, and within the ffatyte, 


By the opinion of THREE JUDGES, this is a good conviction, 
for it is plain that the defendant was guilty of the offence ; and if 
his confeſſion had been made anywhere elſe, and not to the juſtice 


of the peace, yet if ſuch confeſſion had been proved, the juſtice 


might have convitted the offender ; now here was a ſtronger evi- 
dence of his guilt than required by the ſtatute ; and therefore his 
conviction ſhall be good. If a man come into court, and confeſs 
himſelf guilty of high treaſon, ſuch confeſſfon is good againſt him; 
and even in penal laws, the intention of the legiſſators is the beſt 


method to conſtrue the law: now the intention of this ſtatute ſeems 


to be not in what method or manner of proof the offender ſhall be 


convicted, but that the conviction ſhould be on good proof, and a 


better cannot be had than the confeſſion of the party againſt him- 
ſelf, The legiflators could not foreſte all the caſes which might 


happen upon tnis law ; therefore the conviction on oath was only 


directory to the juſtices of the peace; and by the ciyil law, no man 
is to ſufter, without confeſſing the crime of which he is accuſed, 


| f | 
So this conviction was affirmed. 


EyRE, Fuftice. In the caſe of The King v. Simpſon (a), for 
deer- ſtealing, upon 2. & 3. Will. & Mary, c. 10. where the de- 
fendant made default, and did not appear, he was convicted, and 
it was adjudged a good conviction, though that act did not 
expreſsly give authority to convict upon default. By the ſtatute 


22. Car. 2. c. 25. he wha keeps a greyhound, not being qualified, 


(e) Gilb. Caſes, 282. 10. Mod. 248. 341. 378. Sel, Caſes, 346. 1. Stra. 44. | 
; | I 1s 


* 


\ 


Hilary Term, 9. Geo. 1. In B. R. 


is puniſhable ; and the conyiction is to be by oath or confeſſion of Taz King 


againſt 
Gagz, 


the party; which ſtatute is confirmed by this of 5. Anne, c. 14. ; 
ſo that theſe laws ſhall both ſtand together. Now the ſtatute of 
5. Anne, c. 14. having directed that the conviction ſhall be upon 
gath, whereas the other is by confeſſion or oath, it ſeems that the 
Legiſlature by this laſt act intended, that the manner of conviction _ + 
| by confeflion ſhould ſtill be on the ſtatute 22. Car. 2. c. 2 5. and | 
not on the ſtatute 5. Anne, c. 14.; for by that ſtatute the conviction 
is to be upon oath ; and if a man might be convicted on this laſt 
act on his oun confeſſion, there had been no occaſion to confirm the 
' ſtatute 22. Car. 2. c. 25. | | | ; 

PER CURIAM, (EYRE, Juſtice, dubitant.) Let the conyiftion 
be confirmed, | —_ 8 


The King againſt Watſon. Caſe 47. 
JJPON a motion to quaſh a conviction for a forcible detainer — 


upon the view of the juſtices of the peace, a conviction 
: 2 forcibly detainin 
THE QBJECTION was, that F was ſet forth, that the defendant 2 * 


held a chamber in an houſe in ſuch a ſtreet, in tae pariſh of St. out deſeribing 

Margaret, Weſtminſter, by force; but did not alledge whoſe houſe its heal in the 

ward or backward, or how many pair of ſtairs were up to it; ſo 2. Hawk. P. C. 

that if there ſhould be tw6 chambers in this houſe, the ſheriff could ch. 64. f. "7 
* To which it was anſwered, that the Court will not intend that 

there were two chambers on one floor; it ought to appear that 

in which this chamber was, that is ſufficiently deſcribed. 8 
SECONDLY, which was the moſt material objection, the com- 

that Newgate was the county- gas; and if not, then the juſtices Þy Juſtices in 

have no power to commit thither, becauſe the ſtatute expreſsly Weftminfter to 

| ſeorcible entry, b 
To which it was anſwered, that the Court may judicially take 890d. 
notice that NEWGATE is the county- gas; and to prove this, the 


it was, or where it was ſituate, nor whether the chamber was for- houſe, is good. 
not know of which to deliver the poſſeſſion. | 
. [ 66 [ 

there were two, which it did not in this cafe ; and as to the houſe 
mitment of the defendant was to Newgate, and it was not alledged a commitment 

- . / Newy te, for a 
requires, that the commitment ſhall be to the county-gaol (a). 
Year- Back 16. Edw, 4. fol. 55. was cited. 


tenſe. | 3 
And for that reaſon the conviction was quaſhed C9). preſent tenſe, is 


(a) The ſtatute 15. Rich. 2. c. 2. 
which ſeems to be the ſtatute upon which 
this conv;Qtion Was made, ENXACTS, 
* That upon complaint made to any 


* juſtice of peace of a forcible entry or 
detainer, he may take ſufficient power 
aof the county, and go to the place where 
the force is made; and if he find any 
that hold ſuch place forcibly, they ſhall 
de taken and put into che next gaol, there 


if to abide @nwidt until they have made 


fine and ranſom to the king. 


(5) In the caſe of Rex v. Morgang in 


G 4 | 


tenſe, 


reaſon, 2, Ld. Ray. 1376. 2. Stra. 608, 


But where a conviction by a juſtice is 


grounded upon an information taken at a 
time paſ}, ſuch conviction may ſtate, that 
the informer” *© came and gave the juſtice 
« to be informed, in the preterperfe& 


320. 
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The Court of Admiralty, / 
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The King geiz, Sprigg and Oakley. Caſe 48. 


| HE DEFENDANTS were tried at THE OLD BAILEY upon — 
| an indictment for piracy, in ſinking a ſhip near the v pete e 
lle of Han. = ſufficient to con- 


| — 
Tu EVIDENCE was thus: Sprigg bought this ſhip, and made of —_— 


the other defendant, Oakley, maſter thereof; and having freighted Pofi- 24 
her, he inſured five hundred pounds on the ſhip, and four hundred 
pounds on the cargo. to the W:/t-Indies. Afterwards they put to 

fea, and run the goods upon the coaſt of England. They put to 

ſea again; and about two days afterwards the ſhip was ſunk ; 

and then he proteſted at the next port, that both the ſhip and the 


cargo were loft, 


The proof againſt the maſter was, that the day before this ſhip 
was lolt, he took notice that the ſhip's boat was out of repair, and 
deſired ſome of the men to ſtop the chinks therein, for that he did 
not know how ſoon they might have occaſion to make uſe thereof: 
that the next day he deſired one of the ſailors to ſee how deep 
the water in the pump was, who in a quarter of an hour before had 
pumped until it was no more than two inches deep; but now, ta 
his great ſurprize, found it ſeven inches deep; thereupon he and 
the reſt of the ſhip's crew began and continued to pump, but ſtill 
the water became higher in the ſhip, and within half-an-hour was . 
hfteen inches high : that * thereupon the ſailor who ficſt pumped, 
and ſome of ihe reſt of the ſhip's crew, offered to go down into the [67 ] EE 
hold, but the maſter would not ſuffer any of them to go down, nor 5 
any body to be there beſides himſelf and Sprigg, who was all the 
time below, which was proved by the ſailors ; and that the water 
could not flow in ſo faſt, unleſs the thip was bored or broken in 
tis bottom, | | 8 

| The 


* 


Hilary Term, 9. Geo. 1. At the Old Bailey. 


Tur Kixs The proof againſt Sprigg, the owner, was, that a day before the 
— put to ſea he bought an augre which, was an inch and an half 
_ Syar6s vide in the bore; that the ſhip Had augres enough before, and that 
any OAKLEY: there was no manner of occaſion for ſo wide an augre; and that 
| he was under deck all the time the ſailors were Pumping, and, az 

they believed, boring the ſhi7xꝰ. 


But the evidence being only preſumptive int both the de. 
fendants, they were acquitted. 


Nora, This differs from Mafen's Ciſe, with an intent to charge arother, bec2yp 
poſt. 74. for there the goods of another there muſt be a ſelonious taking 4s wel) x; 
were delivered upon a ſpecial truſt to carry a converfion ; now there could be ng 
to Malaga, but here the goods were the fclonious taking, becauſe he himſelf wa 

of Sprigg himſelf, and he could the owner, and in poſſeſſion of th: 890%, 


property ; 
pox be indicded for tcaling "_ goods, —NoTy w the former edition. 
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of the ſaid ſum of 1638]. for the ſtock, The detendant plead 


d the plaintiff of ſuch lands in ſatisfaction of 13601. then due on 314- 382, 
the ſaid covenant, &C. but did not aver that hs 


5 E AS TER TE R M, 5 | 


The Ninth of George the Firſt, ; 
„ 5 
The King's Bench. 


Hir John Pratt, Knt. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. „ 
Sir Robert Eyre, Nut. T Juſtices, 
Sir John Forteſcue Aland, Kut. Ss 

| Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Jolicitor General. 


ro oi er 166 
* Wivell againſt Stapleton. Caſe 49. 


B. certain articles of agreement it appeared, that the plaintiff If A covenant 


had ſold to the defendant two hundred pounds South-Sea to transfer ſtock 


ſtock for 14251. The plaintiff covenanted, on or before to B. on pay- | | 
the ſhutting of the books, to transfer ſo much ſtock, upon pay- ment af ſomuch , 


ment of the ſaid ſum of 1425]. and the defendant covenanted to 7 2nd f. 


zccept the ſame, and adtunc et ibidem to pay the money for the ſaid cept eee 
ſock at or before the ſhutting up the books for the Chri/tmas fer, and then to 
dividend ; and it was farther agreed, that if the defendant did not pay the money, 
accept the (aid ſtock, the plaintiff might ſell it to any other perſon 3 
at the market price, and return the oyerplus, if it ſold at any higher n. payment of 
rate; but if it fold at a lower rate, then the defendant agreed to the money muſt 
make up the deficiency to the plaintiff, And a bond was given aver a ar, 


| for the performance of the agreement. dr an affud 
| P ag 


 rransfer of the 
AN ACTION OF DEBT was brought on the bond; and the ſtock. 
breach aſſigned was, that the defendant did not pay the deficienc _ poſt. 314. 


ed Ante I. 
that he was to receive the ſtock, &c. and that he made afeoffment Poſt. 105, — 


8 intiff accepted it u. 533. 579. 
777. 832. 2. Burr. 899. 2. H. Bl. Rep. 128. 5. Com. Dig. © Pleader“ (C. 53.). (C. 54.) 


in . 


Wrertr infatisfaction; nor make a fall, defence by quand), Sc.; nor di dhe 


* fet forth, that he made the feoffment in ſatisfaction of che penalty 
STAFLEFON, then due, on the forfeiture of the bond. | 


But, upon a demurrer to the plea, the defendant had judgment 
the common pleas for faults in the declaration. 


4 7 And now, upon à writ of error in the court of king” s dench 
[ 6g ] the ! in error inſiſted, 4 


FirsT, That theſe being mutual covenants to pay money on 
ſuch a day, &c. and the other being to transfer the ſtock, the de- 
fault of payment on that day is a forſeiture of the bond ; and there 
was no necefity to aver any tender. It is true, the agreement 
was to pay the money for the ſtock, but the word © for?” in this 
caſe does not make it a precedent Condition, viz. that the ſtock 

' ſhould be actually transferred, or a transfer tendered before the 

money ſhould be paid, but thar particle “ for“ ſhews what the 
conſideration was; fo are the caſes of Pordage v. Cole (a), and 
of Peters v. Opie (b) ; fo that if the agreement had gone no far- 
ther, theſe had been rea! covenants. 


SECONDLY, It is true, there is a farther agreement 3 the 
plaintiif bimſelf might transfer to another, if the defendant did not 
accept the ſtock; but that being for his own N does not ale 

the n2ture of a Saad covenant. 


Tump, If it ſhould be objected that 105 declaration is ill, \ 
becauſe no day or place is ſet forth for the transferring, or the 
tender to transfer che ſtock, the anſwer is, that the day is ft 
forth, viz. that on ſuch a day he was ready at the office of the 
3 Seuth - Sta- Houſe, to transfer, &c. and this tender at the office is 
like the tender of rent at a houſe, which is the moſt notorious 
place of the premiſes demiſed, for the office is the moſt notorious 
place of the Sonth- Sea- Houſe and by the ſtatute 6. Geo. 1. c. 4. 
which is a public law, notice is taken of that houſe; ſo that the 
Court will intend that was the place of tender. 


b Tour, But if it ſhould not be fo intended, yet 8 defend- 
ant having pleaded that he gave a feoffment in ſatisfaction of ſo 
| - much money then due, this is an implied admiſfion, that the plaintif 
had done every thing neceſſary to be done to entitle him to this 
action; and ſo is the cafe of Vivian v. Shipping (c), and of Bar- 
fard v. Mitchel (d). It is true, thoſe cafes were after verdid; 
but as to this matter, there is no material difference between: 
verdict and a demurrer, when the fault does not touch the point 
in iſſue upon the verdict, but ariſes on a collateral matter. 


l l —— FEES 
a SAT > >. * 


ES aa a es ON and gre: oe 
. HOES The: 62" 1g IAE 
. 9 797 Pang NR —_ 


a ** 1 - rs 
INES RS. " 
e EN 


e 
— ITEF) 


— 


Ix Was ARGUED for the defendant, that the judgment givenin 
5 Common Weep was for the taults in the declaration, v:z. for not 


500 1. Saurd 379. fc) Croc Car. 334.— See alſo Palmer | 
()] 2. Saund. 35% ö . Knight, Cro. Car. 38 ö. 
| | {s} L. Vent. 114. 136. 
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Lying an actual transfer, or a tender of a transfer, and for not 
aligning the day and place of ſuch tender, according to the reſo- 
lution in the caſe of Lancaſbire v. Killing worth a). 


As to THE FOURTH OBJECTION, * admitting the plea is not 


good, yet if the declaration be bad the plaintiff cannot have 


judgment, and NR that is not good; and if not, it cannot 
be helped by a bad plea, for that is expreſsly refolved in Dr. 


| Bonham*s Caſe (6), viz. that if the declaration be bad in ſubſtance, 


no implication in a plea fhall mend it, which is certainly true upon 


z demurrer to the plea; and fo is the caſe of Bamfield v. Bam 


* 


field (e), though it might be otherwiſe after a verdict; and the 
caſes gited on the other {ide were after a verdict. n 


As to THE FIRST OBJECTION, it was faid, that this declaration 


is ill, becauſe the plaintiff did not alledge that he had aQtuafly 


transferred the ſtock, or tendered to transfer it, on ſuch a day, 


| STAPLETON. 
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and at ſuch a place; and theſe are omiſſions which make the de- 


claration ill. | 


As to THE THIRD, OBJECTION, it is true, the plaintifF has 
alledged, that he was at the office in the South-Saa- Houſe on ſuch 


a day, ready to transfer, but that is not good; for though an act of 


parliament take notice of the South -Sea- Houſe, and for that reaſon. 


it may be intended the place of transfer, yet it does not take notice 


at what time it was to be done, nor of any thing to be done at the 


 Seuth-Sea- Houſe ; therefore the plaintift ſhould have ſet forth at 


what time he was there, and that he ſtayed till the laſt hour of the 


day, for that is the time appointed by the law to make a tender, 


unleſs there be a ſpecial cuſtom to the contrary, and norſuch cuſtom 
is alledged. But the time alone is not ſufficient, without ſetting 


| forth the place of tender, which was not done; and as tothe 
transfer, the words in this agreement adtunc to pay the money - 


muſt relate to the transfer, and not to the day of payment; as in 
Lutw. 490. where the covenant. was, that the. plaintiff would 
accept ſo many ſhares on ſuch a day, and ad idem tempus to pay, 
&, there theſe words ad idem tempus were adjudged to relate to 
the time of the acceptance of the ſhares, and not to the day of 


* the payment of the money ; and this caſe differs from the caſe of 


Blackwell v. Nah, for there the money was to be paid at or before 


ſuch a day. 


Tur Covxr. The plaintiff, who ſold the ſtock; was to 
transfer 1t on ſuch a day, on payment of ſo much money, and the 


defendant was to receive the ttock, and then to pay the money. 


covenants. 


This being the caſe, the queſtion is, Whether theſe are mutual 


(a) 2. Salk. 623. 3. Salk. 342. (5) 8. Co. 120, 


| 12. Mod. 529. 1. Ld. Ray. 686. Com. (ce). 2. Sid. 336, 


Rep. 116. 


vÞ + * 

Wirt. 
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And THREE Jupcts (a) held they were not, but that they were . 
independent covenants (o); and that the plaintiff need not ſetforth 


in his declaration, that he tendered to transfer, &. becauſe (e) it 
was to be transferred upon payment of the money; fo that the 
defendant having by this agreement made himſelf the firſt agent, 
he was obliged to pay the * money before the plaintiff was to 
transfer the ſtock, and then if he ſfiould deny or refuſe to transfer, 
the defendant might have an action to compel him, becauſe he is 


entitled to the whole ſtock ; for the plaintiff had no authority to 


fell it until the defendant had refuſed to accept it; therefore he being 
entitled to the whole ſtock, the plaintiff is entitled to the whole 
money agreed to be paid for it, and may well maintain this action; 
and 2 this reaſon the judgment was reverſed by the opinion of 


three Judges. 


But ExxE, Fuſtice, held, that the judgment in the comtion 
pleas ought to be affirmed. And firſt, he dented that the plea made 


the declaration good; for a bad plea cafi never mend a bad decla- 
ration, (4) eſpecially if both are bad in ſubſtance, as theſe are. 


And as tothe principal point, he was of opinion, that theſe were 
mutual and reciprocal covenants as to the transferring the ſtock 


and payment of the money; and that upon ſuch a covenant the 


plaintiffmight maintain an action without laying in his declaration 
an actual transfer, or tender to transfer, the ſtock ; but that this 
action was brought for a deficiency of ſixteen hundred and thirty. 


eight pounds, after the plaintiff had raifed three hundred and twen- \ 


ty- two pounds by the ſale of the ſtock to pay himſelf; ſo that the 
breach was affigned upon an independent, and not upon a mutual, 
covenant. Now by the expreſs agreement, ſuch fale of the ſtock 
was not to be made until the defendant failed in payment of the 
1638l. and it does not appear by this record that he did fail in pay- 
ment thereof; for to ſhew ſuch failure, the plaintiff ought to ſet 
forth that he did tender a transfer in due time and place, and that 
on the laſt inſtant of the day, becauſe the law has made that the 
time of tender, unleſs there be a ſpecial cuſtom to the contrary, 
which is not to be intended againſt this implication of law. 
There is likewiſe another fault in this declaration, for by this 


| 2 (if the defendant ſhould refuſe to accept the ſtock) the 
P inti 


ff had authority to ſell it at the market - price; but he has 
not ſet forth in his declaration, that he fold it at the market-price, 
which he ought to have done, becauſe he was to refund to the de- 
fendant the 3 of the money, after he had paid himſelf. It is 
true; the defendant was to make up the deficiency, but the plaintif 


(a) What was faid by PRATr, Chief © and independent. Noz 7 forma 
Feoftice, and what by Fox TESCur, Fuftice, dition. o $i 
are here confounded together. —NoTE () This reaſcn was given by Fon xs 


to former edition, CUE, Fuſtice. 


(3) I take it, that the words *©mutyal” (4%) | Quere, if he did not affert thi 
and c independent” were uſed as ſynony- abſolutcly, without adding the words in 
mous terms: and PraTT, Chief Fuſtice, Jtalic.—NoTsz to former editicn, 
faid, that theſe covenants were mutual 3 
| h 8 has 
S | 
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Eaſter Term, 9. Geo. 1. In B. R. 


| has laid the non-payment herdofions Bigaah of this aotcemd 


without ſhewing what right he had to it; and he cannot have 4 


| double remedy,” viz. one for non- payment of the deficiency, and 


another for the breach of the mutual covenant. He agreed, that 
the plaintiff had aſſigned a breach of the mutual covenant, but that 
he did not rely on it, but went farther, by ſaying, that he paid him - 


felf three hundred and twenty-two pounds ; therefore he ſhDoudd 
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ſhew, that he had a right ſo to do; ſo that this breach which be 
had affigned was only as a general breach, and introductive to hs 


action; the real cauſe whereof was the ſecond breach aſſigned, viz. 
the non-payment of the deficiency, Nov if there was not a ſuſſi- 


cient tender of the transfer, the plaintiff could not entitle himſelf 
to this action upon th2 ſecond breach aſſigned, becauſe he did not 
lay a tender in proper time and place; for if the office at the | 


Seuth-Sea- Houſe was not a proper place of tender, or to transfer 
the ſtock, then the plaintiff could not bring his action for this defi- 
ciency ; and for aught that appears to the Court, the defendant 
was ready to pay the money at the time and place, becauſe it does 
not appear that the plaintiff was there at the laſt inſtant it could be 
tendered. But if there be any thing particular, as that a transfer 
can only be made between certain hours, as between eleven and 
one o'clock, it muſt come on the defendant's fide. ee. 


But afterwards, in Michaelmas Term, in the eleventh year of 


George the Firſt, the judgment was reverſed, by the opinion of 
PraTT, Chief Juſtice, and two other Judges. 
PRATT, Chief Fuftice, delivered the reſolution of the Court. 
The averment of the tender is inſufficient, being alledged to be 
made at the South-Sea- Houſe, without ſhewing that to be the uſual 
place for transferring ; the plea is alſo inſufficient ; ſo that the 
queſtion reſts only on the declaration. If it appear that the plaintiff 


was intitled to ſell the ſtock, then the declaration is good: the 


covenants are mutual, ſo that there is no neceſſity to aver any 


transfer of the ſtock or tender thereof; the defendant covenants to 
accept before the ſhutting-of the books ; the time of payment 


is not tied up by the covenant to the time of acceptance; the 


| time of acceptance is any time before the ſhutting of the books; 


ſo is payment, which is the true conſtruction of the words adtunc 


of the ſtock, might prevent his obligation to payment; covenant 


| et ibidem ſolvere ; for otherwiſe the defendant, by non-acceptance - 


for payment is not expreſſed to be ſuper transferationem, but in 5 _ 
conſideratione præmiſſorum, which is intended the covenant to 


transfer: and this conſtruction ſeems the intent of the parties, 


| which is the true rule of conſtruction. 


This judgment of reverſal was afterwards reverſed in the houſe © 


of lords; for that the reſidue of the money was not due to the 
| plaintiff until he had made a good and legal tender of the ſtock, 
and the defendant had made default: and the plaintiff not having 


ſhewn this in his declaration, it was adjudged, that he had not laid 
a ſufficient breach therein, h 173 8 
1 Afterwards 
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wert "dds Apis brought ——_——_. and laid a propef 

a breach, andthedefendant ꝑleaded the former record in bar, to which 
ron. the a a * . n inde venit. e wits, 2. 
Caſe 50. . ' G p l ao Sorrel. Maran, 


I covenant tor | SETASE webenadaies-I7 2. andaburwants che leſſor brought 


an action of covenant againſt the aſſignee of an aſſignee, for 


repairing, 4 
5 — fot repairing, but did not ſet forth the intermediate aſſignmentz. 
The defendant pleaded, that this leaſe did not come to him by 


afſignee, the 
Fhintiff neednot any r e eee * which plea the plant 


ar forth the in- demured. 
A 


dermediate 

| Ggaments. 275 WAS INSI5TED; 3 105 nn that the es was 

| x. Stra. 229. neral, and altogether immaterial ; for if the defendant had the 
Dougl. 37 hadby any aſſignment from the origibal leſſee, he is ſubject to this 


Ep. Dig. 323. covenant ; ; ed he ſhould have pleaded, that the leaſe did not 


come to him, and not that it did not come to him by any meſae 
e and ſo is 1. Sand. 238. 285. and 2. Sand. 188. 


Or THE OTHER: SIDE. it was argued for the defendant, n 

an action of covenant againſt an aſſig nee of a leſſee; the plaintif 
5 ſhould ſpecially ſet forth all the intermediate aſſignments, and 
thew how the defendant came to the land, and not as phone 


R $4 


| 2 73 * 2 But this was denied by THE Eh, a6 ad] Fudged, 3 the 


deelatation was good againſt the defendant” as — general, 
becauſe. it wor often happen that the _ oy not W the 
— guments. | 'F 208 
= Fhere was no judgment given this Tenn. COT In. 


In the Trinity Term following an objection w was made to the 
declaration, that the plaintiff had declared on a leaſe for years 
adbut benturam, when e the very record it appearech that the 
Teaſe was expired * the uxion of e therefore he had declared 
on another leaſe. 


But THE- 3 8 no — Buch 28 5 this e 3 but faid, 

that i in all actions: of trover the uſual. form of dec aring was, that 

See 2. Mod. the goods came to the defendant per inventionem ; but it would 

. certainly be an immaterial plea if the defendant . N the 
* n — 6 5 
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Caſe 51. . 3 Anonymous. 


e eee A JUDGMENT - was given in the king's bench 3 - molt upon 2 


writ of error brought in THE EXCHEQUER CHAMBER; tht 


judgment was affirmed ; and now the plaintiff in the action 


judgment was med in TXE * AXCHEQDER-CRANDER. pot. 1 EZ. 587. Cro. Jac. 636. 
2. Stra. 1199. 8 


brought 
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brought a ſcire facias for the colts he had ſuſtairied by the delay of Ano, 


the execution. : | . 
And iT WAS OBJECTED, that it ought not to be allowed. 
Figsr, Becauſe it was brought in London, and not in Middleſex, 


where it ought to be brought ; and for a default in the writ it- 


ſelf, 


| © SxconDLY, Becauſe it did not ſet forth what became of the caſe 


in THE EXCHEQUER-CHAMBER, that is, it did not ſhew that the 


judgment was afirmed ; for if it was not, then the plaintiff has no - 


right to the colts. 
| Ox THE OTHER SIE it was anſwered, 

FigsT, That a ſcire facias may be laid in any county where the 
driginal action was brought. So if an action ſhould be brought 
on the original judgment, ſuch action might be laid in any 
county, and the fcire facias may be brought where that judgment 
was obtained. EE Rs 

And, 5EcorDtLy, all that is neceſſary to be alledged in it is; that 
judgment was given for the plaintiff, and is not ſatisfied. | 

Tug Coukr. It is true, an action of debt upon the original 
judgment, or upon a recognizance; may be laid in any county, but 


| a ſerre facias muſt always go into that county where the execution 


on the original judgment ſhould be made. 

* Afterwards, upon reading this /cire facias, it was; as before; 
obſerved, that it did not fet forth what became of the cauſe in 
THE EXCHEQUER-CHAMBER) and certainly the plaintiff cannot 
have this writ without ſhewing what became of the judgment 


removed by this writ of error; and it is unreaſonable heqhould 


have it for coſts in delay of execution; without ſhewing that the 
judgment was affirmed in THE EXCHEQUER-CHAMBER, 
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EASTER TERM, 
The Ninth of George the Firſt, 
ee AT, «567 
The Old Bailey, 
UNDER ___ 
A Special Commiſſion, | 
ee, 
Sir Henry Penrice, Kut. Judge 


THE HIGH COURT OF ADMIRALTY, 
AND OTHERS. | 


. 


— — —k ' 
| bo King againſt Maſon.  ' Cafe 52. 
| HE DEFENDANT, who was maſter of a ſhip, was indicted xyidence that 
and tried upon ſeveral indictments at THE OLID-BAILE , the captain of a 
before SiR HENRY PENRICE, Judge ef the Admiralty, ſuip tampered 
and ſeveral other civilians, and before ſome Judges of the common ü; 
| law affiling them; and this by virtue of a commiſſion under the © 3 
great ſeal, according to the ſtatute 28. Hen. 8. c. 15. ordered a fire to 


Tae FIRST INDICTMENT on which he was tried was, for = Ro 
maliciouſly and piratically burning a ſhip, to the great damage and the buckets o- 
defrauding both the owners and inſurers, againſt the peace, and verboard; and 
azainft the form of the ſtatute (a). | | Mace We. 

The fact upon the trial appeared to be as follows: | maintain an in- 
'T | : : | : : dictment for fe- 
IHE SHIP was laden with linen at Rotterdam, and bound for loniouſiy burn- 


Halage, in Spain. The defendant, when he received the 431! of ins the hi. 
ing, was ordered by the merchants and owners to put in at 5 
nn Regis, in Norfolk, in order to get a Mediterranean paſs for his 


* 


(a) $er the 22, & 23. Car. 2. c. 11 4 c | 1 
. Car. 2. - 3 c. 12, ; and 11. Ge. 1. 0. | 
” b Arne, ſt. 2. c. 9.; the 4. Geo. 1. 1. Hawk. P. C. TREE 4 RO 
| H 2 e SP ſafety. 
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Eaſter Term, 9. Geo. . In O. B. 


Tur Kins ſafety. It was proved by one witneſs, who was the carpenter of 
en the ſhip, that the defendant, when he came near to Dartmauth- Bay, 
ALOE. tampered with him to know what he would take to knock the ſhip 
on the head. It was proved by another witneſs, that the de. 
fendant gave the ſhip's crew ſome bowls of punch on the day the 
ſhip was burnt, and inade'them all drunk ; and afterwards ordered 
this witneſs to make a fire in the cabin, where there was none for z 
month before that time; which he did when the defendant and 
moſt of the crew were going aſhore, except two who were ver 
drunk; and that there. was but one bucket belonging to the ſhip, 
which the defendant had ordered a failor to fling overboard the day 
before the ſhip was burnt, The two ſailors who remained drunk 
in the ſhip made, oath, that they were fleeping there until the ſlig 


was fo much on fire, that they could not relieve her nor themſelves 


but that they were carried off by another ſhip's boat then in the 
harbour. 5 2 


*[ 75 1. Upon this evidence the preſumption was very ſtrong, thatthe 

# ſhip was burnt by that fire which was firſt made in the cabin; but 

g this ns only preſumption, and no direct proof, the defendant was 
acquitted. 55 | „VVV | 


If gootls be laden THE DEFENBANT was res upon another indict. 
1 " _ ment for p:racy, and ſtealing the goods which he had at Rotierdan 
wh e G Alver on ſhipboard, and conſigned to Malaga. . 


_ 85 - _ The evidence againſt him was, that the goods were delivered to 


captain is not him, and that afterwards he got both the ſhip and the cargo inſured at 
guilty of piracy London and Rotterdam ; and when he came to the coaſts of 
by fraudulently England, he privately run all the goods; and when the ſhip hap- 
converting them pened to be burnt, he came to Dartmouth, and proteſted both ſhip 
ks deen ule. and cargo as burnt and loft (according to the method of proteſting 
inſured ſhips), though the cargo was privately run by him as before- 
mentioned, which was proved by ſeveral witneſſes. The owner 
of the goods proved the property and the delivery, &c. 


which amount to felony at land will amount to p:racy at fea that 
upon this evidence it plainly appeared, that the defendant had run 
the goods anime furandi, which if done at land would be felony; 

as for inſtance, if goods are delivered to a carrier, and he ſteal 
them animo furandi, it is felony, and ſo is this ning &: for it 
appears, by his proteſting that the ſhip and cargo were burnt and 
loſt, that he deſigned to cheat both the owners and inſurers. 

It is true, if the maſter of a ſhip run goods, with an intention to 
cheat the king of the duties, this is no piracy, though the goos 

- ſhould happen to be feized as forfeited to THE CROWN for not pay- 
ing the duties. But here by the defendant's proteſting the good 
do be loſt, when they were not, but privatelyrun by him, this mull 
be with an intention to cheat and defraud the owners, for it ws 
done animo furandi, and his intention makes it piracy, as a felon 

ous intent makes the action felony. The 


„r 1 r 2 


— @, ©, As wo dC, 


THE ang, the king laid it down for a rule, that all act 


„ K Aaiy 


„ „ &t 


Eaſter Term, 9. Geo. 1. In O. B. 


"Tar DEFENDANT produced an inſtrument in writing, under the 
merchant's hand who freighted this ſhip (as he pretended), by 


which he had authority to run the goods, as he ſhould & find oppor- 


tunity. But upon enquiry and proof this ſeemed to be a forgery 
for tae merchant, on oath, denied his ſigning the inſtrument ; and 
the witneſs to it being now produced to prove the ſigning it, made 


oath, that he did not know the merchant therein mentioned, but 


that the defendant and another were at a public-houſe in Rotterdam, 
and ſent for this witneſs, who came, and then the defendant told 
him, that the other perſon there preſent was his mexchant, and 
that he ſent for him to be a witneſs to the power his merchant gave 
him; and thereupon the inſtrument being ready drawn, that other 
perſon ſigned it, and this witneſs atteſted it. All which gave room 


for a preſumption, that he intended the running the goods before 


he left Holland, animo furandi. 


But notwithſtanding this evidence, the Judge of the Common 
Law, who affifted the Judge of the Admiralty, directed the jury 
to acquit the defendant, for that the goods were delivered to him 
upon a ſpecial truft to deliver them at Malaga, and that it could be 
no piracy to convert thoſe goods in a fraudulent manner until that 
ſpecial truſt was determined, no more than it could be felony in a 
carrier by converting of goods delivered to him to carry to ſuch a 
place before that ſpecial truſt was determined. And bis appears 
to be the law of England by concurrent refolutions in ſeveral law- 
books (a). | 


Tae COUNSEL for the king thereupon inſiſted, that though 
this was not piracy before the Hpecial truſt was determined, yet 
the breaking open ſome bales of linen on board this ſhip made it 
piracy, for this was a converſion with force and anime furandi; 


and that it would be felony in a carrier to break open any boxes 


delivered to him, and to convert them anime furandi, for ſuch a 
converſion by force is felony, though the ipecial truſt was not 
determined. | | 


* But THE Cop held, there was a difference between 


opening bales of linen and breaking open the locks or nails of 


boxes by a carrier; and that this 


(a) 3. Inſt. 107. Hale's Pleas of the 
Crown, 61. Staundf. 25. 13. £dw. 4. 
9. Kelynge, 81. The cafe in Keynpe, 
81. was thus: A man came to Smithfield 
Marler to ſell a horſe, and a jockey com- 
ing thither ro buy a horſe, the owner del:- 
vered his horſe to the jockey to ride up 
and down the market to try his paces, 
but inſtead of that the jockey rode away 
with the horſe; this was adjudged felony. 
And certainly it is felony, but different 
from Man's Calc, becauſe the horſe was 
not delivered to the jockey upon any 


H 


was no piracy. 4 OW 


ſpeciel truſt, as the cargo was to Maſin, but 
was only a general delivery, and no more 
than the common caſe of a ſhopkeeper 
ſneveing or delivering goods in his ſhop to 
his cuſtomers, where a converſion of ſuch 
goods is certainly felony, But the delivery 
of goods upon a ſpecial truſt is commonly 
public and notorious ; and therefore if the 
party convert them before that truſt is 
determined, it is not felony, becauſe he 
may have a proper remedy by an action 
of trower to recover damages.—NoTE 20 
the former edition. 
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Eafter Term, 9. Geo. 1. In O. B. 


Tux kKire TRE JURY, thereupon, acquitted the defendant of this indiq. 
Ln ment. | : 8 | 
MazsoNn. 2 | ; 
Wy The defendant was afterwards tried upon a third indictment for 
@ cheat, in committing the acts aforeſaid, and was found guilty; 


O 


and fined, and impriſoned till he paid the fine. 


An exemplifica- WMNoTr, To prove the delivery of the goods to the captain, 
| 109 an exemplification of the entry of them made in the cuſtom. 
goods abroad, is houſe books at Rotterdam, atteſted by a public netary, and ſealed 
not evidence to With the public ſeal there, was offered in evidence. 


prove the goods * : : . l 
delivered to tie But THE COURT. would not admit this exemplification to by 
captain. given in evidence. ES ” : 


Bull. N. P. 225. 227. 


6. 


EASTER 


:4 
4 


The Ninth of George the Firſt, 5 
1 The King's Bench. _ ; 
Sir John Pratt, Kut. Chief Fuftice, | 
Sir Lyttletou Powys, Kut. | : 
Sir Robert Eyre, Knut. @ Juſtices. 
Sir John Forteſcue Aland, Kut. CT 
Sir Robert Raymond, Knf. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 
Coke againſt Allen. bias. .. - 
RROR in the court of king's bench, upon a judgment given 4 warrant of * 
in the court of common pleas. - attorney may be 


ä | : | filed at any time 
The error aſſigned was, for not filing a warrant of attorney, as before the de- 

required by the ſtatute 4. & 5. Anne, c. 16. for the amendment of ſendant pleads. 
the law, by which it is enacted, That the attorney for the,plain- S. P. accord. in 
« tiff ſhall file his warrant the fame Term in which he declares, Fitzgi> 291. 


« and the attorney for the defendant in the fame Term in which he is. 1; 


appears. E  q. Com. Dig. 
But this was over-ruled ;- for if the plaintiff's attorney file W | 

the warrant at any time before the deſendant has pleaded, it is * 5 

luficient to maintain the judgment, though by the ſaid ſtatute he 

may be fined if he do not file it in the Term when he declares 

but the not filing it in manner as aforeſaid does not impeach the 

judgment, 1 „ . 


# 


Wy 7 Spackman 


Eaſter Term, 9. Geo. 1, In B. R. 


Caſe 54. = Spackman againft Huſſey. 


A declaration in TH PLAN TIFF declared in THE MARSHAL's COURT upon 
* * aninfimul computaſſet infra juriſdictionem, c. and had judg, 
ant became in- ment. | | : 
debted upon an And now, upon a motion to ſet it aſide, it was inſifted, that 
_— . fone the accounf does not alter the duty, for that may ariſe in York 3 and 
231 d no other conſideration being laid to intitle the Court to any juriſ, 
ent. dition, the judgment ought not to ſtand. 


But Ir was ADJUDGED, that the account was ſufficient to give 
the Court a juriſdiction (a. EE 


(a) See Emery e. Bartlett, that an ac- that in an ux fr in an inferiot court, fo 

tion in an irferior court, upen an account money had and received, the declaration 

1 ſtated, need not ſtate that the ſums in ar- myſt alledge, that the money was had and 
rear, concerning which the parties ac- received within the juriſdiction, as well as 

counted, were in arrear within the juriſ- that the detendant promiſed to pay within 

d. ction of the court, 2. Ld. Ray. 1555. it, x. Term Rep. 251.—Sce alſo 1. Show, 

S. C. Stra. 827. Stanion v. Davis, 395. 2. Show. 246. 2. Will, 16, 1. Ld. 

6. Mod. 223.— But ſee Trevor v. Wall, Ray. 211, Cowp. 20. 
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I RINETST 


TRIENETY FEERM 


The Ninth of George the Firſt, . 
_ 1 


The King's Bench. 


Sir John Pratt, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, R.. Tuſlices. 
Sir John Forteſcue Aland, Kut. 
Sir Robert Raymond, Kut. Attorney General. 

Sir Philip Yorke, Kut. Solicitor General. 


WW - 


5 *[ 78] 
* Tucker againſt Goldburne. Caſe 55. 


| N ACTION OF DEBT was brought upon an aſſignment of a Indebtupon the 
bail-bend taken by the ſheriff, who had arreſted the de- aſſignment of 


fendant upon a capias, c.; and upon a demurrer to the 2 bail-bond, the 
| declaration, . 


| the arreſt was 
IT was OBJECTED, that the plaintiff had not ſet forth the capray, made mult be 
or the teſle or @ return of any * capias, as he oughtto have done (a); ſet forth. 
and the court of common pleas being of that opinion, 


A war or ERROR was brought in the court of king's bench. 


ut the judgment of the common pleas was affirmed, for it is the 
capias which gives life to the bond. . 


(a) Cro. Eliz. 647. 1. Sid. 1 59. and Saxby <, Kirkus, in the king's bench, in 
Huary Term, 1754, Sayer, 116. 0 5 ä | 


Moor againſi Thompſon. - Caſe 55. 


court of common pleas, for entering on the plaintiff's land on may fever the 
1 twenty-fifth day of March, in the fourth year of George the — Sa 
FF | Ae . which the plain- 
irh with 2 continuards of the ſaid treſpaſs the twenty-fifth _— EP hath declar. 

| 1 2 In d. 


proceſs on which - 
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| JN AN ACTION OF TRESPASS brought by the plaintiff in the Were the jury 


— 


Trinity Term, 9. Seo. 1. In B. R. 


Meox in the ſixth year of George the Fir/t {which was two years), &. 
mau . 7 | 


OT The defendant pleaded, that the lands were copyhold, and the 
freehold of one Green. . | 885 


The plaintiff replied, and, admitting them to be copyhold, ſet 
forth a ſurrender made to him, and that he was admitted a whole 
year before he brought this action of treſpaſs, &c. viz. on the 
feventh day of Abri in the fifth year of George the Fir. 


The defendant in his rejoinder denied the ſurrender : iſſue 
thereon. | : e 
At the trial there was a verdict for the plaintiff; and the jury 
gave damages for that year only, d predis the ſeventh day af 
. April, in the fifth year of George the Fir, whereas the plaintiff 
had declared for two years damages. 


*f 79 J And now upon * a writ of error brought, it was inſiſted, that 
b though the plaintiff had a verdict, yet if the jury did not find 
| enough it is an inſufficient finding ; and here they had found 
damages only for one year, where the plaintiff had declared for two 

_ years damages, and the jury cannot ſever the damages for which 
the plaintiff had declared. 3 : | 


TEE Couxr. Bad the damages been aſſeſſed generally, it had 
not been good, becauſe upon the record it appears, that the plain- 
tiff ougtit to recover no damages until the ſeventh of April, in the 
fifth year of George the Firjt, becauſe till then he hath no title i» 
the lands. If the damages had been aſſeſled, they might have been 
releaſed. I 1 


The judgment was affirmed, 
Cate 57. Colebrook againſt Diggs. 
3 | Tueſday, 2 June 1723. 
If = plair tiff in FEFEREOR IVY THE EXCHEQUER-CHAMBER upon a judgment 
debt on bond for L. given in the court of king's bench for ſixteen hundred pounds, 


te payment of in an action of debt on bond conditioned for payment of money 


me ne obtain 5 | 7 
ene in tue Only, and there the judgment was affirmed. 
by = -T 334 S424 EF 9 - 


Aeg terch, and © A qprit of error was afterwards brought in THE HOUSE or 
„ere ene PEERS. I he plaintiff in the original action was about to take 
in the exctrovey.. Out execution againſt the defencant, for not entering bail, accord- 
rler ber, the de- ing to the ſtatute 3. Fac. 1. c. 8. ſ. 1. (a), which enacts, „“ That 
fendent, on © noexccution ſhall be ſtayed by any writ of error or ſuper ſedee: 
| 1 6 mo ce thereupon, in any action of debt upon a jingle bond, or upon an) 
. «© Obligation with condition for payment of money only, or for 
mit grve ſreſh bail, according to 2. Fac. 1. c. S. or the plaintiff may take out execntion. — S. C. 1. Str 
"$27. i. Sal. 97. 1. Com. Dig. Bail (N.). 5. Cem. Dig. = Pl:zder®* (3. B. 14). 


(a. Perpetuated by 2. Car. 1. c. 4 f, 4. ; and ſee 16. & 17. Car. 2. c. 8. perpetu- 
atad 6 22 8 23. Car, 2. 2. 7 
| « rent, 
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Trinity Term, 9. Geo. 1. In B. R. 


e rent, or upon any contract in the courts of record at /r minſter, 


« or in the counties palatine, or in the- courts of great ſeſſion; 


« unleſs ſuch perſon, in whoſe name ſuch writ of error is brought, 
« with two ſureties, ſuch as the court wherein the judgment is 
« given ſhall allow of, ſhall firſt be bound unto the party for whom 
«. judgment is given, by recognizance in double the ſum recovered, 
« to proſecute the writ of error with effect, and alſo to pay (if the 
judgment be affirmed) all debte, damages, and coſts, adjudged 
« upon the former judgment, and all colts and damages to be 
te awarded for delay of execution.” 


M. Reeve, for the defendant, inſiſted, that having, already 


entered into ſuch a recognizance inthe court of king's bench before 
the writ of error was allowed, he is not obliged by this ſtatute to 
give a new recognizance of bail, having already purſued the ſtatute 


by giving bail in that court where the judgment was given, and it 


would be very hard for him to be bound in two recognizances for 
one and the fame matter. This caſe differs from the caſe of Tilly 


v. Richaraſon (a), for there the original judgment was obtained in 


the court of common pleas, and bail given there on removing the 
record into this court; and when a new writ of error was brought 
on the judgment in this court, new bail was given, becauſe no 


recognizance was before entered into in this court; for this 


court could take no notice of the recognizance given in the court 
of common pleas ; but if any new bail ought to be given, it ought 
to be in THE EXCHEQUER-CHAMBER, Where the judgment is 
affirmed. 


Ox THE OTHER SIDE it was inſſted (Y), that this matter is ſo 
plain that it was never controverted. Upon a writ of error in 
parliament, the plaintiff in error mult alledge the judgment in the 
court of king's bench to be erroneous, as well as the judgment in 
THE EXCEEQUER-CHAMBER ; for after an affirmance in THE 
EXCHEQUER-CHAMBER, this court awards the execution ; for 
that court remits the cauſe with the proceedings : and this writ is 
brought in delay of execution of the judgment; but the firſt 
recognizance does not extend to the coſts ſuſtained in THE HOUSE 
OF PEERS, but only to the coſts for delaying the execution by the 
frſt writ of error ; ſo that if a new recognizance ſhould not be 
given, the coſts upon the writ of error in parliament, if the judg- 
ment ſhould be affrmed, would be lot. lt is true, the ſtatute 
enacts, ©. That bail ſhall be given in the ſame court where the 


judgment was given ;”” but this is only explanatory, and intended 
that it ſhould be given where the judgment was of record. 


Tux Court. After an affirmance in THE EXCHEQUER- 


CHAMBER, we award execution, which we ought not to delay, 
without taking new ſecurity for tne damages and coſts. This act 
is a remedial law, and is to be extended by equity. It is conſidered 

(a) 1. Salle. 97. pl. 2. 8. C. 2. Id. (2) By NnfTAK ER, Serjcant. 
Raya. 240, 5. C. 7. Mod. 120. 


28 


- 


CoLzznoot 
againſt 


D668. 


— 
4 * 
LR Ws a _ N Wir dts i. r | p 5 CET e Nn a 
. er N N SS 7 "ES. AL n 1 81 To SR ods Aa — 
* r n - _ — 8 „eee enen Air Tbs Pug : tv bh LY) Re 


n * n Nn 


n 
N 


7 
. 
3 
of 
=. 
7 
* 
= 
» 
I 
* 
8 
7 
2 
58 
* 
1 
* 
* 
— 
2 
it. 
* 


* 


©" h 
PY (ESI Fo LOT uw 
0 


© 4 met} 
Mok nga dat 


Trinity Term, 9. Gee. 1. In B. R. 


cor xzxo0ox as a judgment and record in this court, after it is afſirmed in rut 
agar?  EXCHEQUER-CHAMBER, for the writ of error returnable in par. 
Dress. liament is always directed to the chief juſtice of this court, and he 
carries up the record. Aud there is no manner of inconveniency 
by entering into two recognizances ; for both are the fame in 
reſpect to the plaintiff in error, becauſe by the late ſtatute he has 
a proper remedy, if the plaintiff in the original action take out 
execution for more than is due; but it would be very inconvenient 
for him to be delayed by a writ of error, and to have no ſufficient 
ſecurity to make ſatisfaction for his loſs. There is a caſe (a) 
where an executor was obliged to give bail in the chamberlain ; 
London's court, and likewiſe bail for the ſame thing in the ſpiritug! 
court, and ſo double bail; and this was warranted only by a par- 
ticular cu/tem in London, which is not to be favoured fo much as 2 
general ſtatute made for the advancement of juſtice. 


So the party was ruled to put in new bail in the court of king's 
bench, elſe execution awarded. | = 


(a ) Luck's Cafe, Hobart, 247. 


Caſe 58. | Wilkinſon again Matthews. 
In what 5 A {jJPON A MOTION to diſcharge the perſon taken upon an eſcape. 


perſon may be warrant after he had obtained à day-:ule, 
arreited on an : | | | 
| IT was RULED, that the defendant ſhould ſhew cauſe on ſucha 


ejcape-Wwarrant. 
Hoe day. ; | 
And afterwards upon that day he ſhewed for cauſe, that the 
taking upon this warrant was about eight of the clock in the 
morning, and long before the Court was fat, ſo that the · plaintiff 
could not have a day-rule at that time. | 


But this was over-ruled, becauſe in this cafe there ſhall be no 
fraction of a day; and the opinion of the late CHIEF JusTics 
| Hol r was now mentioned, that where a perſon is taken upon 
4 [$1 ] = e/cape-warrart * who had obtained a rule for that day, that the 

preſecutor ſhould be committed; and that it was ſufficient if the 
party had delivered his name in writing to the clerk the night 
before the day he moved for @ day- rule, as ſoon as the Court 
ſhould ſit. | | 


But it appeared in the principal caſe, that the day-rule was 
obtained after the party was taken upon the e/cape- warrant, on 
purpoſe to avoid the commitment by virtue of that warrant ; and 
that his name was not delivered to the clerk the night before, but 
ſitting the Court. Rt | 


* 


Ir was RULED, that he ſhould continue in cuſtody (a). 


(a) See Prachaw*s Caſe, where a rule and her name was in the petiticn of the 
was mace on a conſtable to ſhew cauſe, day; but the rule was never drawn up.— 
&c. for arreſt. ng ene who had a ticket, NoTs t fo: my cditiun. 

| | The 


Trinity Term, * Geo. 1. In B. R. 


The King ogainſt Ackworth and Others. - Cale 59. 


U PON A MoT1oVN for an attachment againſt the defendants, On a motien for 

upon an affidavit of their withdrawing a witneſs from giving _ — if 
evidence at the aſſizes in a trial had there upon an information . eee 
againſt certain ſmugglers; | by he 0. 


| | 1 the facts con- 
It was ſhewed for cauſe why an attachment ſhould not go, that n. 3 


the defendants had affidavits to diſprove the charge made againft fdavits of the 
them by the affidavits of the plaintiff; thereupon thoſe affidavits proſecutor, the 
were now read in court: and it was affirmed to be the conflant rule ſhall be diſe 
practice, that though the affidavits produced by the plaintiff were © * 

very full as to the charge, yet if the perſon denied ſuch charge 8 

by as plain and poſitive affidavits, in ſuch caſe he ſhould be diſ- 

charged, and an attachment (ſhould not go ; and that if ſuch affidavits 

were not true, then the plaintiff had a proper remedy, which was 

by indicting them for perjury. And becauſe a man ſhall not be 

kept in cuſtody, and deprived of his liberty, by an attachment, 

therefore this is the only caſe where a negative oath ſhall be pre- 

ferred to an affirmative. | N 


All which was agreed by THE Couxr; but that the pre t 
caſe differed ; for the defendant did not by his affidavit plainly den 
tac tat with which he was charged. | 


Aa 
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MICHAELMAS T ERM, 
The Ninth of George the Firſt, 
_ | 
The King's Bench. 
F023 i- 
= Wn. | 
A Trial at Bar, 
BEFOR® = 
Sir John Pratt, Kut. Chief Juſtice. 
Sir Lyttleton Powys, Kut. 


Sir Robert Eyre, Kit. FJuffices. 
Sir John Forteſcue Aland, Kut. 


Sir Robert Raymond, Kut. Atlorney General, 
Sir Philip Yorke, Knt. Solicitor General. 


* The King againſt Layer. b Caſe 60. 
Wedneſday, 31 October 1722 . | | 


HRISTOFER LAYER being committed to THz The Court will 
Tk , ToweRforhigh treaſon, in compaſſing the death of the king, rot order 2 pr 


| and an inditment having been found againſt him at F 
2 X 5 for high treaſon 
ford, in Eſſex, before ſpecial commiſſioners of oyer and terminer, to be unfuttercd 


and being removed hither by certiorari, was afterwards brought up at che time of his 
by habeas corpus to the bar, and arraigned upon the indictment. e 

p | | N OT becauie 18 
confined in Tux Towen ; but during his trial his irons ought to be taken off, unleſs there be danger of 
a reſcous or eſcape.— S. C. 6. St. Tr. 229. S. C. 8. St. Tr. 570. S. C. Fortef. 396. S. C. Foſt. 


| 758.231. 245. 2. Inſt. 325. 3. Inft. 34. Mir, ch. 3. . 54. 2. Hale, 219. Kely, 10. Staundf. 
[733 4. Hawk. P. C. e. 28. ſ. 1. 85 . ha Y 


- 4 
| (a) See the Natite 24. Geo, 2 ©; 48. 5 : £ 
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Michaelmas Term, 9. Geo. 1. | In B. R. 


Tux Kixs FUNGERFORD and KETTLEBY, who were aſſigned his Counts, 
E moved, that the irons might be ſtruck off his legs, and inſtanced the 
. caſes . Gordon, King, and others, where it had been fo done before 
they pleaded ; and argued, that he was not obliged to plead until 
his fetters were taken off (a); and that it was thc opinion of the 
late ChiEr Jus ric Hor, that it ought to be fo done; that this 
perſon was the firit Tower priſoner that e ever had irons on his legs; 
and that there were no ſuch inſtruments there until now brouzit 
| from NEWGATE. . 


THE PRISONER Simba moved, that the irons might be 
taken off before. he pleaded, becauſe lying i in his clothes all nicht, 
and other inconveniencies occalioned by thoſe irons were fo painful 
to him, that he being deprived of his reſt had not the free uſe of 
his reaſon ; that he hoped to have a fair trial as allowed by the ay, 
without any undue ſeverities; and he complained of ſome ill uſage 
as he was bringing to the hall. 


Tur Covurr anſivered, that they could not whe notice of ſuch 
ill uſage, becauſe they 1 not know by whom it was done; and 


as for the irons being taken from his legs, it is true, that it was done 


in thoſe caſes cited by his Counſel, but-it was where the priſoners 

had pleaded to their ſeveral} infmenth, and were to be tried on tie 

ſame day; and that it would be to no purpoſe to inſiſt on this 

* [8 3 ] matter * for ſo little a time as the priſoner now had to ſtand at 


THE BAR; and as for taking them off in THE ToweR, the Court 
woutd make no order, bn if they did,-it might be an 1 | 


to his keeper if he (the prifoner) ſhouid eſcape, therefore it muſt 
be left to his keeper's diſcretion how to uſe his priſoner, elpecal 
fince he had already attempted to eſcape. | 


Tur Cover then recommended it to the priſoner? s Counts, 
that if they had any exceptions to the en they would: now 
ſhew what thoſe exceptions were. 


The Court will Whereupon they made the exceptions ö M ſpelling, 

not quaſh an in- falſe Latin, nonſenſe, and ſurplulage, and that there were infignit- 
3 cant and inſenſible words in the very commiſſion, by virtue 
miſ-recital - of Whereof this indictment was found, as plenius veritat (b ), which 


the ſpecial com- words cannot be conftrued to any manner of ſenſe. 


miſien under rd 


Which it was But as to the fault objeted to the cammiſFon by virtug 
taken. this indictment was taken, it was anſwered and refolved, that this 
Court has no power over it, fo as to.quath the indictment. And 
though the objection is, that _—_ veritat cannot be conſtrued 
in any manner of ſenſe, yet by tranſpol.ng the words it may be 


made good ſenſe. They are in = recital of the commiſſion of the 


caption of the indiftment, and mult refer to the former words 


| (s) Crantourn's Cafe, z. mT: 28. er quomodlo, er da ab; 3 
Mirror, c. & f. 1. Kelynge, 10. cc flantiis fremijja ct ecrum qreedliber, jo 


(e) The words are, Er per quer wel © corum aligued wal aliguay gc, 


#6 per guem, cui wil guibas, uu do, qxelizcr, i cencernent. 2 dat. 5 
* . 


— 


en 


e 
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te ad inguirend. They are inſerted in the form of a commiſſion Tux K 
| publiſhed in a treatiſe allowed by all the Judges called, A _ 
| Collection of all Statutes relating to High Treaſon, compoſed - 

E « for the Aſſiſtance of the Juſtices in Scotland.” | 


But HONGERFORD ſaid, that the authority of that book was 
denied by all the Judges, except PRATT, Chief Juſtice, in the caſe 
of Mathews (a) ; for it. was reſolved, that a panel of the jury deli- 
vered to the priſoner charged for high treaſon, without any addi- 
tions or places of abode, is ſufficient, contrary to that treatiſe (5). 


'FigxsT as to the miſ-ſpelling. The priſoner is called in the An indictment 
indictment Chriſtopherus, with an e, when it ſhould be with an e, * Sood, although 


* 5 5 7 rr e Ne a WF * Wr 2 
rens err Nennen nd 15 hl N ab ee 7 en - 
ETON 8 . 8 ee l ; ER Ne. rr « 
bh. —_ * 6 A 


* . * 
8 


| i 2 the de- 
as Chriftophorus. _ | wm 
| Tt was anſwered, that they did not know what his name was, and m inftead ot 
probably he might be baptized by that name ; but if he was not, mn 
it might be pleaded in abatement z and though the lexieons and 3 
dictionaries might warrant Chriſtophorus to be the right name, yet 
the other might likewiſe be a name of baptiſm. 


r 
e 
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Tux CourT. As to the miſ-ſpelling of the priſoner's name, he 
may plead that matter in abatement, for he may be as well * known 
by the name of Chriſtoferus as by the name of Chriftefer : and #* [ 84] 
this objection deſerves no other anſwer. | 


SECONDLY, It was objected, that the words in this indictment « Compaſſavit, 
are, „That he (the priſoner) compaſſavit, imaginatus fuit, et imaginatus 
« intendebat ad ſacram perſonam domini regis capiend. ſeiſtend. et 8 5 ee 
4 impriſonand.; now here the conjunction copulative © er t — 
| ſhould have joined the word © intendebat to the fame mood and indictment of 
tenſe, but inſtead thereof it is joined to verbs of. the preterperfect treaſon. 
| tenſe, &c. ; therefore it makes incongruous Latin, and improper 
in an indictment, and makes it vitious, - | 

Tus CourT. It is not true. The verbs are not all in the 
ſame tenſe z but though they are not, and the preter tenſt is coupled 
with the preterperfect tenſe, yet that is not material, and ſhall not 
make this indictment naught ; either word is ſufficient to charge 
= defendant with the intent of compaſſing; either overt ad is 

cient. J | 


THIRDLY, It was objected, that the words © ad ſeißend. the A charge of 


© king” is an inſignificant word, not known in the law, or in any treaſon capiend. 


2 
4 


J Latin author; and for theſe reaſons this indictment ought to be % CR | 
« quaſhed, and the rather, becauſe all forms of indictments, eſpecially — 
1 in high treaſon, ought to be very certain. | - * 5 

( ä a be inſerted in the copy of ; 
£ 9 The late Mr. FJ. Fofter obſerves, but that the act „ 
b that the little tract intituled, „The © not require that exactneſs, and that the == 

Method of Trial of Commoners in Caſes practice is otherwiſe.” Foſt. Diſc. 

. Lol High Treaſon,” publiſhed in the year High Treaſon, chap. 3. p. 230.— See 


709, by order of the houſe of lords, Matthews? Trial, 9. St. Tri. 680. No. 34. 
UireReth, 4 That the addition of dwel- ſo puære which is the book alluded to — 
ung. places and profeſſions of the jurors Nor E ro former editicn. 

Vor. VIII. 1 e | Taz 


* e er CINE CET NG OE EE IT IO _— 
a at "TT n N < 
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© © Mliljchaelmas Term, 9. Geo. . Ja Be 


Tux KN Thr CourT. As to the words neg: get it being only an 

«gz overt proof of the deſign, it is well enough if any proof be made of 

Lavzr zn overt act of the things laid in the indi ment. Beſides, it is not 

Dia word unknown in the law, for it is uſed every day in the court 

of exchequer, where ſ-:/zre facras are words in a writ ſent to the 

ſhefiff, and he returns ſeifirz fect. © Seiſiend.“ is a proper word; 
but without it there is ſufficient to charge Mr. Layer. 


- > » 


On mn india. - THM -0BJEZCT10NS being over-ruled, he was demanded to 
ment for Ligb plead. 5 | 
treu ar, if 3 mile 


e be pleaded The priſoner pleaded miſuamer in abatement, and his plea was 


in abatement, received, read, and filed. 


and the attor- G7 
nzy-general de- Afterwards he was ſent back to THE TO w ER, and ordered to be 


mor to the plea, brought again to THE BAR on Saturday, on the morrow of A 
the Court wil $2u/s; and being accordingly brought up on that day, namely, the 


not atow Oe third of Vovember, THE ATTORNEY-GENERAL demurred to the 


priſ ner time to 


reply, or to join Plea, and prayed that the priſoner might join in demurrer. 


u demufter. Tak COUNSEL for the priſener deſired time to reply, or to Join 


in demurrer, and the rather, becauſe in Fitz- Harris's Caſe (a) 
four days were given by this court, which is fome proof that it is 
tha courſe of the court to allow time to plead in ſuch caſes. 


THE CHIEF CLERK of the crown office being thereupon aſked 
what was the cuſtum of the court in this matter, anſwered, that 
in criminal cafes there were precedents-where, upon demurrer, 
time was givea to join in demurrer, but never in capital caſes, 


Tux COUNSEL for the priſoner thereupon argued, that if time 


was given in criminal caſes, d ſertieri it ſhould be allowed in 


capital caſes. ; 


Tux K1NG's COUNSEL replied, that no inſtance could be given 


where, in capital caſes, a day had been allowed to join in demur- 
rer, becauſe the E can do nothing elſe; therefore where he 
pleads in abatement, tte ſhould always be prepared to maintain his 
plea. As to Fitz- Harris's Caſe, it is rather an authority againſt 
| the priſoner than for him, for that was a plea to the juriſdiction ei 
. - this court, to which there was a demurrer, and&#itz- Farr: 
immediately joined in demurrer. It is true, in the preſat caſe liſe 
is concerned, but not ſo immediately; and this plea is fo Frifelous, 
that it ſcarce deſerves ananſwer, it being only a pretended miſtake 
of a letter in the priſoner's name of baptitm, when there are uncon- 
 _ troulable authorities that it is ſpelt both ways; and notice was 
* [ 8517 given of * this demurrer yeſterday, and a Copy thereof ſent to each 
ef his Counſel, fo that greater indulgence hath been ſhewed to him 
than formerly to Fitz- Farris, or to Lerd Pręſton, who upon 
| His trial at THE OLD-BALLEY, before the Chief Juſtice Hol r, 
for high treaſon, pleaded his patent of peerage, but was denied time 
to produce it. 5 
(a) 1. Vent. 354. 2. St. Tr. 224. 4. St. Tr. 165. 2. Show. 165 
| 5 8 Kr 


2.99 TVT 


| privilege of THE HOUSE OF COMMONS, which were extraordinary 
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Ir HE COUNSEL for the priſiner admitted this; but the reaſon Tur Ride 
w 


time was denied to produce the patent was, becauſe Lord 1 
Priſton pleaded, that it was dated at St. German's, and it would 


have been a diſhonour to the court to proceed in the examination 


| of letters patents granted by the late Xing Fames after his abdica- 


tion, becauſe every act done by him afterwards as king was abſo- 


@ lutely void, 


Tue Coun uponthe whole matte held, that time was never 


| vet given in capital caſes (a) to join in demurrer, and faid, that 


what was now offered as a plea was firſt offered as an exception to 
the indictment, and that the priſoner's Counſel were then ready to 
argue it as an exception, and why not now, when it is a plea. It 
is true, they have mentioned Fitz- Harris's Caſe as an inſtance 
where four days were allowed by this court for- him to join in 
demurrer; but that is ſo far from being a caſe in point, it 
widely differs from the preſent caſe ; for there the cauſe of delay 
and conteſt was between the prerogative of THE KING and the 


things, and to be well confidered before Fitz- Harris could be 
tried; now in the preſent caſe the priſ ner cannot withdraw his 
plea without leave of THE ATTORNEY-GENERAL, Who having 
demurred to it, the priſoner has nothing more to do than to 
join in demurrer, and all the proceedings in ſuch caſes are in- 
ſtanter, EF | 


TE PRISONER anſwered, that he did not affect any unreaſon- 
able delays, but that he was willing to withdraw his plea in ebate- 


- 


neut, and to plead in chief, though he had a joinder in Cemurret 
ready engroſſed. He did accordingly withdraw it, and pleaded by 
| the name in the indictment, Chri/iopherus, | | 


Tak PRISONER moved for @ rule, that his wife and ſiſter Ta peifon bein 


| might be permitted to viſit him under ſuch reſtrictions which the pat. 1 
| Court ſhould think fit. And a rule being about to be made, that meafsp, thecourt 


bis wife might come to him, being firſt ſearched, bur as to his liſter, of king's bench 


| that it ſhould be left to the diſcretion of the keeper, may, by auI r, 


IT was OBJECTED agai nſt this rule, by the Counſel for the king, — 


that the like had never been made. It was denied to Fita-Harris, perſans named 


| and only an intimation given to the Keeper, that it might be ex- - the rule to vi- 


pedient for his friends and relations to viſit him. 


* But THE CHIEF JusTICE ſaid, that it was true the wife of * 86 1 
Fitz Harris was denied to come to her huſband, probably becauſe 8 
ſhe had miſbehaved herſelf by throwing his plea into the court 

when it was not figned z and it was now affirmed, that there had 

been rules made by this court of the like nature; but if there had 


* 
— 


(a) In e pita eaſes no rule $ given either are #n/anter ; and therefore Capital eaſes 


to picad or to join in demurrer; but the d. ffer from other criminal cafes not capi · 
Pr dener being at the bar is obliged to an- tal. Nor to the fermer edificn, © 
der imm. daatel/, for all the proceedings | | mY 


I ee 
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Tux Kixc not, yet it was in the power of the Court to make a rule to oblige 
n the keeper. to permit the priſoner's friends to come to him under 
: proper reſtrictions. 5 


And a rule was made accordingly for his wife to be admitted, 
in the preſence of the gaoler, and after being ſearched. 


If an inditment PENGELLY, King's Serjeant, on the fifteenth of Neventer, 


w- removed into moved the Court to appoint a time for the trial. 
court o 
king's bench bb TE Couxr. The proceſs muſt be returnable at a comnbn 


certivrarizthe trial day, the indictment being removed by certiorari; the laſt return in 
muſt ” on the this Term but one is in eight days of St. Martin, and then the 
r a may be the quarto die pot, which will be the eee of 
the vc re fecias. All 


The priſoner defired a further day. ; 


Tax Cour faid, that cannot be, for the jury cannot be ad- 
journed beyond the return. 


A laber cerfus THE PRISONER then moved (notice having been given) for a 
ad tefiificardm ſubpoena ad teftificandum to be directed to his witneſſes, and for an 
ought rot to if. habeas corpus ad te/tificandum to bring up Lord Orrery and Lerd 
3 North and Grey, who were then priſoners in THE T OWER for 
Party is a mate- high treaſon. | 
** Taz Cover. Such writs 3 formerly been granted of 
Forteſe. Rep. courſe at a Judge's chambers ;. but the inconvenience may be © 
_ great, that an affidavit ought to be firſt produced that they ze. 
| material witneſſes, otherwiſe, at ſuch a trial, under ſuch 2 pre- 1 
tence, there may be a ate Sol- delivery of all priſons ir. tue 


kingdom. 


? 

- But SIR Bene Yorke, Htterney-General, the next day, con- 

ſented to ſuch writs without any affidavits. | 

R Taz Covar, however, made a general rule, that no haben L 

corpus of either tide, civil or crown, thould be granted hereafter, 1 

without affidavit that the parties to be ſubparna” d were materia a 

witneſſes, and bade the officers take it down ; and the Court de- n 

clared that they might, on the circumſtances of the caſe, refuſe to h 

a3; Kant ſuch writ of Haleas corpus. p 

Pueve, If a de- THE PR I1508ER likewiſe moved for a rule, that he might have 1 

n e copies of all the papers in the keeping of THE SECRETARY a 

ror, 1-4 ih ' OF STATE which \ were intended to be produced 1 in evidence agaiuit el 
4 treaſon is in- 

titled to copies im. tc 

MOON To WHICH it was anſwered, that it was time e enough for ſuch Fo 

a motion. " 


=7 


So he was remanded to TH Towr, and his trial ordered to 
be on 4/edne/day the twenty-firſt of November. © 


A priſoner tial At which day he was brought to the bar and tried, his irom 
rot be —w_— in being firſt taken off. 2 15 
: | 111 


ar 675. 


. 
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Tux JURY were called by the clerk of the crown- office, 


and the priſoner was deſired to except againſt. as many as he 
thought fit, ſo far as the law allowed. | | 


4 US. 

THE PRISONER thereupon moved, that the panel might be called 

over, that he might know who appeared, and who not, which, after 
ſome oppoſition, was done. | | | 


Tk CLERK then called over the whole panel. 


THE PRISONER challenged thirfy-four peremptorily, and two 
more printipally, for ſaying in Efjex, that they hoped to ſee him 
hanged ; and hg challenged four more for want of ſufficient 
frechold within the county, within the meaning of the ſtatute 
7. & 8. Will. 3. c. 32. (a) by which it is enacted, © that they 
* muſt have ten pounds per annum; which challenges were 
allowed. But, PER CuklAu, being ſervant to the king, or 
farming anything under the king, is no cauſe of challenge. 


TE ATTORNEY-GENERAL then challenged eight for the 
king. But he is not by law obliged to ſhew any cauſe of ſuch 
challenge before they have gone through the panel, and the jurys 
men not challenged are ſworn (5): for if thoſe who appear are not 
enough to make up a jury, then thoſe eight may be ſworn. 


But theyury was full without them, and now ſworn. 


The firſt witneſs produced againft the priſoner was one Stephen 
Lynch, who depoſed, that he and the priſoner did often conſult 
together, and propoſe methods how to ſeize THE TowWER, and the 
Lord Cadogan, the Lord Townſhend, and Mr. Walpole (c), and 
THE BANK OF ENGLAND, and to give the arms in THE TOWER 
to the priſoners and others in the Mint, and to the mob, and 
likewiſe to ſeize the king and the prince; and that on the twenty- 
fourth day of Auguſ laſt the priſoner read a declaration; and 
gave it to him (this witneſs) to read at the fign of the Green- Man, 
in Laytonſtone, in £/Jex (d), which was to be ſent all over England, 
as ſoon as they had ſeized the city of London; that he (this wit- 
neſs) was the perſon appointed to ſeize the Lord Cadogan, and that 
he was to have as many men as he ſhould chooſe for that enter- 
prize; and that accordingly he (this witneſs) and the priſoner 
went to view that lord's houſe, to whom the priſoner pretended 
that he had an authority to ſell an eſtate, &c. ; and farther he 


Tux Kine 
 againg 
LAYER. 


A priſoner may 
have the whole. * 


parel called be. 
fore he chal- 
lenges, 


In treaſon, the 
priſoner may 
challenge pe- 
remptorily and for 
cauſe. 

Co. Lit. 156. 
Moor, 12. 

3. Inſt. 27. 

4. Hawk. P. C. 
c. 43 f. 5. 

The king may 
Challe nge with- 
out ſhewing 
cauſe before the 
panel is peruſed. 
Moor, 595. 


4. Hawk. P. C. 


ch. 45. ſ. 3. 

An accomplice in 
high treaſon is a 
competent wit- 
neſs, although no 
ground be pre- 
viouſly laid by 
other witneſſes 
to give verifimi- 


litude to his teſ- 


timony. 


I 


depoſed, that he got ten guineas of the priſoner to defray his 


charges until they could put their deſigns in execution, which was 
to be done as ſoon as the ſoldiers, who were then encamped in 
Hyde-Paræ, ſhould break up; that theſe conſultations were 
carried on between the priioner and this witneſs for a whole 
moath ; yet the priſoner neyer toid kim who was to be the general 
(e) See alſo 3. & 5, Will. & Aa y, c. 24. (c) Sir Robert Walpole. 

5 See 32. Edw. 1. commonly called (4) This was the over: act which was 
an Oroiarce for Inqueſis, 4. Hawk. P. C. laid in the county of Eſte. 
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officer; though he went with him to the Lord North and Gren 
houſe, but not a word ſpoken there of their ſcheme, where thig 
witneſs was introduced by the priſoner, and received very kindly, 


The next witneſs produced againſt the priſoner was a ſoldier, 


Serjeant Plunket, who depoſed, that in Fuly laſt he met the pri 


ſoner in Lincoln's-Inn Fields, who there told him of this ſcheme, 
which was then in agitation, to bring in % Pretender, and if he, 
this witneſs, could procure ſome ſoldiers who were then diſbanded 
to liſt themſelves in the Pretender's ſervice, then they ſhould be 


able to regulate the mob upon any inſurrection, and told him, that 


the Lord N. and G. was to be their general, and that he would 
head the inſurrection; that the priſoner then gave him half- a- crown, 
and promiſed to ſend him more money to liſt men; that after- 
wards he received half-a-guinea of one 7effertes, a non juring 
qr who told him, that Mr. Layer was in the country, and had 
ent that money to him; that in a little time afterwards he had a 
letter left at his lodging by the ſaid parſon, that Mr. Layer was 
come to town, and thereupon this witneſs went to him at the 


_ Cafile-Tavern, in Drury-Lane, where Layer told him, that he had 
ſent a whole guinea by the parſon, and wondered that he had 


received but half, and no more, and then he the prifoner told 
this witneſs the whole deſign; and that ſome of the greateſt 
* men in the kingdom would come into the ſcheme; and though 
he (this witneſs) acknowledged that he could neither write or 


read, yet he remembered the contents of the letter which he had 


received three months ſince, and which one of his camrades diq 
read to him. | Hos a 

The next witneſs was rs. Maſon, who depoſed, that the pri- 
ſoner left a bundle of papers with her for ſafe cuſtody, which was 
ſealed with A HEAD; that the bundle fo left with her was not 
opened until the meſſenger ſeized it at her lodging; and that the 
bundle now produced in court is the ſanie which was left with her 
by the priſoner, ſhe having magked it in a particular manner; and 


the meſſenger depoſed, that it s the fame bundle he ſcized at her 


lodging. | 

Then the meſſengers who apprehended the priſoner d poſed, 
that there were two fuzecs, two caſes of piſtols, two ſwords, two 
muſkets, and about forty or i<y cartages of powder and bullets in 
the priſoner's houſe, made ready fur any enterpriſe ; and one 
Colonel Hiſte depcſcd, that the fuzees had ſuch wide bores that 
they would ſwallow a muſket- ball, and ſerve very well for that 
purpoſe, | | 


Then Ar. Sguire, the meſſanger, and others, made oath of the 
manner of the priſoner's e{cape from him out of his (the meiſen- 


| 8 houſe, and of his being retaken in Saint George's Fields, in 


aouthyoarks 8 


Ars As In farther depoſed, that ſhe had receiyed ſeveral letters 
by the order of the priſoner, which were directed to one Mr, 
Funtaine, vrhich letters ware delivered by her to the priſoner, an 


opened 


any confethon, and probably fome unguarded words might drop 
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opened and read by him; and ſhe being now aſked whether ſhe Tur Kue 
could read, ſhe replied ſhe could not, but that her landlady told her 2 : 
to whom thoſe letters were directed. TW 


Then one Ar. D' Oyley depoſed, that ſome papers which were 
in that bundle were, as he believed, of the priſoner's hand- writing; 
for that he, this witneſs, was acquainted with his hand, he being 
his clerk about fourteen years ſince, and that he had received a let- 
ter from the priſoner about five years paſt, which he believed was 
written by him. | 


The papers were produced to be read. : 


THE COUNSEL for the priſoner oppoſed their being read, becauſe Pavers bund in 


fimilitugge of hands is no evidence; and fome caſes were cited to che cuſtody ofa 
prove that matter, | | perſon may be 
| | | read in evidence 

But this was over- ruled by THE Cour, who were of opinion, unt him on 


that if theſe papers were not written by the priſoner, yet being 3 3 


found in his cuſtody, they ought to be read; and fo it was reſolved so, athough 


in Lord Preſton's Cafe (a). | they are not in 
* Then the papers were delivered to the clerk of the crown, 1 . 
nd he read a ſcheme, conſiſting of fourteen articles, how to ſur- | 
rize THE TOWER, how to provide arms, where to rendezvous, © [ 89 ] 
and ſeveral other articles, &. Then he read ten notes ſigned by 
the Pretender himſelf © Ja. Rex,” and thoſe were to raiſe money 


for this undertaking. 


+ 


| \ Then ſeveral letters were read, all written by gr William Ellis, The meaning of 


whois ſecretary to the Pretender, and ſubſcribed & Eſtace Foneg,” Papers found in 
and directed to Ar. Fountaine, which letters were deci Ferrd b th: cuſtody of a 
5 P Y perſon indicted 


ſome other papers found in this bundle, viz. that paragraph © to for wean may 


« provide able workmen,” was explained “ to provide able be explained by 


« ſoldiers,” and e the able} hands of Barbara Smith“ was ex- other papers on 
plained © the army ;” that “ Eufface Fones” is Sir Filliam ue fame ſab- 
« Ellis,“ and “ Mr. Atkins” is © the Pretender; that « Mr K- 

« Burford” is © the Earl of Qr—y,” and Ar. Simonds”* is 

6 the Lord M. and G—y.” | | 


Tae Hr. Stanian and Mr. Delehay, who were preſent when a  confeion 
the priſoner was examined before the Council at THE CocKpiT, made at whe 


offered to give evidence of the priſoner's confeſton there. c ] © 
: f priſoner charged 


But this was oppoſed by his Counſel, for that he had not ſigned wih treaſon 
may be given in 

from him at that time which might amount to a crime if given in n 

evidence, . | | | | 


Tux CourT thereupon declared, that it was no evidence, but 
tat tlie witneſſes ſhould be examined as to what he confeſſed 
there, as a corroborating circumſtance of the evidence already 


(a) 6. State Trials, 279.—8ee alſo Foſter, 198. and Burr, Rep, | 
1: e Thoſe 


+ „ 


evidence on his 
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Tux Kixs Thoſe witneſſes being ſworn, depoſed, that the priſoner confeſſed 
ast he had been at Rome, and that he was kindly received at rue 
LATER. PRETENDER'S court, and that he prayed to have credentials to his 
friends in England, which was denied; but that he obtained leave 
that THE PRETENDER and his ſpouſe would ſtand godfather and 
godmother to the priſoner's child; and that, after he returned into 
England, he applied himſelf to the Earl of Or—y to ſtand proxy 
for * THE PRETENDFR, which he refuſed ; then he made applica- 
tion to the Lord N= and & 55 who, with the late FR 7 

Or—d, ſtood proxies. 


They farther depoſed, that being aſked what he knew of THE 
PRETENDER'S declaration, he operant that he only Knew ſome 
heads of it. 


A woMaAN was then produced, who depoſed, that ſhe ſaw the 
Prior at Kane in July. laſt was twelvemonth; and that be 
*[ 90 ] was kindly received at THE PRETENDER'S court. 


The defendant * This being the ſubffance of the evideace * the pri- 


cn a trial for ſoner, he now made his defence. 


high trezfon mi 
1 ene es %% AND FIRST, the Lord North and FR faid, that he never ſaw 


diſerecit the teſ· Stephen Lynch, but only when he came to his houſe with the now 
eimony of the _,,rif9ner, where he ſtayed one night, and no longer, and that he 


_—_— 2 found by his diſcourſe, that Lynch was a ſcandalous fellow; and 
crown. 
was forbid to come in. 


| There were ſeveral other witneſſes who gave an infamous hs 
racter of Lynch, Plunkett, and Maſon (vix. ), that they would 


ſay and ſwear any thing, and that they would hang a man for two- 
pence. And two of the witneſſes for the priſoner ſwore poſitively, 
that Lynch told them, that he had got ſome money from the baſtard- 
daughter of one of the firſt men in England. Another witneſs de- 
poſed, that Lynch told him, that he was unfortunately brought in 
to impeach the priſoner, and that he had rather fight any fix men 
in Londen than do it; but that being engaged in it, he muſt £9 
through, and that he had nothing to fay againſt any perſon but 

againſt the priſoner, and nothing againſt him buttalk, And another 

_ witneſs depoſed, that Plunkett told her that the money he received 
of the priſoner was rather for charity than for any ſervice done to 

him formerly, and that he ( Plunkett) could hardly make the pri- 
ſon er remember their former acquaintance. 


Then two witneſſes were produced, who depoſed, that the 
priſoner's hand- papers which were ſworn by Ar. D' Oyley to be the prifoner's 
writing may be hand-writing were not fo. Then Mr. Paxton produced a paper 
compared with found inthe bundle, which the priſoner's witneſſes owned to be 


ee a hi * his hand-writine ; and this was compared wi:h the other pages 
euſtody. en Rey had Log 1 not to be of his eng 


2 - T - f 
1 IND . x J!. lf ĩ RORY TW. 3 8 
4. * ; 


coming after wards to his houſe when the prifoner was s taken, be | 


5 TVhereupot 
I 2..a< + 41 80 


Free 1 rr 
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on the priſoner obſerved to the jury, that /imilitude of Tux Kin 
5 5 ver 4.— evidence; and ſaid, if ſuch evidence, and he | 
ſuch witneſſes, ſhould be allowed it was impoſlible for any man to 


be ſafe. h i [911 DE 


| Sr PritIp YORKE, Attorney-General, replied, ſetting forth Onatrialofhigh 
the greatneſs of the offence, and the plainneſs of the proof, and 2 if as 
made ſeveral remarks on the evidence on bath ſides, and ſaid, that „ 


the indictment was proved beyond contradiction; and that peach the cha- 


the witneſſes produced to giye a character of Lynch, Sc. wanted rater of the 


| witneſſes to their own characters; and that one of them (viz. witneſſes for 
3 Games Darcy had ſwoxn he knew the priſoner * here laſt winter, en 
when he did not come into England till laſt April. That the pe called on th 
witneſſes ſeemed to be people raked out of THE MINT for a certain part of the pro- 
purpoſe, but that the witneſſes for the king were perſons of credit, ſecution to ſup- 
and to prove them ſo ſeveral credible perſons were called: Port their cre- 
the firſt was a vintner, who depoſed, that he had known Lynch 

about four months, in all which time he was frequently at his 

houſe, and had behaved himſelf very honeſtly ; and being aſked 

whether Lynch owed him any money, he replied, that he did owe 

him 81. 15s. 6d. which he paid not long ſince. There were like- 

wiſe ſeveral officers called to Plunkeit's character. | 


PrATT, Chief Fuſtice, ſummed up the evidence on both ſides, In high treaſcn, 


and concluded with djrecting the jury, that if they believed there x 


was an overt- act of treaſon in the county of Eſſex, and that it was county in-which 
proved by Lynch, and confirmed by the confeſſion of the priſoner ; the inditmentis 
and if there was any overt- act in another (4) county, as his liſting laid. 

or employing any to liſt or engage men in THE PRETENDER'S = C. 6. St. Tr. 
 tervice, they ſhould find the prifoner guiley, . _—_— 
And they being gone from the bar, returned in the ſpace of half- ch. 46. £ 34 


an-hour, and brought in their verdict « Guilty.“ 
"© | 28 to THE To! | The irons of a 
THE PRISONER was then remanded tc > TOWER, and The irons of a 


ordered to be brought again tb the bar on the Tueſday following, Bf besen ſhall 


being the twenty-ſeventh day of November, which was done. be taken of 


. Ys Th when he is 
His coUNSEL then moved again, that his irons might be ſtruck broughtuptors- 


off, which, not being oppoſed, was likewiſe done. . ceive judggint 
Tux Cour directed, chat if they had anything to offer in on a perſon's 


arreſt of judgment, this was the proper time, and they ſhould be being brought 


. 


heard, | 


up to receive 
ſentence on a 


convictĩon of high treaſon, the Court will allow the indictment to be read to him preparatory to a 


motion in arreſt of judgment; but they will not allow the venire facias to be read. 


(a) On an indictment for high treaſon, that evidence is ſufficient to maintain the 
in conſpiring the death of the king, if indictment; they are two witneſſes of 
ſeyeral overt-aQs are laid, and ſome are the ſame ſpecies of treaſon within the 
proved by one witneſs to be done in the meaning of the law. Kelynge, 51. Staf- 
county where the party is indicted, and ford's Trial. Five Jeſuits Trial. —NoTE 
others are proved by another witneſs to to former edition. © 5 
are been committed in a different county, e | 
mln I i fa We Ea WY Thereupon 


4 


5 e WET OWE Wo Are * yt 
r 


1 . 
LI 1 eee . 5 — prongs (hon * . . 
eee oe $a Waere eee eee 5 


e e ee ee 
Bre 


* 
*$ 
1 

» 
wo 

. 

PRE 

: 85 

8 

3 

. 

+ {i 

E £ 

- 4% M 
* 4 
"hy 

_ . 

« bp Q 

3 2 

7 * 

* 
4 

'& 

7 
1 

Th 

"# 

* E 
3 
3 
25 
x 
22 


„ . 


nat tried on the 


Michaelmas Term, 9. Geo. 1. In B. R. 


| Tux N. | Thereupon they moved, that the venire fac ias for ſuramoning 
te jury might be read. Gt won 
Larza. | | 


This was oppoſed by the King's Counſel as a thing without 
precedent ; therefore, if it ſhould be now allowed, it might be x 
precedent hereafter ; not that they feared to have it read, but 
would not make a precedent to give the courts any trouble hoth 
now and hereafter ; ang the rather, becauſe what was now defired 
did not concern the merits of the cauſe, but was a collateral point, 
and of no great weigat, | 


Taz Cour faid, they would not deny the priſoner anything 
to which he was entitled by law, and which might do him any 
ſervice in his preſent circumſtances ; but that if what was now 
(a) deſired was never yet granted to the greateſt perſons under 

the like misfortunes, there could be no reaſon to grant it to him. 
*[ 2] * It is true, the indiftment is a thing on which the merits of the 
5g cauſe depend, and therefore the Court admitted it to be read 
| to the priſoner, but not the venire facias, gr that was never yet 
allow | N | 
Vf a wenive facias The objection to it, if it had been read, was, that it is return. 
en an indict- able in eight days of St. Martin, and the priſoner not being tried 
ment of treaton on that day, in ſuch caſe, if it is not continued to the day cf 
be 10 — _ trial, they are out of court, and fo this jury had no more authority 
« of S. Mar. to try the prifoner than thoſe who were never returned on the 
« te, it cannot panel, becauſe the diſcontinuance makes the trial erroneous, for 
de _objeted n wherever there is @ diſcontinuance of any return, the whole pro- 


ſt ot jucg- 
3 be Ceedings are wrong. 


deferdant was Tag CovurT aſked the clerk of the crown, how the practice 
day ofitsreturn, 48 in Tack caſes, | | 

or the eee The clerk of the crown anſwered, that it was as in the preſent 
— caf*, and that he never ſaw a venire facias continued, becauſe the 
| jury are always ſuppoſed to be in court till the four days are paſt; 
33. Hon. 6. 45- and there never was any continuance within the four days. 


» 6. 37 36 | 
Cedar Tax COUNSEL for the priſoner replied, that it might be ſo in 
p civil or criminal cafes, but not in capital cauſes, becauſe in ſuch 


* 


| Bak Jac. 257. the law requires the utmoſt certainty, - 

284. 357. g . - 

Rall. * 822, CURIA contra. There is a day of appearance on the entre 
4. 6. facias, and the proceedings are like thoſe on an original. In caſ⸗ 


t. J. 415. the jury do not appear on the venire facias, fo that a diſtringas is 

5 2 ns awarded, it always bears tefte the quarts die poſi, after the return 
& Pris,” 22. of the venire facias. The jury is never bound to appear till the 
guar to die pat; they may adj ourn the jury over to any day before 

the next return in the Term ; but no entry is ever made on record 

of ſuch adjournment, for the proceedings are entered to be at the 


(a) The priſoner, at common law, was c. 3. hath made no alteration as to the 
not entitled to demand anything fo be proceſs, See Foſt. Cr. Law, 221.— 
read but the inditment, aud 7» Wis. 3 Nerz 22 former cditi.n. ü 

| return 
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return of the writ. "Reokword's Caſe is ſo; for on a commiſſion Tur Ke 
of oger and te-miner there is no quarto die pat, nor day of appear- againſt 
ance, but the day of the return of the writ. And the Court was Lars. 
of opinion, that if this was a good objection, then many proceed- 
jngs in the like caſes would be ſet aſide. : 


Tuk PRISONER then obierved, that all the proof againſt him at An int ; is 
the trial was a deſign to levy war, but that it never was actually levy war is an 


2 8 | . — . 5 o vert at᷑t᷑ of a de- 
Jevied ; and that a deſign or intention to levy war is not trea- ben to KI the 


bon Ja). It is true, an intention to kill the king is treaſon, if praved 

by — overt-· act; and here the indiftment is for a deſigu „eK 
the king; and the overt-act which they would apply to it is a 
deſign to wy war, which, he faid, was not an overt-act of his 
defign to kill, the king. 

But THE CovRT was not of that opinion. This very point - 
deing ſettled above a hundred times ever ſince the cafe of the | 
Regicides, ſo lately as in the caſe of The King v. Gordon, in the 
firſt year of George the Firft, and ought not to be permitted to be 
diſputed, where an intention to levy war was adjudged to be an 
overt-aCt of a deſign to kill the king. — | 


THE COUNSEL = the priſoner anſwered, that in Francia; 
Cale (5) it was only argued, whether an intention to levy war 
ſhould be given in evidence as an overt- act of an intention to 
kill the king, which is not the preſent caſe, becauſe now that very 
matter is moved in arreſt of judgment, where all the ſtreſs wal 
be laid upon it that potfibly may be laid; which was not requiſite 
in Fruncia's Cafe, becauſe he was acquitted, " | 
But this objection was over- ruled. „ of 93 I 
The next thing in arreſt of judgment was, that the overt-a An indictment 
in Eſex was not well laid in this indictment, for it was, that he for high treaſon, 
(the priſoner) «malitios? et proditorit publicavit guoddam ſcriptum, oa 2 
K Ec. continent. et pur portant (inter alia) * an exhortation, compaſſing the 
« incitement, and promiſes of rewards, &c.” when the very king's death, 
* words, and not the purport of them, ought to be laid in the chat the defend- 
indictment; as it was reſolved in Doctor SacheverePs Caſe (c), _ —_ 
that in all accuſations, the words ſuppoſed to be criminal ought to « o _ 


e inſerted (4). << traitorouſly 
| Cura centra. The words themſelves need not be ſet out "hes ä a 
Nt is ſufficient to ſhew the ſubſtance or effect of them. N 4 cous, ſedi- 


And by ExRxER, Juftice, the opinion of the Judges in Docter 0 — Der 
Sacheverel's Caſe was a great ſurprize to WESTMINSTER- HALL, © writing, con- 
being never ſo adjudged in any book; and Hol r, Chief Juſlice, taining and 
held, that an indictment ſpecifying the words or the ſubſtance was ,, F. rn . on 
« things) an exhortation and inciternent to the king's ſubjects to levy war within the „ 
good, . taout itat. ng the very words of the publcation.—Ld. Raym. 2 56. Com. Rep. 43. pl. 3. 
n Mod. 239. 5. Mod. 343. 2. Salk. 513. Comb. 459. Carth. 422. 


„ | | (e) 3. St. Tr. 64 f. 
. State Trials, 58, be) Co. Lit. 2 £ 
| en a good; 


Cc 
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Tne Kixe — (2); ſo that opinion to me ſeems wrong, being without any 
| oundation. | 5 | 
LAyYzR. | 
And it was adjudged by THE Cour, that if but one overt-a4 
is well laid, judgment muſt paſs againſt the defendant : fo held in 
Rookwoed's Caſe (b). | 5 8 
TRE COUNSEL for the king argued, that in capital caſes it is 
ſufficient to lay the purport of the words in the indictment ; and 
that it was the opinion of the late Chief Fuſtice Hor, that in 
all caſes for ſcandalous words it was the ſafeſt way to lay the purport 
of them in the action, becauſe then the ſpecial matter might he 
given in evidence. It is true, in criminal cafes the very words 
ought to be laid in the indictment, but not in capital cafes ; ftr 
ſuppoſe a man ſhould get upon Charing-Grofs, and read a declata- 
tion for THE PRETENDER, this would be treaſon, though the very 
: words could not be laid in the indictment. . i 


Tux COUNSEL. for the prijoner admitted all this, becauſe the 

| ee THE PRE TEN DER would be high treaſon; but in the 
prefent caſe, the priſoner only gave a paper to Lynch to red, 
which is not a publication of that paper. „ 


Tu Couxr. This paper is a ſcandalous and treaſonable libel, 
which the Counſel for the priſoner at his trial called a ballad, 
and faid, that it would amount to no higher a crime than to the 

publiſhing à libel, for which they ought to have been reproved at 
that time, but it was paſſed over, becauſe it thould not be ſaid but 
that they had all manner of indulgence. 


And now being aſked, whether they had any thing more to ſay in 
arreſt, they replied they had not. 


4 


TRE PRISONER then ſaid, that he had ſeveral accounts to make 
up with ſeveral perſons, and particularly with Lard Londonderry, 
and that he hoped he might have a little time allowed for that 
purpoſe, becauſe he would do juſtice to all men; and that he had 
a greater account to give to his Maker, and hoped that he might 
have ſome reaſonable time allowed in that reſpect; and then if the 
king was not pleaſed to continue his life, he would convince the 
world, that he dared to die like a gentleman and a chriſti 
and to appear before that juſt judicature, where he hoped to 
have a double portion of that juſtice which had been denied to him 
| here. = W pe. 8 
The form of PRATT, Chief. Fuſtice, then gave ſentence thus: Chriflopher 

_ Faffing ſentence Layer, you are convicted of high treaſon, and on a very plain pr 
on a perſon con- You had Counſel of your own choofing, and a jury of your own 
1 en admitting, for you excepted againſt thirty- four only. The facts 
which were proved againſt you were, your frequently correſpoud- 
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ing with THE PRETENDER, and a treaſonable ſcheme of your own 
hand-writing. Your confeſſion before the Council ſhews, that 
THE TOWER of London was to be ſeized, and-alſo THE BAxK OF 
ExGLAND, and the general of the army, * and other the king's- 
friends, and lixewiſe his royal perſon, and all the royal family, and 
that a declaration was to be ſent to alarm all parts of the kingdom, 
and all this was to be done to a king who never offered the leaſt 
wrong to any of his ſubjects, but who takes all poſſible care to 


maintain the laws, and to preſerve the rights and liberties of the 


people, which laws he makes the meaſure of his government, and 


you have endeavoured to ſet a popiſh Pretender on the throne, 


who would introduce defpoticand arbitrary power; and all this done 
by you who are a profeſſor of the law, and who could not be a 
{ranger to the happineſs of our preſent conſtitution. But now 


you ſtand for judgment, which is, „That you be carried from 


« hence to the place from whence you came, and from thence 

« you ſhall be drawn to the place of execution, and there to 

« hang, but not till you are dead, but be cut down alive, and 
« your entrails cut out, and burnt before you, and your head to be 

« cut off, and your body divided into quarters, and both your head. 
« and quarters to be diſpoſed as his majeſty ſhall think fit.. 


THE PRISONER defired, that his wife and ſiſter might have 
leave to come to him, and that Hr. Morgan and Ar. Fones, two 
clergymen, might be admitted to him. But Ar. Jones not being 
in town, he choſe another, and had a rule for that purpoſe. 


On MWedneſday, the twenty-eighth November, THE ATTORNEY 
and SOLICITOR GENERAL moved for a rule for his execution, and 
that the Court would appoint a time and place for that purpoſe; 
and ſaid, that the chief deſign of executing ſuch criminals was to 
be an example.to others not to offend in the like manner, and to 
deter them from committing treafon; and therefore they moved, 
that the execution might be in Midaleſex, eſpecially ſince overt- 
acts were proved in Midaleſeæ, though the fact was done in Ehex; 


and ſaid, that there were many precedents for executing criminals 


in ſuch places as this Court ſhould think proper; and that the reaſon 
was ſtronger in caſe of high treaſon than it would be for felony, 


becauſe the king has a greater property by the judgment in the 


body of a traitor than of a felon, he having power to diſpoſe of the 
four quarters as he pleaſes. | . 

CoklA. It ſeems reaſonable, for all puniſhments are intended 
for example; and an execution muſt be the greater example where 


there is the greateſt concourſe of people. 


THE CourrT aſked the clerk of the crown, if he knew any 
ſich precedents, who replied, that De&or Lopez, convicted 
of treaſon in Queen Elizabeth's time, in Berkſhire, was executed 
in Devon: fo Lord Audley, in Charles the Fir/ts time, was 
executed in Midaleſea for a fact committed in Miliſtire : fo Dale, 
in Ang James the Second's time, was convicted of a felony in 


Txz RING 
againſt 
LaYERr. 


*[ 94] 


The friends of 2 
convicted traitcr 
allowed to viſit 
hin!. 


If an indictment 


of treaſon be 
found, under a 
ſpecial commiſ- 
ſion, in the 
county of Ee, 
and removed for 
trial into the 
court of king 
bench, the 

Court, after con- 
viction, may or- 
der the priſoner 
to be executed 
on a particular 
day in the cc un- 
ty of Midalejcx. 


Berkſhire, 
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Bertſbire, but executed in Devon. Two other late precedentꝭ 
were mentioned; and that it was daily experience for a perſon 
convicted of perjury in Midaleſeæ to ſtand in the pillory at the 


Royal Exchange. 


* 


So a rule was made to the lientenant of the Tower to deliver the 
priſoner to the cheriffs of London and Middleſ-x, and another rule 


to the ſaid ſheri is to execute him on 


tweltth, at Tyburn. 


Wedneſday, December the 


A deff Tas KIxXG's COUNSEL then moved the Court to alter the 


charged with rule made the 
treaſor, thoueh + 
haile?, ſhall not 
be perinitte d to 
2 da con- day. 
vcted traitor 
Þ#< vious is as 


EXECUT.CH. 


day before, for Mr. Morgan, the clergyman, 
to attend the prifoner, for that he was taken into cuſtody upon 
ſuſpicion of treaſon, and had given bond to appear in court this 


1 


Tas Coba r anſwered, that any clergyman ſhould be admitted 


to the priſoner who was a perſon of known honeſty, integrity, 
and learning, but not ſuch who might harden him in his ini- 


qui ty in nis 
the rule. 


moments; ſo two more clergymen were joined in 


kee for the After wards. and on the very day before he was to be executed, 
execut on of a he had a reprieve by his m̃ajeſty's warrant, and fo continued to be 
reprieved until Friday the eighth of February, when TRE 


Traitor be c un- 
termanded by 
vert. oe, 


convit mull. vc 


rule made for 


" ATTORNEY-GENERAL moved fur a rule to be made on the licute. 


nant of THE Tow to bring up Afr. Layer, to know what he 


the kins 


> 


bench for his execution. 


2gzn brovgl! could ſay guare executionem non, Sc. there being ſome (a) opinions, 
wp, and a new that he could not be executed by virtue of any warrant figned by 
; but that a new rule muſt be made in the court uf king's 


The priſoner being accordingly brought up on Monday the 
eleventh of February, and having nothing to fay in bar of execu- 


tion, 
(a) Horx, Chief Fuffice, cited Keight- 


' Caſe, ho was indicted for high trea- 


ſon in conſpiring the aſſaſſination of king 
William the Third, and being arraigned at 
THE BAR in the king's bench conf<ſfed 
the indictment, and judemert of death 
was pronounced againſt him in Eaſter 
Term, and execution was countermandec, 
ſo that Trinity Term paſſed, and then in 
the long Vacation they had a deſign to 
execute it; and upon that, ALL THE 
Ju pcks or ENGLAND met to conſider 
what could be done; and it was reſolved 
by all, that in regard a Term had inter- 
vened without execution done, it could 
net be awarded without bringing Xxigtiloy 
to the bar; and Hor T, Cher Juſtice, ſaid, 
that it would have becn the fame thing if 


only begun : fo Krightley was impri- 
ſoned until Michaelmas Term; and in the 
mean time he obtained a L. 
Raym. 482, 483. Deofor Henſ was 
convicted at the bar of the court of kirg's 
bench of high treaſon, in adhering to, aid- 
ing, and correſponding- with, the king's 
enemies. Trin. 31. Geo. 2. Burr. Rep.. 
643. He was ordered for execution upon 
Wedneſday, July 12, Trinity Vacation, 
1758. Burr Rep. 651. The priſ ner 
being reprie ved by the king before the day 
of executicn, the better opinion was, 
that he could not be executed without 2 
new rule of court of king's ber ch; bu! 
in the mean time he obtained his pardon, 
which he pleaded in the king's bench in 
Mich. Term, 1758.—Norr ts the form 


Trinity Term had not been paſſtd, but edirien. 


Ms. 
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\ 


Ma. ATTORNEY Genera deſired a rule might be made for Tur Krxg 


awarding proper writs for his execution on Medneſday, the twenty- 
ſeventh March, which was accordingly granted; before which 
day he was further reprieved to the third day of May; and 
aſterwards another rule was made to execute him on the ſeven- 
teenth day of the ſaid month of May, which was done accordingly 


at Yyburn. 
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MICHAELMAS TERM, 


The Ninth of George the Firſt, 


„ 1 * 
The King's Bench. 
Sir John Pratt, Rur. Chief Juſtice. : 


Sir Lyttleton Powys, Nit... 
Sir Robert Eyre, Kut. | Juſtices. 

Sir John Forteſcue Aland, Kut. | 15 
Sir Robert Raymond, Kut. Attorney General, 
Sir Philip Yorke, Kut. Solicitor General. 


The King agaigſt Seymour Richmond. | Caſe 61. 
N ATTACHMENT was granted Jaſt Term againft the an attachment 
A defendant Richmond, unleſs cauſe were ſhewn, &c. for lies againſt a 
that he being TowN-CLERK of Wallingford had attached n- cler 8 

ſo much meal in the market there in ſacks, and had ſold the ſame — 
under colour of the ſaid attachment, when the owner would have brought impro - 
given an appearance to the ſuit for which his goods were thus perly into the 
attached; and upon complaint made by the ſaid owner to the mayor market of the 


and burgeſſes there, he, the ſaid defendant, was ordered to deliver oy — — 


the meal to the owner, upon giving an appearance as aforeſaid; the offender w 


but the defendant refuſed to deliver the meal, and faid, that the anſwer the 
| owner ſhould never have his meal again, charge. 


And now he ſhewed this cauſe why an attachment ſhould not go 

| againſt him, viz. he made an affidavit, that he was town-clerk 

| of that borough, and that when he made out the order to attach 

the meal he thought it a good order; and that if the mayor and 

bdurgeſſes made any order for the defendant to deliver the meal to 

the owner, ſuch order was only yerbal, and not in writing, and 

| that a verbal order could not ſuperſede one in writing, and that if 

he had offered any contempt to ſuch verbal order, he ought to be 

| * puniſhed there, where the ſuppoſed offence was done, and not by + 61 
unn. | | $ [ 9 1 
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Michaelmas Term, 9. Geo. 1. In B. R: 


Tur Kine To wHICH it was anfwered, that where an officer of an inferior 
233 court abuſes the proceſs of that court, to the oppreſſion of any 
Rin Perſon, he may be puniſhed by this court; and that the defendant 
having iſſued out an attachment as the very firſt proceſs, it is Ato- 
gether irregular; and e eee to make uſe of it as an execu- 
tion is ſtill worſe, and an apparent oppreſſion ; Md his having ſold 
the meal by virtue of that attachment, contrary t the expreſs order 
of the mayor, and his declaring that the owner ſhould never have 
it again, ſhews he had a deſign to oppreſs him. It is true, he 
ſwears that he had only a verbal order to deliver the meal; but 
yet that can be no excuſe to him, becauſe he is the very perſon 
(being the town clerk) who ſhould have entered that order jj 
writing. . 

Tn CourT. The rule is for an attachment n/; cauſa, Ec. 
and the ground of that rule is for oppreſſing a ſtranger; and if this 
is not denied, as it is not by the afficayit, then the defendant i 

_ guilty of this oppreſhon. ” | | 27 


So the rule was made abſolute. 


| . 5 | 
Caſe 62. The King againſt The Earl of Orrery, Lord North and 
| Grey, Biſhop of. Rocheſter, Kelly, and Cockcan, 
Prifoners in the Tower. : e 

If a ftatute, as BY the Habeas Corpus A, 31. Car. 2. c. 2.1. 7. it is provided, 
9s Gen. 3... 1. that perſons committed tor ©ereaſon or felony ſpecially ex- 
2 c preſſed in the warrant, ſhall, upon prayer in open court, in the 
for a certain © firſt week of the next Term, be brought to their trial, ard if 
time; and direct, c not incicted the next Term, then, upon motion on the laſt day 
«© that no Judge cc of that Term, they ſhal] be bailed, unleſs it appear on cath, that 
Fn ms « the king's witneſſes. are not ready; and if on ſuch prayer they 
* . Soy « are not indicted or tried the ſecond Term after commitment, 


«our an order © they ſhall be diſcharged; and the Judges refuſing to grant a 


«from the © habeas corpus {hall forfeit five hundred pounds, and the officer 


king, Ar- & refuſing to obey it a hundred pounds.“ 100 

SONER n THE ; oy | 

Towns, com- By the ſtatute 9. Geo. 1. C. 1. the Habeas Corpus Act was at 
mitted by a ſe- this time ſuſpended for a time. | 
eretary of ſtate | | a 4 is . 6 - 
for high treaſon One 5D a priſoner in THE Town for high treaſin, 
ſpecialyexpref-' moved for leave to enter his prayer purſuant to THE HABEAS 


ſed in the war- 
ons ACT: 


ter his petition The ſime motion was made in behalf of Lord Orrery and 
4 wa OY Lord N:rth aud Gre), who were committed by a ſecretary of ſtate 
e enſuing : 2 ; 
Term, under the for high treaſon. 5 * 
Habeas fe And the Caſe of Bernardi (a) was mentioned, to ſhew, that tly 


A, to be tried f . £1. | 
the ſame Term; was a reaſonable motion, becauſe they might be intitled to the 


© for by ſuch act of ſuſpenſion the power of the king's bench is ſuſpended, —S. C. Forteſ. 101. 
1a Mod. 66. SI . IP - N 


in 2 (= 10. State Trials Append. 67. 


| benefit 
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Fenefit of the act, if it ſhould ever be revived ; for Bernardi was Tas KI 

| held to be out of the act, becauſe he did not enter his prayer the 4 
firſt * week of the Term after his commitment, apprehending that 3 > wy 

he was not obliged to do it, becauſe the act was then ſuſpended, as -Lozp Non n 

it is now. And it was adjudged in the caſe of the Earl of an Grer, 

Ayleſbury (a),, that a perſon lapſing the firſt Term after commit- Riener or 

ment can never after take benefit of that act; for it is in mature DONS 

of a condition precedent required of them to make ſuch prayer: eee gh 

and for this omiſſion the Earl was adjudged precluded by the ſta- pzreoxuns the 

; though he was afterwards bailed by virtue of the diſcretionary - Tas Towns. 

power in the Court (50. Application muſt be made to that court | 

Which has power of trial; for which reaſon, in Leaſon's. Caſe (c), 

who was committed to Surrey Gao! for felony, and moved this cgurt 

to enter his prayer, the motion was 5 ; becauſe this court.not 

being the proper court for the trial of priſoners in Surrey Gaol, 

the conſequence of admitting ſuch prayers. would be, to bring all 

f:lons, burglars, and other criminals, to be tried in this court (4). 


Tae LIKE MOTION was made imbehalfof the Biſapof RecWPter ; 

and it was farther urged by his Counſel, that THE HABEAScA Hs ® 
ACT was not ſuſpended, becauſe the words of the act of ſuſpenſion 
were, (That no Judge or Juſtices ſhall bail or try, &c. without 

« order from his majefty's privy-council, ſigned by ſix privy- 

« councillors 3? and this Court is not (e) reſtrained by theſe 

words « Judges or Juſtices? for the power and juriſdiction thereof 

cannot be taken away but by plain and poſitive words expreſſing 

the fame (F); and it was ſaid, that, notwithſtanding this act of 


. 


ſuſpenſion, THE LORD CHANCELLOR for the time being might A 
bail ſuch priſoners, for he was not reſtrained by tneſe words . 


Judge or Juſtice, &c.” This court by its original juriſ- | 
diction is inveſted with an ordinary and extraordinary power, 

which cannot be taken away by implication in any ſtatuteſ g). It 

has likewiſe a compulſory er by virtue of THE HABEAS cOR- 

tus ACT, which commands this court to bail perſons, &c. which 

power ſtill ſubſiſts, notwithſtanding the ſuſpenſion; for theſe words, 

no Judge or Juſtice ſhall bail or try,“ ſhall not include ſo high a 

judicature as this court; and this is agreeable to the uſual con- 

ttruction of other acts of parliament; therefore that ſtatute which 

deprives a man of his liberty ſhall not have ſo . a con- 


(a) 1. Salk, 103. 3. Vin. Abr. 518. 
1 12. Mod. 117. Comb. 421. 

(0) 5 

(e) Rex v. Leaſon and Edwards, 1. Ld 
Ray. 61. dame point, Rex v. Yatcs, 
1. Show. 191. 1 
(4) The priſoners made the ſame ap- 
Pication on 7 Sept. 1722 to the Judges 
at the Old Bailey; but the Court rej< Red 
the motion, as being againit conſtant ex- 
Per. ence, and without a ſingle precedent 
to maintain it; for THE TowER, to 
Winch they were comm. ted, i no part of 


+ 
7 


n „, e 


1 ſruction 


the gaol of Nrwe nrx, to the delivery of 


_ wh.ch gacl alone their commiſſions ex- 


tended ; and they held, that if they had 
even been in NEwCAT<, and the treaſon 
was comm-tte4 in Surry, or any other 
county, no prayer could be alfow=d: Fort. 
Rep. 101. 103. 1 

(e) It was. expreſsly adjudged to be 


Term, The King v. the B. hop of Ro- 
cheſter. en 


» | 3 


within the act a Lttle Aterwards in this 
- 


— mane l 


N 


Tux Kixs ſtruction as other 3 And to induce the Court to 
be of this opinion, ſome late caſes were mentioned where perſons 
Tun Bart 3" were bailed during former ſuſpenſions of this act, vis. the caſe of 
Loan Noa rn Lord Ayleſbury (a), and the caſe of Fitzpatrick (5), and the caſe 
and Gzzr, of Sir William Windham Cc). Beſides, there is ſufficient matter 
| Bronoy or to ſatisfy the words of the ſuſpending act without extending them 
Reenzsrzz, to the juriſdiction of this court; and that is by reſtraining the 


A, _ Juſtices of oyer and terminer and gaol-delivery, and Juſtices of nij 


Pzr0xzns 18 print, from bailing or trying any man committed for treaſon ; b 
Tux Town. vs ſhall not, by any — ion, relate to this court. : | 

PENGELLEY, Serjeant, argued for the king, that if this court 
admits the prayer, he feared the conſequence would be, that they 
muſt be bailed ; that if this motion ſhould be granted by the 
diſcretionary power of this court, then ſome extraordinary circum- 
ſtance ought to beſhewed to induce the Court to grant it, in a caſe 
of high treaſon; but there is no pretence to ſuch matter; they only 
upon the words in the act itſelf, as not reſtraining this courtto 
perſons 3 the words being, That no Judge or Juſtice, &c, 
= [ 98 ] 4 ſhall bail, &c.” which words, as they would have them, do * nat 
extend to this court; but certainly this muſt be a miſtake, becauſe 
before the act of ſuſpenſion was made, no Judge or Juſtice could 
bail for high treaſon ; therefore thoſe words muſt relate to this 
court, which is compoſed of Judges. Now if this court is not 
reſtrained, the act of ſuſpenſion will be eluded, for ſome judicature 
was intended to be reſtrained (d), and if not this court, then it 
can be no other, becauſe a Judge or Juſtice, before this act was 

made, could not bail (as hath been obſerved) for high treaſon; ſo 
that it was made - purpoſely to reſtrain this court. The Lord 
Ayleſtury's Caſe is not llel to this cafe, becauſe the habeas 
corpus was ſuſpended only to him and them who were committed 
c on ſuſpicion of treaſon or treaſonable practices, but not to them 
who were committed expreſsly for c high treaſon. So thatit appears 
by a very plain indication, that the intent of the Legiſlature was to 
reſtrain this court, and if ſo, it is as good as if reſtrained by poſitive 
words. Now that it was ſo intended appears by the very words 
of the act of ſuſpenſion, © No Judge or Juftice ſhall bail, &c.” 
which words reſtrain this court, and alſo Juſtices of oyer and 
terminer ; for if the Judges are reſtrained, the court muſt be ſo 
too, becauſe it is compoſed of Judges; and my Lord Cote (e) tells 
us, that if the king fat here in perſon, juſtice muſt be adminiftered 
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5 by the Judges. It is to be obſerved, that this act is penned in the 
= (a) 1. Salk. 103. Comb. 421. ing of the ſtatute 3. Car. 2. c. 2. ſor that 
iy 12. Mod. 66. 117. | is the firſt Term in which the priſoner is 
- (5) FP © enabled to make his prayer; and that 

(e) Stra. 2. 3. Vin. Abr. 515. then he has a right to make it, 1. Strange, 


(4) In the caſe of Rex v. Bernardi, 143. ; and if he omit ſo to do, he loſes the 
Michaelmas Term, 1. Geo. x. it was beneſi tof the act. Lord Ayleſbury's Case, 
adjudged, that the firſt Term after the 1. Salk. 104. 
expiration of a ſuſpenſion act is the firſt (e) 4. Inſt. 7 r. 
of © . — 8 itt . the 222 ear & { 
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Michaelmas Term, . Geo. 1. In B. R. 
moſt general words that could be thought on, and that the law- 

makers could have no other intention _ to reſtrain the Taken hes 2 ; 
from bailing either in or out of court; and this ſeems to be the * ET or 
22 ae ms the act; therefore if this court can neither _ — 
bail the priſoners, or try them, it will be to no pur to wo 
2 habeas corpus. ; | 5 purpoſe to grant 


So it was denied (a); ad the rather, becauſe it was denied in 
Layer*s Caſe (b) ; for the Court would not try him until they had 
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 MICHAELMAS TERM, 
| The Ninth of George the Firſt, 


* 


IN 


The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Knut. | 
Sir Robert Eyre, Vn. e Tuftices. 

Sir John Forteſcue Aland, Knt. 

Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 
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The King againſt Street and Stroud. 3 63. 


[LJ on A MOTICN for a „ to the old churchwardens 4 dane will 


of the pariſh of C. to deliver the pariſh- books to the new not le to the odd 
; churchwardens, 


churchwardens, &c. 
to deliver the 


. A RULE was made for them to ſhew cauſe on ſuch day, why @ pariſh books to 
mandamus * ſhould not 80. : their ſucceſſors. 


At which day it was ſhewed for cauſe, that this was a new mo- ff * 5 
tion, and the like had never been made in this court, and that the pl. 186. 


late Chef Fuſtice HOLT had denied to grant it to a ſteward of a 8. P. Dougl.506. 


court- baron. | 5 x. Black. Rep. 
7 . N 667. 
But that which was now inſiſted on was, that the old church- 7: 3 Rep. 
wardens had a right to keep the pariſh-books ( a). 5 0 3 Dies 


So the rule was diſcharged, for a conteſt between pariſh-officers, Elo. Dig. 667. 
which of them had a right to keep thoſe books, ought to be tried 
at lay upon a feigned iſſue. | | 
| (a) Buy fee now 17. Gee. 3 & 33. . 3. 
K 4 The 


Michaelmas Term, 9. Geo. 1. = R. 
* Caſe64. The King againfi Hutchinſon, Mayor, The Alder, 
| men of Carliſle. 


corporation offer council of CO. to reſtore one Simpſon to the office of 
to bribe à free- 3 capital burgeſs of Ee city of Carifle, of w ich he had been 


man to vote for 


ing him to p- by the name of 
pear and anſwer 
th>charge may, 


he mayor, aldermen, and twenty-four capital 


chiſe him, al- oath accordingly, which was to regard the good of the corpora- 
duk he bas tion, and not to diſcloſe the talk or word of any aſſembly ; that he 
de aid Simplon and one Hutchinſon, intending to violate his 
victed ot thus of- 0 | 

e em- Cath (a), offered, ee thereto, one e e a freeman 
mon law. therec t, fixty guineas as a bribe for his vote and intereſt at the 
S. C. ante, 19. electicn of A MAYOR there, and promiſed that they would get a 
S. C. Fort. 260. place for his fon in THE CUSTOM-HOUSE ; that by virtue of the 
S. C. 1. Stra. ſaid charter the mayor, &c. has power to remove, &c. for an 


2 "pany agreed to ſuch removal; that at an aſſembly of the mayor and 
2 19% nine aldermen, he the ſaid Harriſon had exhibited an information 
2. Kel 268. pl. in writing of this matter ad eſfectum ſequen. &c. in open court; 
205. that Harriſon made oath thereof; and thereupon Simpſon was ſum- 
" 8 rfoned to appear before them; who, after his appearance (5), ie. 
:. Burr. 339. fuſed to anſwer certain articles in writing exhibited againſt him on 
4- Burr. 1999. this court of mayor, &c. adjourned from time to time three whole 
Eſp. Dig. 677. days, one after another, expecting that he would comply before 
679- they disfranchiſed him; but he not complying, was by another aſ- 
ſembly adjudged guilty, and removed pro malt geſt. et offen/. in in- 
formatione et articults ſuperius mentianat. c. quæ cauſa, c. 


REE vE for Simpſon, excepted to the return, and prayed à fe- 
remptory mandamus. | „„ | 
There are two queſtions: | 
Fir, No ſufficient charge of an offence is laid, for which he 


is removed, The information is inter alia © ad effectum ſe- 


KT 
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« f iane mentionat. ſo that the articles being relative to the infor- 
mation will be uncertain, if the information is ſo. The infor- 
mation ought to have charged the offence poſitively in hæc verba, 


(The perſon for whom the bribe (5) Quere, Whether he appeared. = 
was offered was l. Ot choſen MAYOR, but . * 7 
aa ther perſaa.—No r E to the former edi= 


. | 


If a burgefs of a MANDAMUS to © The mayor, aldermen and common 


—S9S = M12 


after ju. amon- was incorporated ” a Charter in the time of Charles the Second, 


385, 386. lawful cauſe, provided the greater part of the common council 


wm ww 3 5&5 5 - - © 2 . - om © xv 


2 Burr. 723. this information, of which J. Simpſon had a copy; whereupon. 


5 „ 44 an 2a _w. cya A ut 2} 4a, 2% „ 


« quentzm,” and the articles are © ad ectum eundem in inſorma- 


or 
3 


— 


3 — 
[ 


A 


5 


1 


good (b). In any conviction before 2 of the peace, as for 204. 
the conviction will be void (c). 


of The King v. The Mayor of 


| the offence being forgery, he was indictable by the common law, 


BY ; 


Michaelmas Term, 9. Geo. 1. In B. R. 


o u leaſt the ſubſtance of them ; for as much certainty is requi- Tux Ke 
ſte in the return of an amotion as in ar indictment. An indict- againſt 


ment for a libel © ad effectum ſequent.” was held inſufficient ; but 12 


| 14d it been ſecundum tenorem, it had been good; for that implies 2 Arvun- 

in identity (). It was reſolved by Hor r, Chief Fuftice, that uxx or Care 
{ch an indictment for a libel need not ſhew the very words of the rierx. 

| libel, but ſcrip/it quod, and ſhewing the ſubſtance thereof, will be Forteſc. Rep. 


155 ealing, if the information is | . ad effectum ſequent. _ bas WM 


| | | 2. Salk. 416. 
SECOND QUESTION. The offence, being © Bribery,” is an of- 71. Mod. 79.85. 


| fence at common law, by which law the offender may be puniſhed, 12. od 218. 
| but it is againſt MAGNA CHARTA to deprive a man of his freedom 2. Salk. 661. 


before he is convicted of a crime by the ordinary methods which 


| that * law preſcribes; for what ſecurity can any man have from [ 100 


the inſults of power, if he may be removed from his freedom before 


| conviction, or before a trial by the laws of his country, to which 


every man has an equal right; now if Simpſon had been charged 
with perjury or forgery, which are crimes of a worſe nature'than 
bribery, yet he could not be removed before conviction. Baggs* 
Caſe (d) makes the diſtinction, that no member of a corporation 
can be disfranchiſed by a corporation, unleſs they have power by 


| charter or preſcription z if they have no ſuch power, he ought to 


be convicted by the courſe of the common law, before he can be 


| removed; a removal, where they have power by charter or pre- 


ſcription is, within MAGNA CHARTA (e), a judgment per legem 


terre; and, if he be firſt convicted, that is per judicium parium 
ſuorum; but that diſtinction has of late years been denied for law. 


Lane (f) was removed from the office of an alderman for a libel 
by virtue of an expreſs power given by the charter to remove, but 
he was reſtored, there being no precedent conviction. In the caſe 
Wilton (g), on a mandamus to re- 
ſtore Chalk to the office of a burgeſs of Wilton, the corporation 
returned, that they were a corporation by preſcription with power 


| of amotion, and that they removed Chalk for baving altered a 


name in one of the corporation-books; and it was adjudged b 
HoLT, Chief Fuſtice, that he ought to be reſtored : Firit, becauſe 


and conſequently not removeable without a precedent conviction; 


| and ſecondly, here did not appear any prejudice to the corpora- 

| tion, becauſe the altcration might be for their advantage; and ſo Fitzgib. 290. 
| he ated neither againſt his duty nor his oath. In the caſe of The Forteſc. Rep. 
| Queen v. Perrott (%), the Court was of opinion that the return 2. 

was inſufficient, not ſhewing any conviction, though no feremp- 


(a) 1. Salk. 417. 661, Fort. 200. 275. 11. Mod. 270. 8 
(5) See Cowp. 683. 2. Ld. Ray. 1304. | 

le) Salk. 383, : ( Hilary Term, 8. Will. 3. 

(4) 11. Co. 99. („, Mich, Term, 8. Are. 


0 May, Cur. c. ag. 


„ - hot 


2 = Ry \ 
CEE CL I OT ET TOTS FE EINE 
— ” Pry — OR a * ib, vie d4 547 car dt on TY 2 


. 
* v4 
"xy 
3 
28 
Ty 
. 
TY 
7 
0 4 5-8 
= T7? 
* 
1. ; 
_ 
: 1 
<4 
8 
1 
Wo 
foe? 
5 
N 
8 
0 24 
15 
85 
7 
- 3 & 
- a3 
- >= >WV 


22 
2 
7 : 
2 
5 1 
7 4 
© W3 
_ . BL 
= 
PE». Y 
yt 
— 
N q 
z 
"I 
_— 
3 
22 
= 
FEY 


— * 


„ 


Tut Rrxe 
Hercurtdso. 
Maron, Ax 
TUI ALDER- 
* "MEN OF 

Can. 


tt 


tory mandamus was ever awarded; and in that caſe Hol r, C. f 


Juſtice, faid, that many things in Baggs* Caſe were not law, and 
particularly that point where it is faid, that if a layman be patron 
of an hoſpital, he may viſit it, and depofe or deprive the maſter 
upon good cauſe, but that if he be deprived without cauſe, he ſhal 
have an aſſiſe; which is not law, for no 4% ties, where a viſitor is 


appointed. And this inconvenience would follow, if ſuch a fe. 


moval ſhould be allowed, viz. If the court of king's bench ſhould 
be of opinion that the removal is good, and the perſon ſhould be 
afterwards tricd for bribery (which no man will deny but he may), 
and upon ſuch trial he mould be acquitted, then there would bez 
contrariety of opinions and claſhing of judgments, which ſhould 
be now forcſeen ſo as to be avoided. It is true, theſe perſons ate 
incorporated by charter, but the King could not give.them a greater 
power then he had to give, for he himſelf cannot deprive a man of 
his freehold before conviction, therefore the charter giving them 
power to remove, &c. mult be intended for a cauſe not cognizable 
at common law, viz. by doing any thing in the corporation con- 
trary to his ofñce, or by not doing his office, as a juſtice of peace 
not attending the ſeſſions, or an officer of the corporation being a 
common drunkard, or guilty of any miſdemeanor againſt the duty 


of his office, and which is no crime at common law; and there ig 


a very plain difference between doing an unlawful act, and not 
doing the duty of his office, for the one is a crime, the other is oc 
a contempt. But admitting that S:mp/an denied to anſwer the in- 


terrogatories, yet that cannot be a ſufficient cauſe to disfranchiſe 


him; the rather becauſe it is not a matter regularly before the 
Court; for they ought to have returned the information made by 
Harr:ſer, and the articles ſpecially, and not ad talem eſfectum as 
was Gone in this return. Adinitting likewiſe, that what is re- 
turned is a public offence, yet if the corporation has received no 


damage by it, they cannot remove the offender before conviction; 


now it does not appear by this return, that the body corporate is 
in the leaſt damnified {@) 3 it is true, the return is, that S:mp/en 
intended to viclate his cath ; beſides, a breach of ſome parts of his 
oath would be no cauſe, for the oath is too general, “ not to diſ- 
& cloſe any talk,” whereas Giſcloſing talk upon impertinent af- 
fairs could be no offence; but a bare intention ſhall not be pre- 
Judicial to him, unleſs he had done fome act in purſuance of ſuch 
intention; and no man can tell whether bribery at an election to 
promote * a particular man to be mayor, would be prejudicial to 
the corporation, or not. It was objected that this offence was not 
indictable; but certainly it is, for admitting it to be an offence, 
and prejudicial to the corporation, yet the perſon bribing ought 
not to be disfranchiſed, but rather to be indicted upon the ſtatute 
of Meſiminſter the Second, c. 5: (5) by which it is enacted, “ That 
4 none ſhall diſturb any by force, malice or menaces, to make 


(a) Pariſes, for whom the money was (z) 2. Inft. 15g, 
effcred, was not choſe, but Tate. | 5 


« free 


. 


— 71 „ 


- 3 —_— TM ww. — * 


e ee - eee a9 wey, eee Giles © 


2. Ld. Ray. 1343. 


| & free election, in pain of great forfeiture * and it is alfo againft 


the common law. 2 1 | 
F contra. In anſwer to the chief dere that Simpſon ought 
not to be removed from his freehold before conviction, becauſe the 


crime for which he was charged is an offence at common law; 


this was admitted to be true, but it is a crime relative to the duty 
of his office in the corporation, and therefore he may be removed 
before conviction; it is an offence which will deſtroy the ve 
eing of this corporation; it is contrary to his oath of fidelity 
when he was firſt admitted to his freedom. There are ſome caſes 
where men have been removed for offences puniſhable at law, 
even before any conviction ; as for inſtance, a man was removed 


for a riot in the council-chamber (a), which is an offence puniſh» 


able at common law, yet the offender was removed before con- 


refuſed to attend at the ſeſſions of the peace (6), for which cauſe he 
was turned out of the recorderſhip of the borough of /pſwrich before 
conviction. The like is often done in the colleges of both our 
univerſities (c) ; and Baggs* Caſe, which is THE MAGNA CHARTA 
of all caſes of this nature, warrants this opinion, and eſpecially 


fince the ſtatute of q. Anne, which gives a traverſe to the return 


| Tax Kine 


againſt 


Huren eon, 
MAYOR, AND 


TEE ALDER- 
MEN Op _ 
Can. 


viction; and ſo was Serjeant WnrrackE, who having notice, 


of a mandamus, and which Simpſon having refuſed, he has thereby Forteſc. Rep. 
implicitly admitted the crime for which he is charged; becauſe, if 206. 
it was falſe, he might have traverſed the return, and therefore he Ante, 3- 


ought not to be favoured. And as to his removal before convic- 
tion, this is a condition annexed to his freedom in this corpora- 
tion, which he took, ſubject to be removed for any reaſonable 
cauſe; and his removal is the more Juſt, becauſe he had all rea- 


ſonable opportunities allowed him to defend himſelf if he could. 


Upon the whole matter, a return of a mandamus needs not fo 
much 1 as an information or indictment; becauſe, if it be 
true, no puniſhment ought to be inflicted on that account (4). 


ReeLy. * The objection, That they ſhould have ſet forth in 
the return the information of Harriſon in hæc verba, and not ad 
talem effef?um, is not anſwered ; now the reaſon why that informa- 


ground of the charge by which Simpſon was removed; and it is 
not ſufficient to ſay, that ſo much certainty is not required in this 


caſe as in an indictment, and to alledge for a reaſon, that no pu- 


niſhment is to be inflicted upon that account, becauſe it is a great 


T . puniſhment for a man to loſe his freehold. Beſides, they have not 
ſet forth in this return, that Simpſon had done any thing prejudicial 


(a) Rex v. Yates, Stiles, 477. than an indictment, for that may be tra- 
(5) 2. Salk. 434. verſed, but here the king cannct traverſe. 
(c) 1. Sid. 14. 2. Sid, 97. 4. Mod. 37. Fort. 204-—NoTz to the former edition, 

15 But for the certainty required upon this 

%) FoxTEsCur, Puſiice, is of opi- ſubje ſee Rex v. Lyme Regis, Dougl. 

nion, that a return to a mardams requires 149 to 160, i N 

te uſyal certainty, even much greater 1 


oft. 154. 377. 


Lea 


tion ſhould be ſet forth to a certainty is, becauſe it is the very 


to 
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Michaelmas Term, 9. Geo. 1. In B. R. 


Tus Kine to this corporation; and as to Serjeant Whitacre's Caſe, it is ny 
bs manner of authority in the preſent caſe ; it is true, he was remove 
Maron, aug before conviction, but it was for not attending the ſeſſions to d. 


Tur Al pz: rect the corporation in proceedings to adminiſter juſtice, which 


xxx or was an offence done to the corporation, and conſequently a for. 


Cantiers. feiture of his office of recorder. 


Prartr, Chief Fuſtice. By the return of this mandamus it ap- 


pears, that Simpſon was duly ſummoned, and that they who re. 
moved him had an authority ſo to do; but it muſt be for 2 
lawful cauſe, which does not appear by this return; for the in. 
formation and the articles grounded thereon, are not ſufficiently 
ſet forth to inform the Court of the crime, being only returned a; 
on. Med. 218. Htum ſeguen.; now where words in an indictment for a libel 
See 11. Mod. Were ſet forth ad effectum ſequen. that was held inſufficient in the 
59. 35-96. caſe of The King v. Bear (a); and there is no reaſon why an in- 
dictment ſhould be more certain than the return of a mandamu; 
for in one caſe the wy is to be puniſhed, and fo he is in the other, 
viz. by the loſs of his freedom. 


As to the queſtion, Whether a man can be removed from his 
freedom for a crime puniſhable at law before he is convicted of ſuch 
crime; PRATT, Chief Juſtice, held he could not (5) ; and that in 
the caſe of The King v. The Mayor of Glauceſler (c), it was ſo 
adjudged in point, that bribery was an offence puniſhable at com- 
mon law; and that a juſter trial might be had in the courts of 
Meſiminſter than by a mayor and common-council-men in a cor- 
poration, who are generally corrupted, and uſe arbitrary methods 
in trials there, So he was of opinion that a peremptory mandamus 
ought to go. | LO 

S * But THE OTHER THREE JUDGES were of a con jo 
1 08 ] nion: their reaſons were as follow : TY 


It is ”_ on all hands, that there was a crime done, and it 
ſufficiently appears that the corporation ſuffered by it ; for what 

can be a greater injury than corrupt members? and it ſeems very 

' reaſonable, that where the immediate good of a corporation is 
concerned, that they ſhould have power to remove him who acts 
contrary to ſuch good. This corporation has ſuch a power by 
the very words of their charter, viz. © to remove for a Jawful 
<« cauſe,” for otherwiſe thoſe words are inſignificant ; and it would 
be very hard if à corrupt member could not be removed before 
conviction, becauſe in the mean time he will have a vote in all 
corporate acts, which may be prejudicial to the corporation where 
fuch a voter is guilty of fo great a crime as bribery. 


(a) 2. Salk. 4379. Carth. 408. Id. Fuflice, held, that bribery is a fufficient 
Ray. 415. Ee cauſe to remove a man from his officf 
() But fee the caſe of Rex v. Tiver- before conviction. 

| ton, poſt. 186. when PaaTT, Chef (cc) : 
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| « September, forty ſhillings more, which money ſhall be enjoyed by * 


- Michaelmas Term, 9. Geo. 1. In B. R. 
Tag COURT, as to the form of this return, were equally di- hay 


HuTCHinSON, 


Parr, Chief Fuflice, and Powvs, Juſtice, held it infufficient. Maven, av» 
THE ALDER 
Erxk and FORTESCUE, Zuftices, held it well enough. MEN or 


And therefore there could be no judgment againſt the ret euch (a). CARLISLE. 


(% It is faid, S. C. Fort. 20. that as cauſe on the whole return there appear- 
tothe form of the return the whole Court, ed to be a good cauſe of removal. 


after ſome little doubt, held it well, be- . 


> 


Ludlam, Chamberlain of London, againſt Lopez. Caſe 6 14 


HIS was an action of debt for twenty-five pounds, brought If a flatute as 
by THE CHAMBERLAIN of London againſt the defendant, the b. Anne, c. 


upon the ſtatute 6. ne, c. 16. by which the ftatute 1. Fac. 1. „ =_ 


c. 19. for well garbling ſpices was repealed, and the duty ariſing ,- £.... in the 


by that act, which was part of the revenue of THE CITY OF LON- city of London, 


| DON, taken away, and an equivalent granted to the faid city, by andinlieuthere- 


taking money to admit brokers to exerciſe their office.— The ef cnack, that 
words are, that © every perſon who ſhall act as a broker, or em- „ ee 
« ploy any man under him to act as ſuch in the city of London, « broker hal 
« tal be admitted by the court of mayor and aldermen there, and ( pay ferty fa 
e ſhall upon his admiſſion pay to THE CHAMBERLAIN of the ſaid ings yearly to 
« city forty ſhillings, and every year, on the twenty-ninth day of fen be, 
the ſaid city ; and every*perſon acting as a broker, and not being the king 5 
« admitted as aforeſaid, ſhall forfeit to the ſaid city twenty-five by his pardon 


& pounds, to be recovered in the name of THE CHAMBERLAIN,” diſcharge a per- 


| ſon from the 
The defendant by his plea confeſſed, that he had ated as @ Bro- payment of this 


| kr in THE CITY, and that he was not admitted thereunto ; but Penalty; for the 


intereſt in it is 


farther ſets forth the act of general pardon, 7. Geo. 1. c. 29. by x 
which the king diſcharged all manner of offences which he * might — - 


or could in any wiſe pardon ; and averred, that this was an offence time the offence 


which the King might pardon, &c. | is committed. 
The plaintiff demurred to this plea, and the defendant joined in L 104 ] 
| demurrer, | ; S. C. t. Stra. 529. 
Dy. 238. 323. 


Tuer wHo ARGUED for the defendant inſiſted, that this being Cie. HI 6:4 


| an offence of a public nature might be pardoned, though the ac- 622. 
| tion for the duty muſt be brought by the ſubje&. It is true, the Cru. Car. 199. 


admittance-money is given to the city as a recompence for taking As 8 8 
away the revenue of garbling ſpices; but yet the. offence of not x. Salk. 438. 
being admitted as a broker, is pardoned ; for all amerciaments are 1. Stra. 529. * 


| pardoned, * ſubject has a right to them, and fo are all 2. Stra. 1272. 


popular actions before they are actually commenced, even though r _ . 

the action is given to a particular perſon, who is the party aggriey- 4 Farden 41 ) 
- pe 4 . * . * Us 

ed therefore this offence is pardoned with all its conſequents. 


Lobt a, 
CAN RNTR· 
LAIN or Lox- 
DON, 
againſt - 
Lorzz. 


Michaelmas Term, 9. Geo. 1. In B. R. 
The trade of a broker was lawful before 6. Ann. c. 16. fo thy 


the exerciſe thereof without a licence is only an offence again 
that act. The demand by THE « HAMBERLAIN in this action is 


founded on a misfeaſance for acting without a licence. Ther i 


a duty by the act payable by every broker, and veſted in the ti 


for which if any action was brought, there could be no preterce | 


that the ſame was*pardoned, that being a private property. Thi 
offence is made by another diſtinct clauſe of the act. The quy 
payable by the act is twenty pounds for the admittance. of er 

broker ; but the tort and contempt in the defendant's aCting with. 


cout any licence is the original cauſe of this action. 


Ir was ARGUED for the plaintiff, that the act whichijntitls 
the city to the forfeiture, gives it in lieu of another part of thei 


revenue taken from them, and the money which is to be'paidby 


the brokers is in nature of a rent to be received by THE cr for 


a duty which was veſted in them before, and in recompence of x 
civil right of which they were now deprived, which recompence 
being confirmed by the ſtatute, and a penalty given for not com. 
plying with that law, ſuch penalty cannot be pardoned, eſpecially 
fince an action is given by the ſtatute for the recovery there, 
If the duty payable on every admittance be not pardonable, the 
the foifeiture for acting without admittance cannot be pardoned, 
becauſe that is an injury to the city in depriving them of the duty 
which otherwiſe would be payable. This may be compared to: 
leaſe with a nomine pœnæ, or to a bond with condition of forfeitur, 


The city might have releaſed the forfeiture before any action con. 


menced, which proves an intereſt veſted. As to Biggin's Caſe (i) 


*[ 105 


an amerciament is no ſatisfaction to the party, and fo may be di. 
charged. The ſame reaſon holds as to burning in the hand. The 
reaſon given by my Lord Coke (b), why the king cannot pardon a 
popular action after it is commenced, as to the informer's part, is 
becauſe an intereſt is then veſted ; but before the action is brought, 


no intereſt is veſted in. any particular perſon ; and therefore the 


king can pardon it; which reaſon will hold in this caſe, -becauſe 
there is a right veſted in the city\before this action was brought 
and before the general act of pardon was made, vix. a right tothe 
duty ariſing by the garbling of ſpices, and a right to that recon- 
pence which was given in lieu thereof, ſo that this action is vel 


brought, and not pardoned. If an action of aſſault and batten 


be brought, the king cannot pardon the damages recoveredin ſuch 
action (c). So where a libel is exhibited in the ſpiritual court, and 
the plaintiff obtains a ſentence, and coſts are taxed, the king bj 
general pardon cannot diſcharge thoſe coſts (d; and it is“ for tie 
ſame reaſon that the king cannot pardon an appeal, becauſe tie 
ſubject has an intereſt in that ſuit (e). | . 
Tu Court. This is a duty given to THE CITY of Los. 


do for and inſtead of another duty taken from them by act d 


(a) 5. co. 50. cr. K 6c 5. co. 51. ; 
Moor, 571. -- (4) Cro. Car. 199. Cro. Jac. 159. 


3. Iaſt. 195. 394 () 5. Com. Dig. Pardon“ (F.). 


parliamenb 


Ou _, K ci. . «„ 9) — 22 


Michaelmas Term, 9. Geo. 1. In B. R. 


arliament, and this forfeiture is given as a proviſional focu- Lryt Au, 
rity for what they might ſuffer thereby, and therefore it is not EIS 
rdonable ; and as a right veſts in an informer immediately upon "2 T one 
bringing his action, fo in this caſe, in that very inſtant of time in again 
which the offence was done, aright v-ſted in THE CHAMEE* LAIN, Lors. 
which intitles him to an action for the forfeiture, and which the 
king cannot pardon. He cannot pardon an offence againſt the 
ſtatute de malefactoribus in parcis, as far as any man has an in- 
tereſt therein (4). It is true, it was held in Bigg in Caſe (b), that 
the queen mĩght pardon the burning in the hand; but this ſeems 
to be the opinion of my Lord Coe alone (c); and it is plain that 
the reaſon he gives does not warrant that judgment; for he tells 
us, it is becauſe 3 in the hand is no part of the judgment; 
which is certainly a miſtake, for in an appeal, as that cafe was, 
it is part of the judgment; beſides, that caſe is reported in ſeveral 
other books, but the ſame reaſon in none of them for that judg- 
ment (d); therefore it is probable that the true reaſon might be, 
becauſe burning in the hand is a puniſhment to be inflicted on a 
criminal for the public good, in which no particular ſubject has 
any right. And laſtly, a pardon 1s properly a releaſe given by 
the king; but it is a general rule, that a right which 1s veſted 
cannot be releaſed. 


So judgment was given againſt the defendant, viz. that this of= 
fence was not. pardoned, | 


I 


(a) 2. Inſt. 200. 3. Inſt. 238. (c) 3. Inft. 238. 


(5) 5. Co. 50. Moor, 577. pl. 782. (dj Moor, 571. Cto. Eliz. 632. See 


.Cro Eliz. 632. alſo 2. Hawk. P. C. ch. 27. f. 39. 


: x : *[ 106] 
Blackwell again Naſh, | | Caſe 66. 
Afchaelmas Term, 8. Geo. Roll 212. 


THE PLAINTIFF covenanted by indenture to transfer, &c. If A covenans 

South Sea ſtock: to the defendant, on or before the twenty- „ 
firſt day of September, and the defendant. covenanted to pay the , day, gane 2 
plaintiff eight thouſand five hundred pounds, on or before the ſaid covenant to pay 
day; and entered into a bond in the penalty of fixteen thouſand a certain ſum, of 


pounds, conditioned for the performance of the ſaid covenant, 792e7 to A fer 
| 5 the ſtock on or 


In an action of debt brought on the ſaid indenture, the breach before the faid 
aligned was for non-payment of the eight thoufand five hundred day, the transfer 
pounds, and the plaintiff in his declaration ſet forth all this matter, 9*><ftock 2 
and that pro et in conſideratione præmiſſorum, the defendant cove- 2 3 
nanted to pay the money; then he ſet forth, that he (the plaintiff) ere 4 declraz. 
was ready at the time and place agreed on to transfer the ſtoc!:, tion in covepant 
* and that then and there obtu/:7 ſe to transfer it; and averred, that Þy 4, for non. 

the detendant adtunc et ibidem recuſavit acceptare. The defendant Pen 8 ag 
demurred to the declaration. TT = Ear 
iy to transfer on the day, but that the defendant refuſed to accept it, is good.. C. 1. Stra 535. 
Ante, 40. 68. Poſt. 294. 219. 1. Roll. Abr. 466. 1, Saund. 320. Lutw. 456. Ld. Ray. 687. 
5. Com. Dig, “ Pleader (C. 53.). (C. 54.). (C. 56.). Dougl, 684. (659.). Comy, Rep. 116. 
Sta, 615. 712. | yt £5 a 2 . 

The 
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Nervt The queſtion was, Whether theſe were mutual covenanti, g 
A only a condition precedent ? for if they were mutual covenants, they 
Nars. the action is well brought, but otherwiſe if it be a condition pray 
dent, becauſe then the performance of that condition muſt be g 
forth. . - : - 

This caſe was ſpoken to in Michaelmas Term, in the eight 

year of George the Firſt. „ | 
It was objected, that the tender was not ſufficieat, for it Ouzht 
to be made the laſt inſtant of the day, for until then the defendin 
was not obliged to accept the ſtock ; wherefore the plaintiff ought 
to have ſpecified the hour when the tender was made, that iv it 
may appear to be the laſt inſtant when a transfer could be made (o) 


WEARG, contra. This being a perſonal tender, need not he 

made the laſt inſtant of the 9 but if made any part of the day b 
and differs from a tender made in the abſence of the pary, 

which muſt be the laſt inſtant of the day, becauſe the party ha 
until thea to accept it. | | . | 

And THE Cour ſeemed of the ſame opinion. 

Sed adjournatur. | 

This Term the plaintiff had judgment without argument. 

And upon a writ of error (6) afterwards brought in THE Ex. 
CHEQUER CHAMBER, that judgment was affirmed, 


> (a) See Mordant v. Small, poſt. 219. Comy. Rep. 116. 1. Ld. Ray. 656. 

ByvBock v. Noke, x. Stra. 579. Duke of 12. Mod. 529. Sayer's Rep. 11, 
Rutland v. Hodgſon, Stra. 777. Thorn- Goodiſon v. Nunn, 4. Term Rep. 761, 
ton v. Moulton, Stra. 533. Bowlen vf /) See S. C. in 1. Stra. 535. the di 
Bridges, 2. Stra. $32. Clark v. Tyſon, edition. 0 
2. Stra. 50g. Lancaſhire v. Killingwortngn 

[1071 1 55 5 | 

Caſe 67. Warren againſt Conſett. 


If A. covenant A N AacTxON OF DEBT was brought by the plaintiff in the court 


macs mg of common pleas. He declared upon an indenture by which 
vader a penalty, he covenanted to transfer twenty-five ſhares in the Welch (ape: 


to accept the Company, and the defendant covenanted that he would receive and 
Came, a declara- pay for the transfer, &c. and bound himſelf in the penalty of two 
— _ dy thouſand eight hundred pounds to perform the ſame, and for non- 
* de to performance thereof this action i was brought. ge 

ſhew that he The defendant pleaded nil debet, to which plea the plaintiff de- 
tualy tranfore murred, and had judgment in that court for the inſufficiency of 


ms the plea, for that ni debet is an ill plea to this action. 


ic is not 3 A wRIT OF ERROR was thereupon brought in the court of king's 


| to ſay, that he bench. 


n 4 - It was argued, that this judgment was erroneous, 

8. C. Pract. Reg. FirsT, An objection was made to the form of the declaration, 
306. vix. that tae plaintiff had not ſet forth, that he had done all things 
S. C. 1. Zar. 5 ö d ; nece 
K. B. 15. | | 
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E inſurers and the bail. 


Michaelmas Term, 9. Geo. 1. In B. R. 


neceſſary for him to do, to intitle himſelf to this action, for he Wanzzzn 
ſhould have alledged, that he tendered to transfer the ſhares on a 22 


certain day, hour, and place, and that the defendant refuſed to ac- 
cept them; and he only ſhews that he was ready to transfer them 
gebito modo, but does not ſay at what time or place; now where it 
is ſet forth as it ought to be, at a certain time and place, and no 
perſon is there to receive it, the party muſt ſhew at what time of 
the day he was at the place, and how long he ſtayed there ; though 


| 2 refuſal is ſhewn, yet it is not ſhewn to be at that time (a). 


SECONDLY, Becauſe nil debet was adjudged no good plea, © Nil d:bet” is 


which is erroneous, it being certainly a very good plea ; for not a good plea 
| wherever matter of fact is mingled with ſpecialty, or with a 


0 an action of 


: . . debt, fi 4 
record, nil debet is a good plea, as in debt before auditors, it is najy on a cone. 


a good plea. eng: YR 
Bur oN THE OTHER SIDE it was argued to maintain this judg- —_ poſt. 332. 

ment, that nil debet is no good plea in this cafe; and the chief we 

reaſon was, becauſe of the ſolemnity of a deed ; now here the debt 3 Ld. Ray 

ariſing merely upon the deed, and not on any collateral matter $3" Sta 778. 

debors, in ſuch caſe the defendant ſhould have denied the deed, 21. Hen. 7. pl. 

and have pleaded ſome other deed to avoid it; for if he once own 14. 

the deed, it is then 4 good debt, and therefore nil debet is no good Keilw. 153. 


| plea to it. Beſides, it is a plea which includes ſeveral iſſues, ard 7 Co. 4. 


for that reaſon it is ill. It is no good plea to an action of annuity, 3 Lav. 
nor to an action of debt on a bond brought by an adminiſtrator ; Hard. 332. 


it is true, it is a good plea to an action of debt brought for rent Salk. 565. 


reſerved upon a leaſe for years; but the reaſon is, becauſe the de- 5: e, 2586. 
miſe is the foundation of the action, and the deed is only an evi- 3, 3 _ 
dence of the demiſe, and fo it is a good plea to an action of debt cowp. 388. 
brought on penal ſtatutes, and to actions of debt brought upon 5. Com. Dig. 
awards, or to accounts be fore auditors ; and the reaſon is, becauſe “ Pleader 
theſe are not the deeds of the parties, but here the deed of the (2. W. 16.) 
party himſelf is the very lien, and not any thing in pais; and the | 

giſt of, the action is for payment of money. It is no good plea * [ 108 ] 


to an action on a policy of inſurance, nor to an action on a bail- 


bond, though there is ſomething dehors to be done, to charge the 


Taz Coun was divided in opinion, but ſeemed inclinable to 
reverſe the judgment (59. | 


(a) See Mordant v. Small, poſt. 219. 
and the caſes there cited. 

(5) This caſe was firſt argued in Hilary 
Term, 8. Geo. 1. ; 2. Stra. 778. It was 
agued a third time in Mich. Term, 11. 
Ge, 1. poſt. 325. and in Eaſter Term, 
12. Geo. 1. the judgment of the common 
pleas was unanimouſly affirmed, for that 
the action being founded on the articles, 
and the particular facts being only aux- 
Uary to the deed, the plea of nil debet was 


0 good plea, S. C. poſt. 382. S. C. 2. 


Stra. 778. for if in ſuch caſe this plea 


s allowed, it would refer the validity 
of the deed to the conſideration of the 


Vol. VIII 


Jury, S. C. 2. Ld. Ray. 1503. So in debt 
on bond, the plea of nil debet is bad on a 
general demurrer. Anonymous, 2. Wilf, 
10. S. P. Bull. N. P. 169. S. P. Hart 
v. Weſton, 5. Burr. 2586. S. C. 2. Bl. 
Rep. 68 3. S. P. Mills v. Bond, Fort. 363. 
Mayhew ev. Mayhew, Fort. 367. But it 
is ſaid that nil debet to an action of debt on 


bond, is good after verdict, 2. Wil. 10. 


and is a good plea to debt on a contract, 


5. Com. Nig. © Pleader'“ (2. W. 16.). or 


where tbe ſpe 6 y inducement to 


the action, and the matter of fact is the 
foundation of it, 2. Ld. Ray. 1503. 


1 Caſe, Hardres, 332. 
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S.. z. Ld. Ray. II WAS RULED in this caſe, that where a writ of error is bro 


ver on a conver- horſes, 


Stra. 682. 


| Michaelmas Term, 9. Geo. 1. In B. R. 
Eaſt 68 Pennoire apainft Brace. 


S. C. 5. Mod. by two, and one of them dies 8 writ, the plaintiff in 
348. the original action by entering a ſuggeſtion on THE ROLL, that 
S. C. x. Salk. one of the plaintiffs in error is dead, may take out execution on 
319. the judgment, without fuing out a ſcire facias, either againſt the 


S. C. Comb. 44 1. he; 
Im e heir or executor of the dead perſon. 


S. C. 12. Mod. 130. 8. C. 1. Show. 402. 


Caſe 69. F lemming 5 againſt Parker. 


On a declaration THE PLAINTIFF declared on four counts, and the defendant 
nar, demurred to one, and pleaded to iſſue as to the other three, 
murrer to one, and the plaintiff joined in demurrer, and had judgment, and 2 
and iſſues on the Writ of inquiry iſſued, reciting a judgment de præmiſſis, and that 
others, a writ of recuperare debet damna eccaſione præmiſſorum. | 
enguiry on the | . 5 3 
demurrer, re- IT WAS MOVED in arreſt of judgment, that a writ of inquiry 
citing a jueg- would not lie on this judgment until a nelle proſegui was entered 
mentdepremifi®, as to the other three iſſues, or a venire to try them; for then, and 


RG after So not before, a writ of inquiry might be had to inquire of the dz 


the iTues. mages upon the judgment in demurrer. 
But in this caſe the plainti having remitted the damages as to 
the other three iſſues, before the judgment was entered on the de- l 
murrer, IT WAS HERD good and THE MASTER of the office 
| armed, that that was the proper method of proceeding. ; 
*ſ[1 „5 zo is 
79 I Coatiworth and his Wiſe, Adminiſtrator of W. S. 
Caſe 70. | again Shaftoe. 
Friday, 23 November 1722. ] 


E T NOE R. The plaintiffs declare that their teſtator VV. ö. 
rrator bring to. on the eighth day of December 1718, was poſſeſſed of ten 
et fic inde peſſeſſtonatus exiſtens eodem die et anno, obiit in. 

fion in his own te/tat. poſt cujus mortem ſſ. on the twenty-third day of April 1720, 
time, he ſhall adminiſtration was committed to the plaintiffs z that afterwards, 
0g EM on the eighth day of April, the ſaid horſes were loſt ; et eodem di 
et anno devenerunt per inventionem to the defendant, who con- 


defendant. : 
verted them, &c. 


2. Stra. 785, Upon net guilty pleaded, there was a verdict for the defendant, 


Barnes, 186. 3 TER i 
Andr. 357. 339. FAZAKERLY moved, that the defendant might recover his fi 


Reg. C. P. 115. coſts. The difference is, wherever an executor brings an action 
3 and upon his declaration ſhews matter ſufficient to enable him to 
ſue in his own name, without ſtyling himſelf executor, if a vel. 

dict paſs againſt him, he ſhall pay; but otherwiſe where he is obliged 

| to ſue as executor. The plaintiff here might have declared on 

his own poſſeſſion, and the evidence would have been 2 ; 

EEK 0 


Michaelmas Term, « 9. Geo. 1. In B. R. 


the goods being loſt after the a committed, there was Cow 
a poſſeſſion in the adminiſtrator, which would have enabled him —_ vr 
to have brought the action in his own name; ſo that the conver- nr 
| fon is an injury to the adminiſtrator. | _ vic 


SHAFTOE. 
ON THE OTHER SIDE it was argued; that an executor ' ſhall 


never pay coſts, unleſs he declares upon an actual poſſeſion la). 


Tak Couxr. This point ought not to be now queſtioned ; i 
all the caſes were conſidered, and the point ſettled, in the caſe of 
Baller v. Delander (b). 0 


(a) 2. Lev. 165. 3. Lev. 60. 375. 2. Ld. Ray. 1413. 'Downer v. Shaft, 
6. Mod. 9. 2. Stra. 1107. Andr. 358. Barnes, 129. Cockeril and his Wife . 
(6) 2. Stra. 785. Annaley, 205. Knyſton, 4. Term Rep. 277. Gold- 
dee alſo Jenkins and his Wife v. Plumbe, thwaite and his Wife v. Petrie, 5. Tei n 
6. Mod. 91. 181. Portman v. Carne, Rep. 234. in point. ; 


Cooper againſt "EY 0 


AN EJECTMENT was brought to recover tlie poſſeſſion of a In eje ctment, 
Duakers Meeting-houſe ; none of them would receive the 10 . 2 SS 
MPs on and the meeting-houſe was never open but on Sun- upon confeſſion 


days, on which day the delivery of a declaration is not good. r 


Thereupon the plaintiff took a judgment by confeſſion of che . 
nominal defendant. Fro 


And now upon a motion that judgment was ſet aſide, becauſe in . 255- 
fact it is the confeſſion of the plaintiff himſelf. 


un. Eject. 6. 


E olow ay 3 Thurſton. . Caſe 72. 
N AN ACTION ON THE CASE, &c. the plaintiff declared; and If the ſtatute of 
laid his damages to four hundred pounds, — pa 


The defendant pleaded the ſtatute of pn ne. « 707 unn action for 4001. 


4 infra ſex annos. areplication that- 
a latitat for 1 50l. 


The plaintiff replied, that he ſued out a /atitat to take the de- was ſued out, 
tendant two years before the action ag for one hundred and . 
hfty pounds, „ 


| cauſe, is bad. 
And upon a demurrer to this e ; 


IT was INSISTED for the defendant, that theſe were ae 
ations; for no man would take out a latitat for one hundred and | 
| fifty pounds, and declare ad damnum four hundred pounds ; it is 
true, if the plaintiff had averred it had been one and the fame 
cauſe of action, it might have been otherwiſe, 


And foit was ruled by the Court. 
— Gu Wright 


| | Michaelmas Term, 9. Geo. 1. In B. R. 
Caſe 73. | Wright againſt Maſon. 


If a wife com- UroN A MOTION for an attachment againſt the defendant ani 
rer = ; ee one Purcell, an attorney, for foul practice, and for Oppreſling 
ks as the plaintiff, by threatening to take him up by a warrant of the 
of extortion and Chief Juſtice, and by colour thereof getting ſome money from 
oppreſſion, pro- him, and a note under his hand to pay more for not ſending hin 


gate for a treſpaſs they pretended to be done by his wife; 


cure a warrant to News 
the buſbard, the A RULE was made for them to ſhew cauſe on ſuch a day, why 


and apprehend 
court will grant aꝝ attachment * ſhould not go againſt them. 
an attachment 


2gainſt him. And upon that day they appeared and produced ſeveral affidavits, 


* [ 110 7 which were read in court, and by which they denied the charge, 
Ante, 81. but not poſitively and directly. Ds 


And it appearing by the affidavits that the fact was done by the 
wife, there was no 3 to procure the warrant of the Chief 
Juſtice againſt the huſband; and it farther appearing that the at- 
torney had indorſed this note to another, on purpoſe to load the 


plaintiff with an action, he was ordered to ſtand committed until 


he ſhould anſwer interrogatories, which were to be filed in fur 
days. 8 | i Wes ES, 

And afterwards, in anſwer to the interrogatories, he ſwore of 
all that was charged againſt him, for which he was indicted, and 
convicted of perjury. | 


Caſe 74. Z Czſar againſt Holt and Others. 


The Court will A RULE was made for the defendants to ſhew cauſe why at 
will not grant an £& attachment ſhould not go againſt them for committing « 


ettachment on af- 
Klar of a ref reſcous, fc. 


ceus. And now they ſhewed for cauſe, that ſuch attachments ouglt 
S. P. a. Barnard not to be allowed upon affidavits of a reſcous, becauſe in ſuch 
K. B. 58. caſe the parties might be taken into cuſtody before the writ is re- 
* turned; therefore the ſheriff ought to return a reſcous before the 


2 my "= defendants ſhould be proſecuted for it (a). 


1 ef And THE Cour was of opinion, that the ſheriff ought to re- 
(D. — turn the writ, which if falſe, then the plaintiff has an action againſt 
get him; but if the return be true, then the action lies againſt the re 
cuers (b); therefore if an attachment (c) ſhould be granted on ar 
affidavit of a reſcous before the return of the writ, the defendant 

could have no action againſt the ſheriff for a falſe return. 


(a) See Sheather v. Holt, Stra. 531. (e) Cro. Jac. 419. 2. Vent. 175 
and Rex v. Elkins, 4. Burr. 2 129. Salk. 586. Rex v. Pember, B. R. H. 
(5) Cro. Jac. 48 5. 3. Bulſt. 200. 112. 
Cro. Car. 109. 6. Com. Dig. ** Pleader 
(D. 2.). 
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HILARY TEAM 
The Ninth of George the F irſt, 
The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. 


Sir Lyttleton Powis, Kur. 
Sir Robert Eyre, Kut. A Fuſtices. 
Sir John Forteſcue Aland, Kut. | 


Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


„ 1 
* The King againſt The Mayor and Burgeſſes of Caſe 75. 
NCC Tregony. e : 


PON A MOTION for a peremptory mandamus, the Caſe A mandamus di- 
was, that a former mandamus was directed to the mayor refed to * the 


and burgeſſes of Tregony in Cornwall, commanding them, . mayor and 
« quod eligetis- et juretis major:m, &c. ſecundum authoritatem 1 

6 ofram, , | _ OY 5 - 4 
and ſwear in 


Ir was MOVED for a ſuperſedeas to that mandamus, for that the . am 
R . Eg yor ſecun- 
| writ was not good, becauſe it was directed to the mayor and bur- « dun autoica- - 
geſſes to elect and ſwear a mayor, whereas the power of electing . wn am, 
is only in the burgeſſes, and the power of ſwearing in the mayor is good, al- 
| alone; ſo that the mayor cannot make a return of this writ as di- though the 
rected to him to elect; nor the corporation as directed to them to 3 _— OO 
| ſwear a ma ſo that if the burgeſſes ſhould make a return as and the 1. _ 
vor, 10 tna 8 and the mayor 
to the ſwearing part, they would be uſurpers, and if they do not to ſwear in. 
make a return, they will be in contempt of this court. Beſides, S. C. poſt. 129. 
it is incongruous for a mandamus to be directed to ſwear. a mayor 1. Roll. Abr. 409. 
not yet elected; therefore it being directed to a perſon who had 2. Jones, 52. 
no power to act, it ought to be ſuperſeded, like the Caſe of the Salk. 699. 436. 
City of London, where ſuch a mandamus was directed to the mayor Om 501. 
and aldermen, &c. when the power was in the mayor alone, and bon. 55.640. 
that was adjudged in this court to be not good. 2. Burr. 782. 
5 „ But 3. Burr. 14 52. 
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Tax Kms But THE CourT were all of opinion in this caſe, that they 


n ought to make a return, for the writ commanding them, & guy 


3 ron (c ęligetis et juretis ſecundum authoritatem veſtram, it * ſhall be 


e or taken reddendo ſingulu /ingults, and tobe the return of both, &c. (a). 


TREGONT: Tus they returned, that Tregony is a borough incorporated by 


*[ 112 } letters patent of king Janes the Firſt, by which it is provided, 
Previous to the that they proceed to an election of a mayor every year, on the 
11. Geo. 2. c. 4. Thurſday next after Michaelmas-day, and that the mayor elected 
f. x. ua pirticu- at that time ſhall continue mayor until another be duly elected; 
lar day was ap- and farther they return, that the day of election being paſt, they 


pointed by the cannot obey it, and proceed to a new election on any other day 


* than that very day appointed by the charter by which they are in- 


election of a Corporated, unleſs on the death or amotion of the mayor. 
mayor or other 


corporate officer And now the following objections were made both to the urit 


with a power of and the return. 


. +6 Figsr, as to the writ, that it was directed to the mayor and bur. 


| eleeru, anyurher geſſes to elect and ſwear 2 mayor, where the power of ſwwearing, 


day in the year, &c. is in the mayor alone; and though the Court was of opinion, 
EX. on . that this writ ought not to be ſuperſeded before it was returned, 
1 Ven n becauſe if there is a fault, it might judicially appear before them, 
the ume being. yet when the fault appears upon the very return itſelf, the writ 
- ought to be quathed. Now there is a plain difference between 2 

vvrit to ele, and another to ſwear a man into his office; for the 
writ to elect may be directed to the whole body corporate, of which 


the mayor is the head; but a writ to ſwear the perſon elected muſt 


be directed to the mayor alone, becauſe no other perſon has au- 


thority to ſwear him, and no ſuch authority gan be given but by 
ſpecial words in the charter; and it would be very hard if this writ 
ſhould be good, becauſe the execution thereof would ſubject the 
parties to an information for uſurping an authority where they had 
none. 


SECONDLY, then as to tbe return, it is, that they could not obey 
the writ, becauſe the day of election of a mayor was lapſed, and 
that they could not proceed to a new election, but upon the very 

day appointed by their charter, unleſs upon the death or amotion 
of the mayor in being. i : 


In ANSWER To WHICH f £045 argued, that the day was only 
directory, and that there could be no inconveniency, if they ſhould 
proceed to an election on any other day, becauſe the writ of man- 
damus uſually goes to fill up the body corporate, for the fake of 
ſucceſſion, which is a caſe of neceſñty. 3 oe 


Bor THEY WHO ARGUED for the return ſaid, there could be 
" no ſuch ncceflity in the preſent caſe, becauſe the corporation was 


(a) But ſee Rex . Mayor of York, made, it is too late to take objections to 
„E; + that aſter a return to a mardamu: has been tlie writ itſeif. 5. Term Rep. 74. 

8 Se = « $ full; 

— 1% 2 1 ' 


. * * — - 


the ſwearing a new mayor 


£ 


Hilary Term, 9. Geo. 1. In B. R. *[ 113] 


full ;- therefore there was no neceſſity to elect on any * other day Tus Kine 
than on that appointed by the charter ; belides, if the return » AN 


x 


not true, it ought to have been traverſed (a). V 


Tux CoUuRT was of opinion, that the writ was good upon a ys TE 
reaſonable conſtruction of the words reddendo ſingula ſingulis; for — 
it is directed to the body corporate, who has the inheritance as to 
the election of a mayor, and likewiſe to him who has the ſpecial 
power as to the ſwearing a mayor, it being that eligetis et juretis 
ſecundum author itatem ve/tram, - Now all thoſe to whom the writ 
is directed, are to do — 1 for they are all to be preſent at 

wn when the oath is adminiſtered to him, 
which is uſually done by the town-clerk, and fo far they may be 
ſaid to have a power to ſwear him, for the mayor is preſent, and fo 
are the burgeſſes at that time. . 


Tarn as to the return, it is likewiſe good, for though it has 


been faid that the day is only directory, yet it is clear by the char- 


ter, that muſt chuſe a mayor on the very day therein ap- 
pointed, which is on Tueſday next after Michaelmas day every 

„and that he muſt continue mayor until another be choſen, 
fecundum formam literarum patentium; now it cannot be ſaid, that 
a mayor choſen on any other day was elected ſecundum formam 
literarum patentium (6). 


For which reaſons it was adjourned (c). 


(a) See 9. Anne, 0 20. (c) A peremptory mandamus was 
(6) See ſtatute 11. Geo. 1. 0. 4. denied, S. C. poſt. 327. 


Atwood againſt Beach, | Caſe 56, 


UDGMENT was had againſt the principal, and a ſeire facias Bail taken on a 
was brought againſt the bail of ohn King, when his name was {ire facias miſ- 
Thomas King, and after two nibhils returned, the bail were taken ming theprin- 


in execution; and this matter appearing now to the Court upon ED 3 
a motion, | motion after two 
nibili returned. : 


Tux COUNSEL for the bail prayed, that they might be dif- 
charged; | | „ 

Which was accordingly done. 

Sep PER Cx IAM, If the ſcire facias had been returned ſcirs 
fect, they could not be diſcharged, becauſe they might have plead- 


| ed this matter in abatement, like the caſe of Day v. Guildford (a) ; 


which was tenant for life, remainder to his iſſue in tail, tue t nant 
for life acknowledged a ſtatute, and died; then the co nizee 
brought a ſcire facias againſt the heir, who was the iſſue in tail, 


| andthe ſheriff returned ſcire fect; and thereupon judgment was 


had againſt him; and being turned out of poſſeſſion of the lands 


(a) 3. Lev. 41. K. C. r. Sid. 54. 8. C. Ray. 19. - 
| "Wha | | by” 
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 Arwoop by virtue of that judgment, he brought an ejectment, &c.; and it 

ai was adjudged, that he was bound by the execution, and that he had 

Braen. no remedy either by ejectment, or by ® writ of error, or by audita 

# [ 114 ] guerela, or byany other means, but only by action againſt the ſherif 

| for a falſe return, if it was ſo, becauſe it was his own fault, by nat 
pleading to the ſcire facias, that he was tae iſſue in tail, after the 

ſheriff had returned him “ warned.” + | 


| Caſe77. The King againſt The Mayor of Tenterden. 


The Court will A RULE was made for THz MAYOR to ſhew cauſe why an 

ee Is e information ſhould not go againſt him, for taxing ſeveral per- 

ee he the ſons who lived out of the corporation to be contributory to build- 
purpoſe of try- ing a bridge, and other charges within THE CORPORATION. 

kg TR The mayor ſhewed for cauſe, that though the perſons thus taxed 

did not live within THE CORPORATION, yet they dwelt within the 

liberties thereof, and were intitled to the like privileges of thoſe 

who lived within THE CORPORATION 3 one whereof was to be 

exempted from all taxes in the county at large, fo that it is reaſon- 

able they ſhou!d be contributory to * charges within THE CoR- 

PORATION, when they had the benefit of the privileges thereof; 

beſides, the tax now in queſtion had been paid by ſuch out-dwellers 


time out of mind. e 55 

But rug Cour directed, that this matter ſhould be tried 
upon an information, and that for two reaſons ; the one, becauſe a 
fingle perſon might not be able to conteſt this matter in an action 
againſt the whole corporation; and the other, becauſe if a verdict 
ſhould paſs for or againſt ſuch ſingle perſon, it would not end the 
5 conteſt which might happen againit the reſt. ; 
* [125]. TI: N 

Caſe 78. 8 Hodgkins againſt Corbett. 

The city of Ler- T_BBEE in the ſpiritual court for theſe words, Thou art a 


der have cogni- e cuckoldly old dog, call down the bitch your wife.“ 


zance of theſe : : 
words, “ Theu And now upon a motion for A PROHIBITION, the ſuggeſtion 


« art a cacleldy was, that there is a cuſtom in London to puniſh whores by carting 
Es Ne and whipping them; and that the faid words are actionable there 
one wife,” by the cuſtom of the place, and avers, that if the words ſet forth 
for they are tan- in this libel were ſpoken, it was in London, in the pariſh of, &c. 
tamount to call- and though the plaintiff might have a remedy at law againſt the 
we or 2 now plaintiff in the prohibition, for ſpeaking the ſaid words, yet 
1 3 he had exhibited a libel, &c. | | 

— — — And upon this ſuggeſtion a prohibition was granted. 


in Haden, the Ir was Now MOVED for a conſultation, that admitting theſe 


tritu 3! 2 r 5 
33 Berz words were ſpoken in London, yet they are not actionable there by 
hibired from proceeding on them.— S. C. 1. Stra. 545. Poſt. 176. Stra. 471. 555. Andr. 300. 
Fort. 247. 2. Wilſ. 62. 4. Bac. Abr. 52 1. 4. Burr. 2032. 6. Com, Dig. “ Prohibition” (G. 140. 


2. Term Rep. 472. | | 
| P * | | the 
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the cuſtoms of the city, becauſe the cuſtom enten only to ſuch Hopcxims 


words which are directly defamatory, and not to ſuch which are ſo 
by implication 3 and to prove this matter, the caſes in the margin 
were cited (a). The caſe of Houblon v. Milner (b), reported in 
Lutwyche, was for calling a man's wife © a common woman ;” 
and there was the like ſuggeſtion, as in this caſe, for a prohibition, 
but it was denied, and a conſultation granted; and the reaſon 
there given is, becauſe the cuſtom of London extends only to 
calling a woman © whore,” and not to ſuch words from which it 
may be collected ſhe is ſo. The words are uncertain, becauſe 
the huſband might be @ cuckold by a former wife, and not by the 
plaintiff: ſo that if the words are not actionable by the cuſtom of 
Lindon, the ſuit in the ſpiritual court muſt proceed. e 


Nox THEY, contra. The caſe of Houblin v. Milner has been | 


denied for law (c), wherever the huſband and wife libel for words 
ſpoken of the wife: all the latter authorities are, that an action lies 
in London for words tantamount to calling a woman ©« whore: 
and prohibitions have been accordingly granted. In the cafe of 
. Gibbons v. Harwood (d), the plaintiff being a ſingle woman 
libelled in the ſpiritual court for theſe words, «© ſhe is with child; 
a prohibition was moved for and granted upon a ſuggeſtion of the 


cuſtom of London, though the ſame objection was made; for the 


words are a charge of the crime of incontinence, which makes 
the offender liable to puniſhment by the cuſtom of London. In 
the caſe of Milbourn v. Povey (e), the plaintiff libelled againſt 
the defendant for calling her huſband « cuckeld:” and there a pro- 
hibition was granted upon the ſame ſuggeſtion, Es 


PRATT, Chief Fuftice. If the uncertainty of the words be an ar- 
gument that no action lies by the cuſtom of London, the ſame argu- 
ment proves that they are not ſuable inthe ſpiritual court. It is ve 
nice to maintain that no action lies unleſs for the word © whore ;** 
if the words import a charge of incontinence, they are actionable 
in London. As to the uncertainty, the latter words, © call down 
« the bitch your wife,” tie up the former ſo as to make them re- 
late to the plaintiff. The caſe of Gibbons v. Harwood (/) is truly 
ſtated ; and in that cafe Mr. DEE, Common Serjeant, ſatisfied us 
that an action lies in London for any words that amount to calling 
a woman « whore” (g). | 


(a) 2. Roll. Abr. 296. Cro. Car. 339. (g) The court of king's bench will 


1. Vent. 220. 1. Sid. 248. . take notice of thoſe cuſtoms of the city 


(“) 2. Lutw. 1042. | of London which have been properly cer- 
(e) Eyzs, Fuftice, upon the firſt ar- tified by the mouth of Tax Recorprr, 
gument in this caſe, ſaid that this caſe Blacquiere v. Hawkins, Dougl. 378. but 


had been denied. Nor x to former editian. the cuſtom that an action will lie for 


4%) Hilary Term, 12. Am. calling a woman hre has not been 
(%) Eaſter Term, 1. Geo. 1. in the certified, Staunton v. Jones, Dougl. 380. 
king's bench, 8 + £25555, 7-07 nll | 5 
(f) | 


gan 


ConBETT. 


Evae, 


Hopexine EyRE, Fu/tice, An action lies in London for words 8 

again? In the caſe of Smith v. Smith {a) a libel was for theſe words, 4% 

Sannkrr. © was never married; what is her hopeful fon ?” and a prohibi. 
tion was granted upon a ſuggeſtion of the cuſtom of London. 


THz Cour took time to conſider until the laſt day of the 
Term, when they granted @ prohibition ; for the words are a cer. 
tain charge of incontinency, which are actionable by the cuſtom 
of Londen. The cafe of Houblon v. Milner is good law, for there 
the words were, « thou art a common waman ,” which do not 
amount to calling “ whore.” Afilbourn u. Povey is a caſe in 
point. 5 W te 5 

Sao in the principal cafe the prohibition was held good, and the 
conſultation was denied (6). | 


(] Mich. Term, 11. Will. 3. Lockey v. Dangerfield, 2. Stra. 1100, 
) See Vican v. Worth, . Stra. 471. Theyer v. Eaſtwick, 4. Burr. 2032. 


Cafe 79. | Lowther and his Wife againſt Kelly. 


In an action of MB. LOWTHER, the now plaintiff, being ſeiſed of the lands 
eee in right of his wife, gave, whilſt he was in Barbadbes, a lets 
if the death of tex of attorney to V. R. empowering him to demiſe the land. V. R. 
thewife pus dar- by virtue thereof, and the power n by indenture in his 
rein continuance the ſaid V. R.'s own name, made a leaſe of a houſe to the de- 
be — nn. fendant, rendering rent to the plaintiffs, in which leaſe Kell, the 
e na defendant, covenanted with the plaintiffs to pay the rent. 


5 7 And now in an action of covenant brought upon this indenture 
may proceed by b Lowther and his wife, who were no parties to the indenture, 
fuggefting the the breach aſſigned was, for non-payment of rent, &c. 

n.. But the wife having died ſince the laft continuance, the defen- 


ROLL. 

Id Ray. 2913. dant pleaded that matter in ———_ TY 
How. LY Verdict for the plaintiff, and motion in arreſt of judgment. 
% Abatement” TT WAS INSISTED for the plaintiff, that the action ſurvives, by 
K 33-)- ſuggeſting the death of the wife upon THE ROLL ; and this is by 
Hes virtue of the ſtatute 8. & . Will. 3. c. 11. by which it is enacted, 
<« That where there are two or more plaintiffs or defendants, and 
ec one or more of them ſhall die, &c. the writ or action ſhall not 
& abate, but ſuch death being ſuggeſted on the roll, the action 
8 al proceed; and therefore this plea in abatement ought to be 


| quaſhe 
* 8 ys Z ö 3 '. . 
533 Coun x would not quaſh it upon a motion. 
| THE PLAINTIFF therefore ſuggeſted this matter on THE ROLL 
according to the ſtatute, and ſo proceeded in the action. 


'Tez 
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THE QUESTION upon the pleadings was, Whether the -plain= untere 
tiff could maintain an action of covenant upon this indenture? K Sve a 
Ir was ARGUED that he could not, beauſe he was not a party to A, to. m 
to the deed, but a mere ſtranger to it ; and the reſervation of the leaſes, and. he 
rent was to a ſtranger, and ſo was the covenant to pay it; and 2 SY 10 
ſuch a covenant cannot be good to one who is no party to the name, in ee 
deed (a). Therefore he who has a letter of attorney to act for C. covenants to 
another, if he make a leaſe in his own name (as was done in this pay the rent to 
caſe) ſuch leaſe is void, for it ſhould be made in the name of him 2 5 Ruere, 
who gave the power and commiſſion to act in his behalf (5). It is naintzt 33 
true, in a deed-poll there may be a covenant in behalf of a third tion of covenant 
perſon, but not in an indenture; therefore where there is a cove- againſt C. on this 

nant between A. and B. that ſuch a ſum of money ſhall be paid deed? 
to C. this is not good (c): ſo that this being a covenant or con- 5. Com. Dig. 
tract in an indenture, no man can take advantage of it but he who Pleader” 
is a party to it. The maſter cannot have an action againſt the de- (2. V. 2. ). 
fendant for hiring his ſervant to work with him (the defendant), 
without ſhewing that the oontract was made with him (the plaintiff}, 
So where the cattle of the maſter were ſold by his ſervant, and à 
bond taken in the fervant's name for payment of the money, but 
to the uſe of the maſter,: and he brought the action upon this 
bond, it was adjudged that it would not lie (4), becauſe he was 
no party to the bond, for he could not releaſe it. *S9 where one 
Parry was indebted (e) both to the plaintiff ahd the defendant, 
and W. R. was indebted to Parry, and the defendant promiſed 2. Lev. 74s 
that in conſideration Parry would permit him to ſue the ſaid DS 
I. R. he would pay the debt due to the plaintiff, and upon an 
action on the caſe brought on this promiſe, and non afſumpfit 
leaded, the plaintiff had a verdict, but could never get judgment, 
—— he was a ſtranger to the conſideration; and in this caſe it 
was laid down for a rule, that no perſon thall recover upon an 
agreement but he who js party or privy to the conſideration 
thereof; therefore where a man promiſed the father to pay his 
daughter forty pounds (/) at or upon her marriage - day, and the af- 


terwards * married, and the huſband and wife brought the action * [ 117 ] | 


for the forty pounds, it was adjudged, that it would not lie, but that 

the father alone, to whom the promiſe was made, ſhould bring the 

action | ; r 

Ox TRE OTHER SIDE it was argued in behalf of the plaintiff, 
that there is no reaſon why a perſon with whom a covenant is 

made ſhould not be intitled to an action for breach thereof, though 

he be no party to the deed. The rule of law is, that no perſon 


(a) Co. Lit. 52. (4) Cro. Jac. 653. See alſo Offley v. 
(5) See Moor, 818. 9. Co. 77. a. Ward, 1. Lev. 235. Gilly v. Copley, 
and the caſe of Ffontin v. Small, 2. Ld. 3. Lev. 138. 8 
Ray. 1418. S. C. 2. Stra. 705. where (e) Bourn v. Maſon, 1. Vent. 6. 
it is adjudged accordingly. (Ff) - 
(e) Co. Lit. 47. 2. Roll. Abr. 448. 5 
730. 453. 1 8 | 
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Lowrnzz can take an eſtate in præſenti, unleſs he be a party, and yet if ſuch 


again, 


Kitty. 


1181 


father and the daughter whom th 


the attorney. 


axp me Wirz intereſt paſs by way of uſe, he may take without being party, 


There are many reſolutions in parallel caſes to ſupport this action; 
as for inſtance, the caſe Dutton v. Ingram (a), which is reported 
in ſeveral books, and was thus : The plaintiff declared, that his 
father-in-law being ſeiſed in fee, &c. and being about to fel! tim. 
ber to raiſe a portion for his daughter (who was the plaintiff's 
wife), the ſon and heir on whom the lands would deſcend after the 
death of the father, promiſed the father, that in conſideration he 
would forbear to cut down the timber, he the ſon (the now de- 


fendant) would pay the daughter one thouſand pounds, and for 


non-payment of this money the action was brought by the huſband 


and wife, and they had a verdi& and judgment; but upon a mo- 


tion in arreſt of this judgment it was objected, that this action 
ought to have been brought by the father, to whom the promiſe 


was made: to which it was anſwered, that though the promiſe 


was made to him, yet he was not concerned in the meritorious 
act; and that there being ſuch a _—— of relation between the 

plaintiff had married, that he 
the plaintiff is now concerned in the very promiſe made to his 
father-in-law. So where the father of a young woman (6) pro- 
miſed the father of a young man, that in conſideration he would 
ſettle ſuch a jointure on her, he (the father) would give his fon 
two hundred pounds more upon his marriage with the daughter; 
in this caſe it was adjudged, that the fon though he was a ſtranger 
to the promiſe (for that was made to his father) might bring the 
action, becauſe the meritorious: act was done by him, viz. the 
marrying the daughter; but in the caſe of Maſon v. Bourn (c), 


before- mentioned, the plaintiff did nothing of any trouble to him- 
ſelf, or of any benefit to the defendant. 


So where the defendant 
promiſed the plaintiff (4), who was a phyſician, that if he per- 
formed ſuch a cure, he would give him (the phyſician) ſo much 
money, and ſo much to his daughter, it was adjudged, that the 
daughter might bring an action for her money, though ſhe was a 
ſtranger to the promiſe, and likewiſe to the conſideration, becauſe 
the nearneſs of * relation between father and daughter gives her 
the benefit of the conſideration for her father's performance. 


PRArr, Chief Fuſtice. By a deed poll a man may demiſe to 
or covenant with another perſon, and an action lies; and yet 
there are no partics to ſuch deed. . 


Eyre, Justice. Every contract is made between parties: 2 
letter of attorney may be contained in an indenture without mak- 
ing the attorney a party, becauſe in that caſe no intereſt paſſes to 


Adjournatur. 


(c) 1. Vent. 6. 


(8) 1. vent. 378. 2. Lev. 216. - | 
(4) T. Raym. 67. 


Raym. 302. T. Jones, 102. 
) Tenn v. Hayes, Moor, 550. 


— 
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Smith againft Jones. Caſe 80. 


THE PRACTICE of the court of king's bench is, for the plain- Error inthe ex- 
tiff in ejectment to deliver a copy of the declaration to the 3 
tenant in poſſeſſion, or to his wife, with an indorſement in Engliſb upon a judg- 
of the ſubſtance of ſuch declaration, &c. and if the tenant do not ment in eject- 
appear in the beginning of the next Term, then, upon affidayit ment againſt che 
made of the delivery of the copy of the declaration affixed to H erben. 
ſuch affidavit, and of reading the indorſement, or of acquainting 

the tenant with the contents thereof, the Court will make a rule 

for the tenant to appear and plead on a certain day ; at which time, 

if he appear, he muſt, by his attorney, file common bail, and enter 

into a rule to confeſs leaſe, entry, and ouſter, and leave it at a 

Judge's chamber, and give notice thereof to the attorney for the 

| plaintiff, that he may proceed. But if the tenant in poſſeſſion do 

not appear, then after the day appointed by the Court for his ap- 

pearance, and to plead, judgment by default ſhall be entered 

azainſt the caſual ejector. | „ 


In THIs CASE, a declaration in ejectment was delivered, and 
a rule made for the tenant in poſſeſſion to appear and plead, which 
he did, &c. (a) and afterwards withdrew his plea, and confeſſed 
judgment, which the plaintiff entered againſt the caſual ejector. 


And now the tenant in poſſeſſion moved by his Counſel to ſet 
aſide this judgment. TO DO REN 


The reaſon was, becauſe he might bring a writ of error, for no 
ſuch writ would lie on a judgment againſt the caſual ejector, there: 
fore the judgment ought to be entered againſt the tenant himſelf; 
for wherever the defendant is in court, the judgment muſt be en- 
tered againſt him, and not againſt the caſual ejector; now here he 
was in court, for he appeared and pleaded to iſſue, and might come 
in at any time, and confeſs leaſe, entry and ouſter, &c. And if 
the judgment had been entered againft the tenant, it had been 
better for the plaintiff than to have it entered againft the caſual 
ejector, becauſe in ſuch caſe the plaintiff will have his cefts, and 
will be entitled to an action to recover the value of the * meſne # [ 1 191 
profits in damages, which he can never recover by a judgment BEE 
againſt the caſual ejector. EO 


Inux Counr enquired of the maſter of the office, what was the 
practice of the Court in ſuch caſes ;z and both he and ſeveral old 

practitioners affirmed, that the practice was to enter judgment 

againſt the caſual ejector, and that he had often denied to ſign 


(a) Quare, Whether he pleaded (e not rapzR-nooK, and gave a ergnovit ate 
© guilty,” and then withdrew his pleaz tienem with judgment againſt the tenant 
or, whether the plaintiff's attorney made in poſſeſſion, at the ſame time giving no- 
up the paper-book with tc not guilty ;** tice of a writof error brought in the name 
and when he came to deliver it to the de- of the tenant in poſſeſſion.— Nox te the 
bendant's attorney, he refuſed to plead former edition. 5 8 

not guilty,” and ftruck it out of Tux 
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Hilary Term, 9. Geo. 1. In B. R. 


Serr= judgment againſt the tenant in poſſeſſion, unleſs he had pleaded; js 
tis true, he pleaded in this caſe, but afterwards he withdrew his ple 
Ju. nnd though he had pleaded, yet he is not a defendant until he enters | 
intoa rule to confeſs leaſe, entry and ouſter, for then, and not before, 
he is a complete defendant, and may plead to iſſue; but whether he 
appears or not, yet judgment ſhall be entered againſt the caſual 
ejector; it is true, it is ſometimes entered againft the tenant in 
poſſeſſion, but that is by conſent of the parties, and upon a promiſe 
not to bring a writ of error. | | | 

Tux CuliEr JusTICE was of opinion, that there was no in- 
tance of a judgment being taken againſt the tenant in poſſeſſion 
for want of a plea; that words of the rule are poſitively certain 
that judgment ſhall be entered againſt the caſual ejector. He was 
doubtful in this point. It is the right of the ſubject to give judg- 
ment by confeffion, It is likewife his right to bring a writ oferror 
upon ſuch judgment, of which right he cannot be deprived by 2 
rule of this court, or by any other court whatſoever. Now ths 
intent of the rule, for the tenant in poſſeſſion to appear on a cer- 
tain day, and plead, is only to bring him into court, that when he 
comes in, he may confeſs leaſe, entry and duſter, but not to ſtrip 
him of that right to which he is entitled by law, as it will if this 
judgment ſhould ſtand againſt the caſual ejector, becauſe no ij 
of error will lie in THE EXCHEQUER-CHAMBER upon ſuch jus 

ment. This way of delivering an ejectment is in nature of proc 
to compel the tenant to appear in court, and was firſt inſtituted 
in the Lore Chief 2 1x wah time, and never queſtioned until 
now. There is a difference een appearing and pleading, and 
appearing and not pleading at all. N 1 


EYRE, Fuftice, was clear for the plaintiff, that judgment ſhould 
be entered againſt the caſual ejector, but the other three were 


So it was adjourned. 


* Caſe Br. The King aaf The Inhabitants of the County of 
. Surrey. 15 


Information for | JPON A MOTION made to diſcharge a rule for Ax INFORM&- 

not fepairing a TION againſt the inhabitants of the county of Surrey, for not 
county bridge. repairing a bridge ; _ F 

Ir was ALLEGED, that the pariſhioners of Mitcham in that 

county 6ught to repair it, which they had done time out of mind. 

| It is true, that pariſb had obtained a verdict againſt the county, but 

*[ 120 ] it was by ſurprize ; * for by certificates and other records of the 
ſeſſions, it will appear that this pariſh ought to repair this bridge, 

and that they had been fined for not repairing ; and that they kad 

acquiefced under that charge many years. | 

Oo ; N Ir 


Hilary Term, 9. Geo. 1. is KK 


Ir was INSISTED for the pariſh, that admitting they had re- Taz Kis 
aired this bridge, yet if they were not obliged fo to do, either-by ©24# 
reſcription or tenure, they ſhall not always be liable. They can- 1 
not be obliged by preſcription, becauſe the inhabitants of this pariſh or rus 


are not a body palitick, and it is not pretended that they are obliged CounxTy or 

by tenure. SURREY. 
To wHICH it was anſwered, that an information againft the 

county in general was the only way to try the right; for though 

this pariſh might not be obliged to repair the bridge, yet ſome 


| other pariſh might; and ſinge the county is prima facie bound to 


repair it, it is probable that when the information is exhibited 
againſt them, the inhabitants of Mitcham, to excuſe themſelves, 


may ſhew who is obliged to repair it. 
And THE Cour being of that opinion, the rule was made 


= abſolute. | 


Mofle againſt Bennet. ea 


RESPASS o THE CASE againſt the defendant, for diſturb- A juſtification 
ing the plaintiff in his common; wherein he ſet forth, that the in treſpaſs, ſtat- 
defendant had covered three acres of the common field with hur- ing that 4 Pare 
des, and had incloſed three acres more, e. 28 
The defendant pleaded, that THE COLLEGE of Newelme, in the fi kj theses 
county of Oxford, was ſeiſed in fee of the lands in the declaration the defendant, 
mentioned, and being ſo ſeiſed, made a leaſe thereof to the defen- by virtue of 
dant for life, and that he (the defendant) had a right by preſcrip- which he enter. 
tion to have A FAIR on the ſaid common every year on ſuch days 5 2 
in the year, and to have hurdles to keep and incloſe cattle there, « Cone 
and a right to ſo much ground on the {aid common as would keep (c.). 
the ſaid hurdles from fair to fair, and fo juſtifies the incloſing three _ 
acres'with hurdles, and the covering three acres cum cratibus 


prædict. and avers it to be the ſame treſpals. 


And upon a demurrer to this plea, 

IT was OBJECTED, that it was ill and repugnant, becauſe a 
ſſeiſin in fee was laid in THE COLLEGE, and an eſtate for life in the 
defendant, | — 


But it was diſallowed ; for it is good reddends ſingula ſmgulis. 
Tuxx IT WAS OBJECTED, that the defendant had juſtified the A juſtification 


incloſing three acres, and the co.ering three acres, but did not ſay, in treſpaſs for 
that the covering was in aliis tribus acris, fo that the plaintiff 
having declared for a diſturbances in fix acres, * the defendant had ing three acres, 


only juſtified in three acres. | muſt ſay thatthe 
Tur CourrT held this to be a fault incurable ; and the rather, re, oo. 

becauſe this being an action on the caſe for diſturbing the plaintiff + 

in the enjoyment of his common, the defendant might have pleaded L121 J 

the general iſſue, and have given this ſpecial matter in evidence. | 
EASTER 
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The Ninth of George the Firſt, 
„ 


The King's Bench. 


1722. 
Sir John Pratt, Kut. Chief Juſtice. — 1 
Sir Lyttleton Powis, Kut. 
Sir Robert Eyre, Kut. Juſticct. 


Sir John Forteſcue Aland, Nut. 


Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 
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Sir Alexander Anſtruther againſt Chriſty. Caſe 83. | 


N ACT10N OF DEBT was brought in the court of common writ of error no 
A leas upon a contract for payment of money on SOUTH= ſuperjedeas,unleſs 
EA ARTICLES, at the end whereof the parties bound the plaintiff in 

| themſelves to each other in ſuch a ſum, for the true performance P. N 
thereof, &c. The plaintiff had judgment. S8. C. Bunb. 278. 


The defendant brought a writ of error in the king's bench. 


| Theplaintiff in the action inſiſted, that this writ of error was no 
ſuperſedeas to the execution on the original action, unleſs the 

plaintiff in error had put in bail according to the ſtatute 3. Fac. 1. 

c.8, Now as to that matter, it is true, that he did put in bail, 

but the plaintiff in the original action excepted againſt them as 

inſufficient ; and nothing farther was done in order to juſtify 

| them, or to put in other bail ; and certainly he ſhall not be con- 3 
cluded by the giving inſufficient bail, as they on the & other ſide 3 [ 122 ] 

would have it ; and compared it to the caſe of Reeve v. Pike (a), 


NE OE 
1 Tek, &. to! 


(a) ne | 
VoL VIII. M | | where, 


Srv 


where, aſter the defendant Had put in bail, he moved that they 


ALEXANDER might be diſcharged; but it was denied. Now this being anaction 


ANSTRUTHER * 


umts rr. 


ebt founded on a contract for payment of money; therefore by 


the very words of the ſtatute bail is requiſite on a writ of error of 


the judgment ori ſuch action, otherwiſe that writ is no ſuperſedeat 
to the execution. It is requiſite on an action of debt on a naming 
pœnæ in a leaſe, though it is otherwiſe in replevin or covenant; 
and the reaſon why it is not nevindof an executor who brings a 
writ of error, is not becauſe it is not requiſite in the original action, 
but bocauſe they are ſuppoſed to be ignorant of the eſtate of the 


teſtator. 


On THz oTHER sfx it was argued, that this writ of error was 


2 good ſuperſedeas, and that it is not neceſſary to put in bail on 


ſuch a writ, it being brought on a judgment obtained on a bond 
for non-performance of covenants (a) ; for wherever the debt 
is not directly due on the bond, or any other agreement, but 
accrues upon the non- perſormance of ſomething collateral to that 
on Which the action is founded, there no bail is requiſite (5); and 
this is z bond for payment of money for non-performance of arti- 
cles; it is true, the bond itſelf is included in the very articles, but 
there is no material difference between ſuch an obligation and x 
bond or note, with a condition for performance of articles ; for 
wherever the action is founded on the articles, there bail is not 
requiſite ; and fo is the caſe of Biddolph v. Temple (c). 


Tu Couxr. The ftatute requires, that where an action is 


brought on a ſimgle bill or bond, or contract for payment of money 


only, that in fuch cafe bail ſhall be given; which implies, that it 
is not requiſite in any other bond or contract: it is true, this is 2 


contract, but it is not for payment of money only, but to pay it 


upon non- performance of an agreement, and fo not within the 


proviſion of this ſtatute. But though bail be not requiſite to the 


original action, yet it muſt be given upon a writ of error of a 
judgment obtained in ſuch action; as for inſtance, if an action 
{hould be brought in the court of king's bench for five pounds, 
there bail is not required ; but if judgment be obtained in that 
action, and a writ of error brought, certainly bail muſt be put 
in. | WE 


So judgment was given, that this writ of error was no ſuperſ6- 
deas, unleſs good bail was put in. Eo: 


(a) 2. Eulſt. 53. Yelv. 227. (e) 1. Lev. 260. 
() Cro. Jac, 350. Cro. Car. 509. | | 


Eſter Term, 9. Geo. 1. fn E MN. [12g] 


. „The King againſt Wiatt. Ca 


rod A Mor fox for an attachment againſt the defendant for If a rule for an 
publiſhing a libel againſt 4 doctor diuinity in the univerſity ee oy 
of Cambridge, a rule was made upon him to ſhe v cauſe on ſuch a },. ee ww 
day why it ſhould not be gfanted. 5 | : N pub liſber of a li- 
He now moved by his Counſel to diſcharge that rule; upon an Th _ — 
affdavit that his fault was not wilful, but merely through igno- vows himfelf, 
rance ; that he had the libel from one Crewnfield, a printer in the Court will 
Cambridge; that it was in Latin, which the defendant did not diſcharge the 
underſtand, and that he did not know who was the author, other- We A = 
wiſe than by a letter which he received from the printer, and which wn W.. fas 
was now annexed to his affidavit, by which letter it appeared, that it azainit the 
one Dr. Middleton. was the author: fo that having ſhewed how auler. 
he came by this libel, and having told all that he knew | 
of the author, for that reaſon it was inſiſted in his behalf, that 
| the rule ſhould be diſcharged, and that the printer ſhould be pro- 
ſ:cuted. | | 505 8 | | 
But the rule was continued on the defendant until he made out 
| his allegation againſt the printer, who was therefore joined in the 
rule, that both of them might be before the Court. + 


In the next Term Dr. Middleton (a) appeared, and confeſſed 
in court that he was the author of the book. | 


And thereupon the rule was diſcharged againſt the defendant and 
the printer; and the doctor was committed until farther conſidera- 
tion of the matter. 


And within a few days afterwards he was brought into court, 
and fined fifty pounds, and bound to his good behaviour for 


| year. 


And fo was Dr. Colbatch the ſame Term, for the like offence, 
(a) See Forteſcue Rep, 201. | 


_ _ » Goodright againſt S N Caſe 85. 


FJECTMENT. Upon net guilty pleaded, the jury found the ita teſtaor de- 
| defendant not guilty as to part, and as to the other part there vie a his 
was a ſpecial verdict, the ſubſtance whereof was thus: i — — 

| The teſtator being ſeiſed in fee of ſeveral lands, did; in the year . as teilants in 
1705, deviſe & al} his ſaid lands“ to five perſons (naming them), - a 
and to their heirs, as tenants in common; that John Paine, one of ,, eee 
„ ſore bequeathed, and a/! his money, houſehold goods, Plate, and all His e ſtate real and , 


ol what nature or kind ſoever, to B. and E. in fee Quere, If C. die in the life of the teſtator, 


whether the lapſed third part of his eſtates in fee ſhall paſs to D. and E. as | 
. 4 * . or 
bar at law of the teſtatot — 12. Mod. 592. 2. Will. 333. Cowp. 299. WOO ns | ws 
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by 124] Eoäaſter Term, 9. Geo. 1. In B. R. 


Scossianr the ſaid deviſees, died two years before the teſtator, ® who, bj 
LEG x another clauſe in the will, deviſed © all his other meſſuages, lands, 
Oriz.  « Kc. not therein before given, deviſed, or bequeathed,” and 
all his money, houſehold goods, plate, rings, &c.” and « 4% 
0 c his eſtate real and perſonal whatſoever, of what nature or kind 
4 ſoever, to his two nieces Mary Buce and Mary Opie, their 
beirs, executors, and adminiſtrators ; that the teſtator died without 
making diſpoſition of the ſaid fifth part of his lands, otherwiſe than 

by his Taft will as aforeſaid. SE Ys <5 
The queſtion was, Whether the ſame ſhould deſcend to the beit 
at law of the teſtator, as not being diſpoſed by him in his life, 
. becauſe the deviſee died before him; or, Whether it ſhould paſs to 
: Buce and Obie as reſiduary legatees by the latter clauſe of the wil, 
2s an eſtate not before diſpoſed by the teſtator? . 


Tuosk WHO ARGUED for the leſſor of the plaintiff, who wy 
heir at law, inſiſted, that this fifth part of the lands ſhould deſcend, 
becauſe it could not paſs by any poſſibility to the firſt deviſce, for he 

was dead before the teſtator ; therefore it muſt neceſſarily reveſt in 
him, and by conſequence muit deſcend to his heir at law ; that 

there is no caſe wherein it has been reſolved, that a reſiduary 

| in a will ſhall carry the lands which have been before di- 
poſed by the ſame will, though it thould happen that they cannot 

pals to the firſt deviſee, either by reaſon of death or any other 
incapacity; that wills are commonly guided by the intention of the 
teſtator, and that there was not a word in this will which ſhewed 

de intended theſe lands ſhould paſs to the reſiduary legatees ; nei- 

ther is it pretended by them that he knew the pn deviſee- was 

| dead. Now it is a ſettled rule in the conſtruction of wills, that 
bdioth as tothe perſons taking, and as to the eſtates which they take, 
all muſt ariſe from the intention of the teſtator, which intention 
muſt be collected out of the words of the will itſelf : now here are 

no words in this will which import that the teſtator intended theſe 

lands ſhould paſs to reſiduary deviſees. This being premiſed, and 

it plainly appearing by the firſt clauſe of this will that the teſtator 

had difpoſed © all his lands,” therefore the words © real and 

cc perſonal eſtate,” in the laſt clauſe, ſhall be intended a deviſe of 
his chattels real; for it is abſurd to ſay, that what he had before = 


— 2 
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4 . deviſed to one in fee ſhould go over to another (a). Beſides, he m 
5 having deviſed © all other his real and perſonal eſtate not before w 


= “ deviſed,” there the word “ other” is a relative, and cannot pl 

W refer to any lands before given, but makes that clauſe as ſtrong 2 th 
5 if he had excepted the lands before deviſed, by particularly naming 
* 125 J them, becauſe there muſt be * other lands to ſatisfy that word, and 
, N 


which were not deviſed before; but the lands now in queition 

. were deviſed before. But admitting it to be the intention of the 

-n teſtator, that the fifth part of his Jands ſhould paſs to the reſiduary 
wy legatee, yet if the words in the will be not apt for that purpoſe 


e  Wilkioln . Marylagdy Cro. Car, 447-449. f. 
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thoſe lands will not paſs; and ſoit was reſolved in the caſe of Steed Coopnreny | 3 
V. Berrier (a). The caſe which comes neareſt this point, and S1 5 
which probably may be objected on the other ſide, is the caſe of of - 4 
Iheeler v. Watſon (b) : The teſtator deviſed a manor to T. S. for 8. C. cited in 3. "i 


s. &c. and afterwards by the ſame will he deviſed" all the Nat. $6. 

| = of his lands in — or elſewhere, to his brother 4 — 
« and his heirs;“ it was adjudged, that the reverſion after fix Forteſc. Rep. 
ears paſſed; but in that caſe, and ſome other of the like nature (c), 227- 229. 
it appears in the wills themſelves, that the teſtators had other 3. WI. Rep. 63, 
eſtates to diſpoſe, and that they uſed ſufficient and apt words to 

E contra. The queſtion was truly ſtated on the other ſide, viz. 
whether the fifth part of the teſtator's lands ſhould deſcend to the 
heir at law, or paſs over to the reſiduary deviſees as not diſpoſed 
before, becauſe Fohn Paine, one of the five deviſees, died in the 
life-time of the teſtator, and by conſequence it could not paſs to 
him; but it ſeems plain, that it ſhall paſs to the reſiduary deviſees 
by the laſt clauſe of this will, becauſe at that very time whenit was 
made it was not diſpofed'to any other perſon whatſoever ; for it was 
then the eſtate of the teſtator, and could not be the eſtate of John 
Paine, becauſe he was then dead; therefore it muſt neceſſarily 
paſs by the laſt clauſe in the will, as the real eſtate which the 
teſtator then had, and which he had not diſpoſed before. As to the th 
word & other, it is reſtrained to that very clauſe by which the. = 
teſtator deviſed his chattels, and cannot refer to a deviſe of his real | ». 
eſtate of any kind whatſoever, becauſe it was a deviſe to the | 
refiduary deviſees and their heirs ; now it had been in vain for the 
teſtator to have mentioned the word “ heirs,” if he had not 
intended the lands ſhould paſs to them. And as to ſuch 
intention, it may reaſonably be collected out of the words of this I 
will, that he did intend they ſhould paſs ; for otherwiſe he might | 1 
eaſily have worded the clauſe in this manner, & and all other my | 
real and perſonal eſtate not before-mentioned,” inſtead of © not 


« before * diſpoſed ;”? ſo that his intention ſeems to be, that *[ 126} 
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i, by any accident interpoſing, his land ſhould not paſs to the firſt 
deyiſees, then hey ſhould paſs over to the fecond deviſees, as a 
reſduum not before diſpoſed. And though probably a lawyer 
might have uſed other words than the teſtator had done in this 
will, yet that is not to be confidered where his intention is ſa 
plain ; for if the form is not good, yet his intention being clear 
that will help the form; but in this caſe the whole will is good and 
formal, and there is no room to object that it is not ſo. It is 
| true, it was objected by the Counſel for the plaintiff, that it is 
abſurd to ſay, that atter the teſtator had deviſed his lands to one in 
fee, that they ſhould go over to another; but this is miſrepre- 
ſenting the caſe;z for it is no otherwiſe to go over than in caſe any 
zccident ſhould happen, that they ſhould not paſs to the firſt ſpeci 


% Ram, 408, Vent 34: 2. Mod, (o 1. Lev. 21%, 1 Saynd. 150, 
() l a6, : 2. Vent. 288. 3 
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Goovnrour fic deviſee; as if the teſtator ſhould deviſe a particular ſum gf 
money to one, and all the reſt of his perſonal eſtate to another, and 
tit ſhould happen that this particular legacy could not paſs to tha 
: legatee, ſhall not the reſiduary legatee have it before the executor} 
Certainly he ſhall; and yet in that reſpect the executor has the 
fame right to chattels as the heir has to lands; and as for caſes, 

there are none in point. ve 3... 


Tux Couxr. An executor has not the fame right to the 
rſonal eſtate as the Heir at latu has to lands, becauſe an executor 
no more than a truſtee made by the teſtator (43), but an heir is 

to ſit in the feat of his anceſtor, But as to the principal mat, 
ter, if a particular eſtate for life had been deviſed to John Paine 

(who died), with remainder over, fuch a remainder had been good; 

and fo is Per&ins, 108. b. 109. 4. and ſo ſhould this; and there i; 

no objection againſt it, but that it does not appear in the will that 

the teſtator had anything to diſpoſe, he having deviſed © al/ his 

2 before, by the firſt clauſe in his will, to five perſons and 


No judgment was given (5). 


| (a) See the cafe of Sir Richard Raines, (5) Sep the cafe of Wright «, Home, 
Darth. 4538. Warrington v. Langham, poſt, 222. oo d 
Prec in Chan. co. Nicholas v. Nicholas, | 
| Prec. in Ch. 547. and 11. Mod. 262. 
„„ | at Rs 

Caſe 86, The King againſt Mayor and Burgeſſes of Tregony, &c. 
Previous to 11. A MANDAMUS was directed « To the mayor and burgeſſe 
Geo. 1. c. 4. ſ. 1. ce Of Tregony to chooſe A MAYOR, and ſwear him into that 
if a particular office They return, that the borough of Tregony was incorporated 
_—_ . ee, by letters patent of king James the Firſi, by which it was provided, 
of 2 corporation that the mayor and burgeſſes ſhall for ever after proceed to elect: 
for the election New mayor on the Txe/day next after Micbaelmas-Aay every yea, 

| of a mayor or and that the new mayor thus elected ſhall be ſworn by the mayor | 
other corporate in being before he goes out of his office, and that every mayor 
mug 3 fo choſen ſhall continue in that office until another be duly elected 
* over, they in manner as aforeſaid; and they farther returned, that the day of 
culd not pro- election appointed by their charter being paſt, they could not 
ceed to ſuch proceed to a new election, unleſs on the death or removal of thc 


election cn any : 
other day in the 8 war bank. Ke. | | 


year, except on IT WAS INSISTED for a peremę tory mandamus, that they migit 
"= _ * proceed to a new election, though the day for that ap- 
ene 8 +. pointed by their charter, was paſt, becauſe that day was only 
time being. directory; for if the mayor thould be tick on that day, or out 
„ WE RFh they might proceed to elect a new mayor at any otn 
9 8 e ne, In the caſe of Hicks v. the Town of Launceſton (a in 
* Cormuall, it was held, iat if the king incorporate a town by 


| (a) In the king's bench, in Eaſter Term, 3. Car. 1. 1. Roll. Abr. * ns 


om owe io 


5 I a. + 6 4a* 


ceſſon; but here the corporation is full, ſo there is no occafion to 
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ame of mayor and eight aldermen,” with a clauſe in the Tur ke 


again 


ers patent, that upon the death or removal of any alderman it ch. A 
ſhall „hf for the e s and the reſt of the aldermen, within wo = _ 3 
eight days after ſuch d or removal, to elect another alderman Tzzconr, &c. 
in his place, they may, though no election be within the eight 
days, chooſe another at any time after, becauſe fuch a power is 


incident to the corporation created; and the affirmative power 


which they have by the charter itſelf to chooſe within eight days, 
&c. does not take away the power which they have by implication 


as incident to the corporation. 


ON THE OTHER SIDE it was argued, that there being no ex- 

ception taken to this return, it muſt therefore be good. And 
as to the other point, there cannot be an election but on the very 
day appointed by the charter, unleſs upon the death or removal of | 
the mayor. In theſe cafes a mandamus is uſually granted to fill # 0 128] 
up the body incorporated, for the ſake of the inheritance and ſuc- : 

oto a neweleCtion of a mayor. Now it being returned, that the x 
day of election appointed by their charter is paſt, they cannot 
proceed to a new election, unleſs on the death or removal of the 
preſent mayor. If this be not true, then it ought to have been 
traverſed on the other fide (a); andthe mayor and burgeſſes might 
have taken iſſue, or have demurred ; and upon a verdict or judg- 
ment on the demurrer, they might have damages and coſts as in an 
action on the caſe ;z and there being neither a traverſe nor demurrer 


to this return, this is a good anſwer why no peremptory mandamus 


ſhall go, | 
Then 1T WAS OBJECTED to this firſt writ of mandamus, that A mandamus 

it was not well directed; for it was, To the mayor and burgeſſes commanding 

© to elect and ſwear a new mayor; whereas the power of admi- be mayor and 
niſtering an oath is in the mayor only. It is true, a mandamus . ee 8 
is not to be ſuperſeded without a return firſt made, becauſe by 2 in is good, ale 
return the fact ought to appear judicially before the Court; but where though the 
there is a return, as in this caſe, and it appears that the writ is wrong mayor alone is 
directed, in ſuch caſe it ought to be quaſhed. The difference — 3 
is very plain between a writ to elect and a writ to ſwear another ot E 
into an office; for the one may be directed to the whole body © 
corporate, but the other muſt be directed to him alone who hath 
ow to adminiſter an oath, and nobody can have that power 

ut by ſpecial words from the king. Therefore this mandamus 
cannot be good, becauſe the execution thereof would ſubject the 
perſon executing it to an information, for uſurping an authority 
where he had none. | | = 9 


Tarr Covert, Here are two objections made to this mandamus : 
FIRST, that the writ is not good; and, SECONDLY, that the 
corporation cannot proceed to chooſe a new mayor on any other 
day than the very day appointed by the charter. 


(a) See 9. Anne, c. 20. f. 2, 


M 4 The 


+ 
4 i 
TI 
"nw 
— 
7 4 
1 
> 2 
85 
2 
. N 
Fi 
8 
8 
= 
A 
2. 
I 
; 
bk 
E 
. 
8 
1 
Nt 
2 
SY 
T 
* 
0 
5 py N 
4 4 
2 
* 
5 
* - 
5 
Fa 
* 
2 
1 
— = 
SY 
a 
| <a 
8 
:xB 
> =» 
* 
i 2 
: -D 
2 
2 SY 
$2 
- 5 of 
cy 
8 
* 
WM 
; © 
Et. :. 
"x 
. 2 
: 2 
* 77 
; J 
; 2 
EE 
$ 9 
62 * 
2 
+ 
: a 
—_ 
3 
: * 
5 3 
p 3 
3 
i 
x5 
2 
a 8 
« & 
2 
£ 
7 I 
Y 
F * 
- 
* 
T4 
< 
2 
"1.2% 
by, 
: 2 
oy 
3 ry 
+: 
\ LY 
+ 
7. 
7 


* 
* 


F - al: t > DIAS ty ps Beets 1 * oy Wins td re 

N . SLE; * * 9 N. © £961 N Fe Boos 1 7 5 0 7% bi, AN ew TY " by 

Vo eds oo wt Ho NOW x n N . NT A 5 
Nn > Grows at 4. nt uf. - - FFI =_ BASES 1 7 II TO 8 N woke 


8 
Oo rat ok = 


1c 1 MY Foe 


__ 
5 
53 
84 
E 
"PR 
5 
"BB 
* 
2 
Y £2 


5 
. 
2M 
a 
* 


= 
2 
7 
* 
24 
7 


1 2 wt e 
n er 1 1 e FY hoody 
oy fed eee 


* 
ys 


- 
=Y 
o 


TTY 
E22 * 
55 
4 "il 
> 
* 47 
7 
be 
jp: 
wo 

5 

8 
8 

n 

. 


* 
a 
Ei 
2% 
> 
2 
. 


Sun Kive = The olJeRtion to the writ is, that it is directed & To th 


Bunenss Es OF 
Txxzcoxr, &c. 


Exfter Term; 9 Ged. 1. In B. R. 


« mayor and burgeſſes to elect and ſwear a new mayor,” which is 
wrong; for though the mayor and burgeſſes are to elect, yet it is 

e mayor alone who muſt adminiſter an oath to the perſon, for the 
burgeſſes cannot; therefore this direction is wrong. But this may 
receive a very plain anſwer by a reaſonable eonſtruction of the 
matter diſtributively in the manner as directed by the writ, the 


=_ [ 129 ] words being © eligetts et juretis & ſecundum authozitatem veſtram;” - 


ſo that it is a writ to the body corporate to elect, they having the 
inheritance as to the election of a mayor; and it is a writ to the 
mayor, who has a ſpecial power toſwear the perſon elected into the 
office; ſo that read-ndo ſingula ſingulis, the writ is well directed. 
And it could not be otherwiſe, unleſs there had been two writs 
granted, the one to elect, and the other to fwear the perſon elected; 

Þ that this being a miniferial writ is ſo far good. It is true, all to 
whom the writ is directed are to do ſomething, viz. they are to 
ele, and to be preſent when the perfon elected is to be ſworn 
and there is no material difference between one man being ſworn 
dy another, and being ſworn in the preſence of another; fo that 
thoſe who are preſent when the new mayor is ſworn may ſo far 
be ſaid to have a power to ſwear him, for the mayor himſelf does 
no mors than being preſent, it being uſual for the totun-clert ta 
adminiſter the oath. | 


So that THE CHIEF QUESTION in this caſe is, that where acertain 
day is appointed by the charter for the mayor and burgeſſes ta 
proceed to the election of a new mayor, and that day being paſt, 

whether they can elect on any other day in that year. 


And THE CourT was of opinion, they could (a) not, unleſs 
upon the death or removal of the mayor in being; for if they ſhould 
elect on any other day, it is not ſecundum authoritatem given by 
the charter. And there can be no inconvenience if they ſhould 
ſtay till another day appointed by the charter for them to chooſe a 
new mayor, becauſe it is expreſsly provided, that the mayor elected 

- ſhall continue in his office until another is duly 6 4 an which 
cannot be but upon the very day appointed, as aforeſaid ; for where 
they have no power by their charter to chuſe on any other day, 
their corporation ſhall be diſſolved rather than they ſhould make 
an election on another day; and this Court cannot compel them 
to chuſe a mayor on any other day, where there is a mayor already 
in being (6). ; | 5 | 

So a peremptory mandamus was denied, 


(a) By 11. Geo. 1. c. 4. ſ. 1. if no the corporation who have a right to 
election ſhall} be made upon the day, or vote may proceed to an election in tle 
- within the time appointed by charter or manner directed by the ſtatute, 
uſage for ſuch election, the members of (5) Sec 9. Anne, c. 20. . 8. 


Waller“? 


"Eaſter Term, 9. Geo. 1. in B. R. 71 130 1 | 
Waller's Caſe. Caſe 87. 
| rFPHE coURT was moved to ſtay proceedings on a ſcire facias The proceed, 
| x brought againſt the bail, there being a writ of error depending ing i jo 
in THE EXCHEQUER=-CHAMBER. | | | 8 _ 


Tu CourT, The rule in the caſe of Myer v. Arthur (a), ir deen 


upon a motion in this court in Eęſter Term, in the ſeventh year of _— > rage 


Crrrge the Firſt, was, that if the defendants in the ſcire facias will rule to pay the 


confeſs judgment, and enter into a rule to pay the debt, or to debt, or deliver 
deliver up the principal within four days after the judgment ſhall up the principal 
be affirmed, the proceedings on the ſcire facias ſhall be ſtayed, within four days 


after Judgmeng 


Tax Crier JUSTICE was of opinion, that the like rule ſhould firmed. 
be made in this caſe. It is true, the plaintiff in the ſcire facias 
is to have judgment immediately againſt the bail, but he is tied up 
from ſuing out execution until four days after the judgment ſhall 
be afirmed, and then, on non-payment of the debt, or not ren- 
dering the principal, he is at liberty to take out execution, and by 
this means expences will be ſaved on both ſides (5). ; 
(a) 1. Stra. 419. Cole . Buckland, . 2. Stra 372. 
(5) See Aldridg v. Snowden, poſt, Richardion v. Jelly, 2. Stra. 1270. 
131. Everett v. Gray, 1. Stra. 443. Capron u. Archer, 1. Burr. Rep. 340, 


Aldridge againfl Snowden. 


HIS was likewiſe a motion to ſet aſide a judgment againſt the 
I bail, where the ſecond ſcire facias againſt them was returnable . 
on the thirteenth day of May, and the writ of error was allowed on 
the ſame day, and notice pom between three and four o'clock, the 
fame day the bail ſurrendered the principal, and then judgment 
was obtained againſt the bail; and for an authority in point, the caſe 
of Myer v. Arthur (a) was cited, where it was reſolved by this 
Court, that after a writ of error is brought on the principal judg- 
ment, the proceedings upon a ; 150k facias againft the bail ſhall ſtay, 
and the bail ſhall have four days after the affirmance of the judg- 
ment, to render the principal, or pay the condemnation money; 
and upon the authority of this caſe, a rule was now made for the 
plaintiff to ſhew cauſe, &c. why the judgment ſhould not be ſet 
aſide, and all further proceedings ſtayed. | N 


Upon another day a motion was made to diſcharge that rule, 
becauſe the bail ought to render the principal, &c. on the very day 
that the ſecond ſcire facias was returnable, otherwiſe the ey 
muſt have judgment, and it ought not to be ſet aſide. It is true 
the bail have brought a writ of error on the very laſt day allow 
by law for them to render the principal, and gave notice thereof 
about three of the clock in the afternoon, but did not render the 


1 8 (4) Eaſter Term, 7. Geo. 1. I, Strange, 419+ e 
| | | principal 
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| Arvnrves principal till nine days afterwards (a), which cannot diſcharge the 


SNOWD EN. 


bail; neither is it any foundation to ſet aſide this judgment again 


them. ; 


1. * TRE COUNSEL far the bail likewiſe cited the caſe of Myr 


v. Arthur to prove, that they ought to be diſcharged, for in that 
cafe the ſecond ſcire facias was returnable the thirteenth day of 
February, which was the laſt day of Hilary Term, and notice 
given, that a writ of error was allowed two days before; and the 
plaintiff intending to proceed on the ſecond ſcire facias was ſtopped 
upon a motion. It is true, the render of the principal on the day 
the ſecond ferre facias is returnable, would be too late, if the writ 
of error did not help it ; but ghat being brought before the return 
of the ſecond ſcire facras, the bail hath time until four days after the 
affirmance of the judgment. | To 


To waicn it was anſwered, that this judgment was regular; 
and though, if the bail had come before the return of the ſecond 
tre facias, and moved the Court that proceedings might be ſtayed 
againſt them, there might have been ſome indulgence ; but when 
they did not make any application till after the judgment way 
ſigned, it ought not now to be ſet aſide. 85 


PRArr, e Application to ſtay pro eedings againſ 
bail, by reaſon of a writ of error brought bythe principal, ought to be 
made before judgment figned ; for ſuch writ of error of itſelf is no 


fuperſedeas to the proceedings againſt the bail. However, on the 


circumſtances of the caſe, ſince notice was given of the allowance 
of the writ of error, I think in reaſon a5 equity the judgment 
ought to be ſet aide, paying coſts, The bail may ſurrender the 
principal at any part of the day of the return of tac ſecond ſcir⸗ 
Facias.— He was of apinion, that it was neceſſary to move the Court 
to ſtay proceedings; and if they could be ſtayed upon a motion, 
tuen if the d-fendants paid coſts, and the plaintiff was put in as 
good a condition as if the motion had been made in time, the Court 


may ſtay the proceedings, though the motion was made out of time; 


and the rather, becaule it is againft the bail, who ought to be 
favourcd as far as poſſible, _ | 


Fox rESscuk, Fuffice, Such furrender on the return-day cf the 
laſt ſceire facias muſt be made ſedente Curid. This judgment 
againſt the bail is ſtrictly regular, and aught not to be fer aſide. 
1 re ſtaying the procecdiags againſt the bail, when the principal 
brings a writ of error, is merely an indulgence of the Court, even 
when the bail move in time. All the proceedings are paſt, for 
judgment is obtained. This cafe differs from the common motion 
to {tay proceedings on the bail-bond ; for that is never grant 


3 


but by making the plaintiff ſecure of his debt if he recover; forts 


(a) Quare, If they did rot ſurrender” not be made till after the regular time 
he principal on tlie very fame day, and allowed tor that pus poſe was expired 
even before judgment figned 3 but how - becauſe ctherwiſe this motion had betn 

ever, it is certam that the ſurre nder could needleſs - NOTE 22 eve ferrier ec in. 
| | | judgment 


8 ; 


FPeoäaſter Term, 9. Geo. 1. In B. R. 
uugment on the bail-bond ſtands as a ſecurity for the debt. 
When proceedings againſt bail are ſtayed on a motion made in 


roper time, if the judgment is afterwards affirmed, the bail are 
allowed four days to ſurrender the principal after ſuch affirmance. 


Taz CouRT made a propoſal to ſet aſide the judgment, if the 
bail would be bound to pay the debt abſolutely (without an election 
to pay the debt or ſurrender the principal) it the judgment ſhould 
be afirmed. _ | | 9 

Which not being agreed to, the rule for ſhewing cauſe way 
diſcharged. Ck | BEE 
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TRINITY TERM, 


The Ninth of George the Firſt, 
The King's Bench. 
1723. 


Sr John Pratt, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. | 3 
Sir Robert Eyre, Kut. Juſtices. 
Sir John Forteſcue Aland, Kit. a 


Sir Robert Raymond, Kut. Attorney Generals 
Sir Philip Yorke, Kut. Solicitor General. 


* The King againſt Alexander John. 8 Caſe 29. 


the defendant to ſhew cauſe why Ax INFORMATION in Court + 
the nature of a quo warrants ſhould not be granted againſt grant an infor- 


him, to ſhew by what authority he came to be mayor of Leſtwi- — 


UD. A MOTION in Trinity Term laſt, a rule was made for Formerly is 


thiel in the county of Cornwall. righe by which a 


In Hilary Term following cauſe was ſhewn, that by the charter corporator held 
of incorporation a mayor is always to be elected out of the capital — 3 
burgeſſes, to continue in his office until a new mayor be duly been Artern — 
choſen; that the defendant, the preſent mayor, was never a capital in quiet poſſeſ- 
burgeſs, and conſequently could never be duly choſen mayor out fion of it. 


of thoſe burgeſſes; and therefore is no mayor. Poſt. 166. 


The anſwer was, that he was choſen a capital burgeſs in the 
year 1697; that as many of the inhabitants as are now living 
law he was duly elected, excepting one 2 John, who now com- 
plained againſt him; and that having ſo long acquieſced under that 
election, it ſhall not now be brought in — it being a ſtanding 
rule in caſes of this nature, that they ſhall not be examined in ſuch. 

remote degrees ; for if they ſhould, then they might eaquire yOU h 
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11 Trinity Term, 9. Geo. 1. In B. R. 


Tor Kine ther the defendant was a freeman before he was a burgeſs, and 

; whether he was a burgeſs before he was a capital burgeſs, which 

| ArzxanDER would be very inconvenient ; * that the defendant was choſen 
Joun. mavor in the year 1706; and that the corporation, for ſome 
differences ari amongſt themſelves, did not proceed to any 

election of capital burgeſſes ſince that time; fo that this borough 

wanted aſufficient number of ſuch burgeſſes to elect a new mayor, 

and for that reaſon the defendant had continued mayor ever ſince. 


PraTT, Chief Fuſtice, was of opinion, that the fact was plain 
that the defendant had been mayor of this place for ſixteen years 
together, which is a ſufficient cauſe for an information (a); fo that 
the rule was made abſolute, and the parties were left to try the 
right upon this information (); though one of the Judges was of 
opinion, that a mandamus to elect a capital burgeſs and a mayor had 


been a good and proper method. | | 
Afterwards a trial was had upon this information, and a verdict 
was found for the plaintiff, | - | 


- Ir was now MovED to ſet it afide, and for an attachment 
againſt John John for not producing the corporation-books at the 
ial, according to a rule of court made for that purpoſe, and with 

which he was ſerved (c). ** 3 
As to the firſt part of this motion, vi. to fet aſide the verdict, 
the Court took time to conſider it, and that FoRTESCUE, Juffice, 
would in the mean time conſult with PRICE, Baron, who tried the 
- cauſe, and report his opinion; and he afterwards informed the 
Court, that he had ſpoke with he Baron, whoſe opinion was, that 
tze verdict was not againſt evidence, but that the proof was only 
7 one witneſs, that the defendant was a capital burgeſs duly 
and that the evidence that it was not a due election was 
4 Som. Dig. given 22 — Zebn only, and no more; and that it was objected 
againſt his evidence at the trial, but the objection was over- ruled, 
F. a.. and he (the Baron] was ſatisfied with the verdict. 


However, it was moved for a new trial, upon a ſuggeſtion that 
this Zohn Fobn, who was the only witneſs againſt the defendant, 
kept the corporation-books from him, fo that they could not be 
produced at the trial, he being ſerved with a rule of this court to 
2 them; and it was farther moved, that an attachment might 

granted againſt him for a contempt. | „ 

It was inſiſted, that if this verdict ſhould ſtand, a great inconve- 
nience muſt neceſſarily follow; for it would avoid all the acts of 


(a) The opinion of the Chief Juſtice © who hath been or ſhall be in ſuch 
upon this point was, perhaps, founded on annual office for one whole year, ſhall 
an idea that the right of holding over in ** be capable to be choſen into the ſame 
this caſe was affected by the ſtatute ** office for the year immediately enſu- 

9. Arne, c. 20.1. 8. by which ĩt is enacted, ing. 
% That no perſon 0 whom it belongs to (4) Poſt. 166. 
4 prefide at the election, and make return (e) See 32. Ges. 3. c. 58. ſ. 3. 
« of any member to ſerve in parlament, | | 


this 


Trinity Term, 9. Geo. 1. In B. R. 


this corporation ever ſince the defendant had been maybr ; for if Tat Kine 
he was not a lawful mayor, then all the corporate actsdone by him 2 
are void. | i > Joan. 
Tur COUNSEL on the other fide argued, that this was a good # 1340 
verdict, and given upon good evidence, and ought not to be ſet « 
- aſide, ora new trial granted, becauſe the Judge who tried the cauſe 
was ſatisfied with the verdict, and reported that it was given on 
good evidence; and that to argue a right from the long poſſeſſion 
of this office, when that right had been tried upon an information, 
and found againſt the defendant that he had no right, was a new 
ſort of defence, and a very ſtrange one too. It is true, the poſſeſ- 
fon might be given in evidence, that he had a right to vote as 
mayor, &c. becauſe every officer de Jars has ſuch a right: 
but certainly his right to the office itſelf can never be determined 
upon a trial of his right to vote as mayor. It is true, there was a 
rule made for this John John to produce the corporation-books at 
the trial; but as to that matter he has poſitively made oath, that 
he hath not thoſe books, and that he does not know who hatn them, 
and therefore he ſhall not be in contempt without a wilful default. 


Tas CourT. There is no room for an attachment, becauſe 
this perſon has not difobeyed the rule, and @ neto trial ſhall not be 
granted, becauſe that would be againſt the report of the Judge 
before whom this trial was had, who was fatisffed that the verdict 
was not againſt evidence; fo that nothing is offered for @ new 
trial, but only that the long continuance in the poſſeſſion of this 
mayoralty ſuppoſes, that the defendant had a right to be mayor, 
and the inconveniency, if he was not mayor, would be to avoid all 
the corporate acts done by him as mayor for many years laft paſt, 
It is true, if the queſtion had been at the trial, whether the de- 
fendant had a right to vote, or not, or whether he had taken the 
oaths or received the ſacrament within the time limited by the ſta- 
tute, in ſuch caſe his being mayor de facto, and a long acquieſcence 
under ſuch a mayoralty, would be a ſtrong evidence for him; but 
when the queſtion only was, whether he was duly elected into tha: 
office, that is a queſtion concerning the right, and in ſuch caſe the 
long poſſeſſion of the n the many inconveniencies that 
would foilow if he was not duly elected, ought not to be regarded. 
So that this verdict being given on good 8 and ſo certified 
by the Judge who tried the cauſe, thall not be fer aſide for any of 
the reaſons before mentioned. 


And thereupon “* the rule was diſcharged, againſt the opinion of 8 5 
Fox rEscux, Juſtice, who was for the polleſſion. L795 | | 


The King againſt Harriſon. Caſe go. 


AN INFORMATION in nature of a quo warrants was moved for Information in 
againſt the ſteward of a court-leet, and Þ yy the bailiff and fature of a quo 


the un for impanclling a jury not duly ſummoned, the v gead af 


leet for impanelling a jury not duly ſummoned. 
|  bailiff 
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Tor Kino | bailiff being the proper officer to ſummon them, who ſhould be 
againſt frecholders, for they only have a right to be jurymen 3 but 2 


* were hone ſummoned, and f{ix other perſons who had no right 


being preſent in court were ſworn of the jury, and fix freeholders 
being likewiſe in court refuſed to be ſworn, becauſe they were not 


ſummoned, neither would they ſerve with thoſe who had no right | 


to be of the jury, whereupon the ſteward ſwore ſix more ; and the 
jury thus conftituted by the ſteward of twelve perſons who had no 
right to be jurymen, choſe the bailiff and conſtables. 


A rule was made for the defendant to ſhew cauſe why an infor- 


mation ſhould not ge againſt him. 

He ſhewed for caufe, that the fix freeholders who appeared in 
court were duly ſummoned, but that they refuſed to be ſworn of 
the jury; whereupon the ſteward ſwore a jury out of ſuch perſons 
who were preſent in court, which he inſiſted was a good election, 
which jury choſe the two conſtables and one bailiff of the manor, 
and that this was the conſtant courſe of chuſing ſuch officers ; and 


that it would be darigerous to make a precedent of trying the right 


of chuſing ſuch men by a guo warrants. 


Tur Couxr. Here is no room for any complaint againſt 


the conflables or the bailiff; but if any, it is againſt the fleward. 


And therefore a rule was made for the fleward to attend, and to 
ſhew cauſe why an attachment ſhould not go; and the rule for the | 


Caſe g9. The King againſt Athos, Father and Son. 


an indiment, FP*HIS "cavse began in Hilary Term, in the ninth year of 


for murder George the Firſt fa). THE ATTORNEY-GENERAL moved, in 
-—_ OS Eafter Frm laft, for an habeas corpora directed to the gaoler ofthe 
Vals may be common gaol in the county of (5) Pembroke, to remove the bodies of 
removed by cer. T homas * Atho the father and Thomas Aths the ſon from the gaol in 


e into the Pembroke to the keeper of the gaol in the county of Hereford, that 
next Engliſh being the next Engliſh county to Pembroke, and likewiſe for a 


_ aeg certiorari to be directed to 1 N officer to remove the 
was commited ; indiltment found againſt them in Wales (c), and to the coroner of 


and therefore a | 
murder committed in Pembrabeſtire may be tried in the county of Hereferd ; for by the ſtatutes 
26. Hen. 8. c. 4. the 26. Hen. 8. c. 6. and 34. & 35. Hen. 8. c. 26. the juſtices of aſſize in the next 
Engliſh county have a concurrent juriſd#ion throughout all FYalzs with the grand ſeffion.—S. C. 1. Stra. 
533. 3. Burr. 1330. 1. Com. Dig. Action“ (N.). 6. Com. Dig. Wales” (B. 1.). | 


(a) The firft motion was in Hil. 9. ſtatute we may grant ſuch certiorari ; and | 
Gee. The reaſon given was, in order that we are alſo warranted by former precedents. 


they may receive their trial in the county on Mr. Harcourt's ſearch; as Rex v. 

of S:/op, the next Egli county, accord- David Davies, 3. Car. 1. | 

ing to the ftatute of 26. Hen. 3. c. 6. ſ. 6. (5) There was no rule in com. Pen- 

Lev. 118. Mod. Rep. 64. The county broke in Eaſter Term, but only in com. 
| of Pembreke was formerly one of the ancient Hereford. 


Hf counties. —Cur, By virtue of that (c) See Lev. 118. Mod. Rep. 147. 


Pembrokeſhire 


FAY PO A oe NOR NETS 


aa. 


d,nbreke/bire to remove the inquiſition taken by him upon the Tax K1x6. 

oy * body of George Martin, who was murdered by the N. | 

father and ſon in a barbarous manner, and for which an indictment ,, - AR 

was found againſt them in Wales. N i 
On motion to ſet aſide the former rule it was faid; that Mn. 

ATTORNEY founded his motion upon the ſtatute 26. Hen. 8. c. 6. 

{. 6, by which it is enacted, © that Juſtices of peace and of gaol- 

« delivery in the counties next adjoining to Fales, where the 

« king's writ runneth, may hear and determine all felonies, and 

t their acceſfaries, committed in Wales, or the marchers thereof; 

but this clauſe extends only to {ord/bips marchers, and not to any 

of the ancient counties in Wales. Beſidęs, the aforeſaid ſtatute was 

altered about eight years after it was made; for by the ſtatute 

24. & 35. Hen. 8. e. 26. by which Wales is divided into twelve 

dounties, and Judges appointed to keep their ſeſſions in the ſaid 

counties, it was enacted, . That thoſe Judges might hold pleas of 

© the crown in as large a manner as the TE in WAminſter- 

« Hall, and that they ſhall enquire, hear, and determine, all cri- 

« minal offences whatſoever committed within their ſeverallimits, 

u and adminiſter common juſtice to all the king's ſubjects there, 

« according to the laws of England.” So that by this ſubſequent 

ſtatute the Khendants ſhall not be put to their trial elſewhere; but 

only where the fact is ſuppoſed to be committed, which in this caſe 

was in Pembrokeſhire ; if it ſhould be otherwiſe, then all criminal . 

caſes which the Judges in Wales have power to hear and determine 

by the ſtatute laſt- mentioned would be removed to England, where 

he who is pooreſt, either the proſecutor or the criminal; muſt 

ſuffer, for want of money to bring and ſupport his witneſſes in an 

Engliſh county. It might be for this reaſon that a criminal 

indicted in Mules ought to be tried there. 


Tis Cour took time to conſider theſe ſtatutes; and declared, 
thatif it was in their power they would grant the motion made by 
Ma. ATTORNEY, becauſe it was very difficult to have juſtice 
done in Wales by a jury of Melſtmen, for they are all related to one : 
another, and therefore would rather * acquit a criminal than have * [' ; ] 
the ſcandal that one of their. name or relations ſhould be hanged ; - © 37 
and that to try a man in NWules for murder was like trying a man in 
Scotiand for high treaſon, thoſe being crimes not much regarded in 
thoſe reſpective places. | „„ 
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Tur Cour, at another day, declared. that it would be better 
only to grant the habeas corpora without the certiorari; for it both 
ſhould be granted it would delay the proſecution; becauſe if the 
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indictment and inguiſition ſhould be removed; they come both into 5p 
court the next Term, and not before; and they mult both be ſent 1's 
down by mittimus to the next aſſizes in Hereford, which would not | 15 
be until Marcb following; fo that the defendants cou's not be : #19 
tried before that aſſizes. | | | | . 
| | EE 7 
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Trinity Term, 9. Geo. 1. In B. R. 


But THE Count faid, that if THE ATTORNEY-GENERAL 
would enter a nolle proſegui as to the indictment already found in 
Pembroteſpire, then the defendants might be indicted again for the 
fame fact in Hereford/bire, and tried at the ſummer aſſizes, which 
would be the beſt and the moſt ſpeedy method. 5 

© Thereupon a nelle praſegui was entered; and a (a) habeas cor. 
pora granted, and the defendants were indicted and tried in the 


county of Hereford, and both found guilty of murder. 


But becauſe their Counſel infifted, that this was a m/-trial, the 
Judge who tried the defendants would not give ſentence to execute 


Tux ATTorxty-GENERAL thereupon moved, in the begin. 


ning of Zafter Term, in the ninth year of George the Firſt, for 


a habeas corpora to bring up their bodies to the Court, that they 
might receive ſentence. of death, and for a certiorari to remove 
the record, fo that the Court might have all before them to give 
And accordingly about a fortnight afterwards. both the father 
and the fon were brought to THE BAR. | gs og 
Turin Couxstz objected, that their trial in an Engliſhcounty, 
and by a jury of Engl:/bmen, was a miſ-trial; for if it were good, 


it muſt be by virtue of the ſtatute 26. Hen. 8. c. 6. as afbretaid; 


bur it could not be good by that ſtatute, becauſe it extended only to 


_ thoſe counties which were loraſbips marchers, and not to any of the 


antient counties in Wales, of which Pembrokeſhire was one, and 


_ there were ſeven more, (viz.) Glamorgan, Caermarthen, Cardigan, 


*[ 138] 


Flint, Caernarvon, Angleſea, and Merioneth. It is true, by that 
ſtatute it is enacted; „That the Juſtices of gaol-delivery in the 
tc counties next adjoining to Wales, where the king's writ runneth, 
« ſhall hear and determine felonies, and their acceflaries, commit- 
cc ted in Wales, or the marchers thereof; and that an acquittal of 
« felony in any * lordihip marcner ſhall not be a bar for any perſon 
« indicted for the fame within two years next after fuch offence 
cc committed; fo that it ſeems plain that this ſtatute relates only 
to the lardſbips marchers, who clatmed ſeveral privileges, as to ac- 
quit criminals upon payment of fines, &c. which was never claim- 
ed in any of the old counties. ee 


Tart ATTORNEY-GENERAL, on the other fide, inſiſted, that al 
Tales was comprehended by that ſtatute 26. Hen. 8. e. 6. and it 
is ſo explained to be by the ſubſequent ſtatute 34. & 35. Hen. 8. 
c. 26. by which Wales was divided into twelve counties, whereof. 
eight were declared to be the ancient counttes as before · mentioned, 


and four others were made by the ſtatute 27. Hen. 8. c. 26. vis 


Radnor, Brectnocł, Mentgomery, and Denbigh. 


(2) Ruerc, Whether this bab. corp. broke gaol to Hereford gaol, or whether 
removed them immediately from Pam- they were firſt brought up hither. But 


Trinity Term, 9. Geo. 1. In B. R. 


But at the defire of the priſoners, they had Counſel aſſigned to 


 krgue that point. | We : 
Afterwards one of the ſaid Counſel moved for 4 copy of the writ 


of habeas corpora by which the priſoners were removed from Pem-" 


broke to Hereford, and likewiſe for a copy of the certiorari by 
which the record was removed, if any ſuch there was; and if not, 


then for a copy of the order by which they were brought to 
Hereford, be it what it would, fo that they might have the Whole 


proceedings before them. 
But this motion was not granted, 85 "= 
But the priſoners had a copy of their record. i 
THE CASE being appointed to be argued this Term, 


KETTLEBY, Cornſel for the priſoners, inſiſted, thavtheir trial in 
Nereford for murder committed in Pembroteſhire, was againſt a 
fundamental principle of the common law, which appoints that all 
trials ſhall be per pares; and that by neighbours, upon a preſump- 
tion that vicinis acta vicini cognoſcuntur; fo that this muſt be 4 
miſtrial at common law. This is a cauſe of very great conſe- 
quence to the principality of Wales, becauſe if af 
there might be tried in an Engliſb county, then the richeſt man 


ED 


& committed 


Tat Kine 
agairſ} 

Arxos, 

FATHER AND 
So N. 


will always bring his cauſe to be tried there ; and as it has been 


ready obſerved, the poor man muſt fuffer for want of money to 
carry all his evidence thither, either for his defence, or to proſe- 
cute another; and no perſons are ſo well able to judge of the truth 
of what is ſworn, as the neighbours of a witneſs to whom he is 
known, ſo that by this means a powerful and a rich man may pro- 
cure ſuch evidence as to have credit where they are not known, 
when the ſame perſons might have no manner of credit by them 


| who are their neighbours. It muſt be admitted, that ſuch a # 0 1391 


trial could not he at common law, neither is it allowed by that 
ſtatute 26. Hen. 8. c. 6. as they would infinuate on the other ſide; 


and this may appear upon the reaſon of a e ſtatute, which 


was as follows: In former ages, when the Britons were drove 


out of England, and retired amongſt the mountains in Wales, they 
would frequently make inroads in n hoſtile manner into England, 


their native country; to prevent which, the kings of England 
gave large tracts of lands to ſome of their moſt powerful ſubjects 
on the borders, and theſe were called lordſhips marchers ; and ſuch 
lands which the kings kept on thoſe frontiers, or which reverted 
to the crown by fe feitures, or otherwiſe, were called the king's 
trdſhips marchers. But afterwards theſe lords marchers pretend- 
ing to ſome extravagant privileges, without any manner of right, 
therefore this ſtatute was made to curb them, and it was calculated 
tor that very purpoſe. This plainly appears by another ſtatute 
made the very next year, the 27. Hen. 8. c. 26. by which Wales 
was incorporated, united and annexed to England, and & that 
all perſons born in ales ſhould enjoy the fame liberties as the 
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Trinity Term, 9. Geo. 1. In B. R. 


« Eugliſb, and that “ the laws and ſtatutes of this realm, and 
et none other, ſhould be had, uſed, and executed in ales, and 
divers lard/hips marchers were by this laſt ſtatute united to Engliß 
counties, and others to Welſb counties, and the reſidue were divided 
into new and particular counties by themſelves, and thoſe were 
Brect nac, Radnor, Montgomery, and Denb:gh ; fo that the eight 
old Weiß counties: are not within that act, but only thoſe four 
counties which were cut out of the lordſbips marchers. It is true, 
there have been ſeveral attempts made to bring trials from thoſe 
old counties to the next Engliſb counties, but ſuch attempts never 
yet prevailed; yet fo far they have gone as to obtain certioraris to 
remove indictments taken in this very county of Pembroke, becauſe 
thoſe are declarations for the king, which he may remove where he 
pleaſes. Beſides, the court of king's bench has been formerly of 
opinion, that they had power to remove indictments out of thoſe 


counties, to fee whether they were good, and that they might quaſh 


thein if they were not ; but that if they were good, then to remand 
them back by mittimus into the proper counties by virtue of thoſe 
very ſtatutes. But * the Judges were not refolved, that indictments 
thus removed could de tried in the next Engliſb county; yet after 


ſeveral arguments at bar, in the thirty-firſt year of Queen Eliza- 


beth, whether à certiorari would lie to remove an indictment out 
of Caernarvon, or not, the Court would not determine it, and 
therefore that indictment was tried in the proper county. And 
wherever an indictment was removed, there is a quere how the 
Court muſt proceed upon it. In Chedle's Caſe (a), which hap- 

pened in the ninth year of Charles the Firft, which was an indict- 
ment for murder found in Angleſea, and a certiorari: granted to 


remove it, the Court declared that they were not yet reſolved, 


that it could be tried in an Exgliſb county (b) ; and V auGnan, 

yas Baer who was a native of Wales, and may for that rea- 
fon be preſumed to have ſtudied the law relating to that country, 
was of opinion, that this ſtatute 26. Hen. 8. c. 6. related only 
to the four counties taken out of /ord/hips marchers (c). The 
words of that ſtatute upon which this queſtion ariſes are, & that 
4 the offence ſhall be tried in the next Engliſb county adjoining 
© to the lordſhips marchers, or other part of Wales where it 


4 was committed.” Now it is to be conſidered, that Wales was 


originally a fingdom of itfelf, afterwards a principality, and ſub- 
jecked to England by king Edward the Firſt, in the year 1282 
and afterwards by the ftatute of Rutland, it was provided in what 

manner civil and criminal cauſes ſhould be tried there; and there 
is a clauſe in the ſtatute 27. Hen. 8. c. 26. by which Wales was 
incorporated to England, © that the ſaĩd ſtatute ſhould not extend 
4 to derogate from any other act before that time made for the 
« trial of murder or felony committed in any /ord/hip marcher, or 
* in any county of England next adjacent thereunto, which is 


(#) 2. Roll. Abr. 394. Cro. Car, 321. (e) Vaugh. 313. 
(5) Sce Rex v. Thomas, 1. Lev. 110. | 


an 


Trinity Term, 9. Geo. 1. In B. R. 


an evident proof that the ſtatute 26. Hen. 8. e. 6. did not include 
all ales. As to the clauſe, © that ſuch offences ſhall be tried 
« in the next Engliſh county adjoining to the lordſhips marchers, 
« or other part of Males where they were committed, there the 
word © ſuch“ is a relative; and it is in the enacting part of the 
ſtatute, and therefore muſt refer to ſome antecedent, which muſt 
be to ſome crime mentioned in the preamble, and the words 
« other part of Valis where the offences were committed, muſt 
be intended other parts which were neither within the leraſbips 
marchers, or within the old counties. It is the opinion of Lord 
t- (a), that all ſtatutes ought to be interpreted fo as the inno- 
cent may not ſuffer; and that to conſtrue an act by itſelf, is the 
beſt ſort of conſtruction, becauſe it is ex viſceribus cauſæ; but if 
this act ſhould be conſtrued as the proſecutors would have it, 


then it would take away all juriſdiction from Wales, and make 


the ſtatute itſelf of no effect, for it would be abſurd and incon- 
ſiſtent to exclude all Wales from a juriſdiction of trying offences 
by removing the indictments into Engliſh counties, when this very 
ſtatute expreſsly gives a juriſdiction to part; for it provides, 
« that all felonies, and their acceſſaries, con mitted in the county 
« of Merionetb, ſhall be enquired, heard and determined in the 
e counties of Caernarvon or Angleſea, before the Juſtice of North 
« Wales, or his deputy, and by an inqueſt of Caernarvon or An- 
« gleſea. Beſides, by the aforeſaid ſtatute 27. Hen. 8. c. 26, 
of incorporating Fales with England, it is enacted, & that all 
« perſons born there ſhall enjoy all libertics as other ſubjects of 
England do enjoy;“ and it is certainly a very valuable liberty 
and privilege for a man to be tried by his equzls and neighbours, 
which privilege has been enjoyed by the Hef ever 2 the 
making that ſtatute, which is now above a hundred years; and 


Tur Kine 
againſt 
Arges, 
FATHER AND 
Sow. 
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during all that time there is no inſtance to be given of removing 


any trial from either of the old MWelſb counties to be tried in an 
adjoining Engliſb county ; and it would be very hard to make a 
precedent for that purpoſe after ſuch a length of time, | 


SECONDLY, It was objected againſt the record, viz. fo the in- 
ditment on which the priſoners were tried, that the caption there- 
of was, that the grand jury (naming them) were jurati et onerati 
ad cnquirendum pro corpore comtatus Herefordiæ, which muſt be 
of ſomething ariſing within that county; but here the fact did not 
ariſe in that county, but in Hales, | | 5 


Tar CourT. This is the conſtant form in indictments for 
foreign treaſons or felonies, and there is no difference, though in 
the laſt caſe the offence in the indictment is laid to be committed 
in that county where the enquiry is; for the ſtatute of 26. Hen. 8. 
c. 6. ſ. 6. has declared that — offences * ſhall be enquired of 
« in the ſame manner and form as if the ſame had been committed 
L within the ſaid ſhire.” | 


(a) Co. Lit. 11. Hob. 310. 
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Trinity Term, 9. Geo. 1. In B. R. 


Ir was ARGUED an ibe other fide, that though it was the fun. 
damental rule of the common law, that trials ſhould be had per 


ar , & de vicinete, yet that rule will be of no weight when the 


Som. 


manner of trials is altered by act of parliament, as it was in this 


|  . Caſe, and that upon due conſideration and for the advancement of 


*[ 142 } 


juſtice. Now as to the ſtatute upon which the preſent queſtion 
ariſes, it is as full as words can expreſs it, © that * the trial of a 
fact committed in Males may be in the next Engliſh county; 


for by the plain and poſitive words of the act, all Wales is included, 
It is true, the /ord/pips marchers are often repeated in the ſtatute 


being aremedial law, was calculated to meet with al 


. I 143] 


26. Hen. 8. c. 6. and from thence it is inferred, that it was made 
to redreſs ſuch abuſes which were committed there. But it is plain 
that this is a remedial law, and made to redreſs all abuſes, as well 
in every county in ales as within the {ord/bips marchers ; and 
there are clauſes in it which meet with every abuſe, as well within 
the one as the other. It is true, the lords marchers did pretend to 
have ſeveral privileges and immunities which were never claimed 
by the reſt of the people in Hales, and therefore this ſtatute 
(which was made for the remedy thereof) was penned with par- 
ticular clauſes to meęt with thoſe miſchiefs; as where they pre- 
tended to a privilege that none of the king's miniſters ſhould enter 
into their territories; and a privilege to parden murders, and to 
acquit perſons who had committed capital offences upon paying 


| fines (a), and that ſuch acquittal ſhould be a bar to any ſubiequent 


trial for the ſame fact; and therefore it was provided by this ſtatute, 
that noacquittal in the loraſbips marchers ſhould be a bar toattial 
« in an Engliſh county, if it was proſecuted within two years after 
« ſuch acquittal,” which clauſe, though it is general in the ſtatute, 
muſt be intended an acquittal by paying a fine by (6); for this, 

the grievances 
in ales. The ſtatute 27. Hen. 8. c. 5. which was made the 
very next year, complains of want of juſtice in Vales, which is a 
proof that the ftatute 26. Hen. 8. c. 6. intended likewiſe all 
I ales, for indefinitum æquipollet univerſale ; therefore this act in- 
tended all the old counties as well as the /ordfhips marchers. And 
further, the ſtatute 34. & 35. Hen. 8. c. 36. recites * all Wales; 


and in the faid recital there are theſe words, « though the ſtatute 


« 26. Hen. 8. c. 6. was never put in execution in the counties 
« of Angicſea, Merioneth, or Caernaryon, it ſhall be uſed as law 
& in them as well as in S:zuth ales, &c.” * Now Pembrokeſhire 
is part of South M ales. lt is true, no caſe comes up to the point 
now in queſtion ; but yet, for the reaſons before mentioned, a trial 
in an Engiifp county for a fact committed in ales is good. In 
that caſe of The King v. Themas (c), the defendant pleaded auter 
His acquit when be ſhould have demurred to the juriſdiction; and 
the extrajudicial opinion of V AUGHAN, Chief Juſtice, in that 


(a) Sec the cafe of Rex v. Thomas, (e) 1. Lev. 118, 
1. Sid. 179. 1. Lev. 118. 

(5) So by the ſtatute 34. & 35. 
Hir. 8. c. 38. 1 
ö caſe, 


1 


Trinity Term, 9. Geo. 1. In B. R. 


caſe, is the only opinion againſt a trial in an Engliſb county, but 
it does not 2 what induced him to be of that opinion. This 


ſtatute 26. 


en. 8. c. 6. appears plainly to be made to enlarge the 


king's juriſdiction, Which was wanting in Wales, and for the ad- 
yancement of juſtice; and therefore it ought to be conftrued ſq 
that all the clauſes therein may ſtand together, and not that one 
ſhould make the other void, but ſhould be expounded by each 
other, for ſuch a conſtruction is ex viſceribus cauſe, as well as a 
conſtruction of the enacting part by the preamble. Now in the 
enacting part of this ſtatute, it is ſaid, & that juſtices of gaol-delivery 
in the counties next adjoining to the /o7d/hips marchers, or other 
e part of Wales, may hear and determine all felonies and their 
« acceffaries committed in ales, or the marchers thereof,” which 
words © other E of Males can never be intended (as inſiſted 


on the other ſi 


e) other part thereof which was neither within the 


I:rdſbips marchers or the old counties, becauſe there is no part of 
Wales but what is within one of them. And ſuch counties there 
were ever ſince Wales was united to England, as appears by the 
ſtatute 12. Ed. I. Co. called fatuta MWalliæ, where there are 
many good laws 8 di viſion of it into counties; and 


ſheiiffs were there, which 


ews that it muſt be then apportioned 


into counties. It was the expreſs judgment of the parliament 
34. & 35. Hen. S. c. 11. that offences done in thoſe old counties 
might be tried in the next adjoining Englih county, by virtue of 
the ſtatute 26. Hen. 8. c. 6. aforeſaid ; for by that firſt ſtatute it 
is appointed, & that offenders in Merioneth may be tried in Salep,"* 
and ſo might thoſe of Angleſea or Caernarvon, though the act 
20. Hen. 8. c. 6. was never yet put in execution there; yet by 
the aforeſaid ſtatute it was declared to be in force there, as well 
as in South Wales, which are general words. So that by the ſaid 
ſtatute 26. Hen. 8. c. 6. it was thought neceſſary to curb the in- 
ſolence of the lords marchers, and to prevent an e by pay- 


ing a fine to be a bar to a proſecution * of a crimin 


in an £ngli/h 


county for a fact committed in Wales, fo as ſuch proſecution 
vuas commenced within two years after the acquittal. V AUGHAN, 
Chief Fuflice, admits, that an exigent and a capias utlagatum went 


into the ancient Welſb counties ever ſince the reign of Edward 
the Firſt, though not into the /ordfhips marchers ; and the reaſon 
was, becauſe they had no ſheriffs in the faid marchers ; and as to 
the inconveniency of removing cauſes into Engliſb counties, there 
is none, as pretended on the other ſide, becauſe the proſecutor is 
never allowed to remove the cauſe without good cauſe ſhewed ; + 


but the king may remove his cauſe at pleaſure. 


PRarr, Chief Fuftice, ſaid, it ſeemed one of the cleareſt caſes 
that ever was. And (inter alia) as ta the caſe quoted from Roll. 
Abr. 394, 395. and Cro. Car. 331. the queſtion there was only 
Whether 2 certzerars would lie} We have granted ane: and I 
think we are well enabled fo to do; for certioraris will lie inta 
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Trinity Term, 9. Geo. 1. In B. R. 


Tun Exe Tr CovxT. All that can be ſaid for the priſoners has bees 
again fully urged by their Counſel, but the Court is bound by expreſß 
3 , and plain words in this act of parliament, the preamble whereof 
sen. Complains of © great offences in Wales,” which are general words, 
and comprehend all Wales; and in the enacting part it is declared, 
that the miſchiefs were © all over Wales, but greater in the lord. 
Hips marchers ;” fo that it is plain the parliament intended to 
give ſome remedy to the whole, that it might be adequate to the 
miſchief, and meet it in as large a manner as poſſible. Now 
thoſe general words in the enacting part, ſhall never be reſtrained 
by any words iatroducing that part; for it is no rule in the expo- 
fition of ſtatutes to confine the general words of the enacting part 
to any particular words either introducing it, or to any ſuch words 
even in the preamble itſelf. It is true, Lord Cote (a) commend; 
2 conſtruction which agrees with the preamble, but not ſuch as 
may confine the enaCting part to it. And of the {:me opinion was 
HoLT, Chief Juſtice, in hambers's Caſe (b), who was tried here 
por a murder committed in Barcelona in Spain, who ſaid that trial 
Cro. Car. 458. was good by virtue of the ſtatute 33. Hen. 8. c. 23. though the 
= caſe was not within the miſchief recited by that act” © 
Sea Rep. ExRE, Ju/fice. The fame reſolution was given about two 
375 382+ years ago in the caſe of Rex u. Ehm at the OLD Bailey (c). 


 ForTEsCUE, 7u//ice. The like conſtruction was made of the act 
of 13. & 14. Car. 2. c. 12. ſ. 21. Rex v. Inhabitants 1 (4). 
Ke faid, that he was perſuaded this juriſdiction would be ſparingly 
executed, and never unleſs the juſtice of the cauſe required it; 
therefore it will not be a confequence, that no felon will be ever 
tried in the proper county in ales. So that upon the whole it 
muſt be admitted, that a preamble may be a goad expoſitor of a 
ſtatute; hut what was offered on the other fide is not properly a 
preamble, but only introductive to an enacting part of the ſtatute : 
beſides, there was a time when there were no preambles to acts of 
parliament, and yet they were good; and even at this time pre- 
ambles are no more than - recitals of inconveniencies, which do 
not exclude any other to which a remedy is given by the enacting 
1 part. It is true, there is an extrajudicial opinion of Log 
= L 145 ] Vaycyan againſt ſuch trials in an Engliſh county; but he being 
a native of Wales, might be prejudiced in favour of his country, 
and his notes were never reviſed or deſigned by him to be printed. 
As to the objection, that part of Males is entruſted with trials of 
facts ariſing there, as that an offence in Merioneth ſhall be tried in 
An leſea; and therefore it would be inconſiſtent to ſay, that the 
Juriſdiction ſhould be taken from the whole when it is expreſsly 
given to part; the anſwer is, that no ju: iſdiction is taken from 
ales, becauſe this ſtatute gives the king only a concurrent ju- 
riidiction to have the criminal tried in the next Engliſb county at 


(2) W. Jones, 164. Palm. 435. , 
e n. 


605 - 
Im 


Trinity Term, 9. Geo. 1. In B. R. 


his election: and the reaſon is plain, for the Welſpmen had uſurp- Tua Ke 
ed privileges to which they had no manner of right; therefore N ; 
theſe ſtatutes ſhew that they deſerved correction; and in the enact- run un 
ing part © all ales” is included as well as © the lordſbips mar- Sou. 
« chers : fo likewiſe where it is ſaid, © that if jurors in JFales* 

(which words include the whole) “ did not act according to evi- 

« dence, they ſhould be puniſhed by the preſident and judges by 

« fine, &c.; which is ſuch a ſevere check upon juries, that it 

would never have been enacted without ſome piece of injuſtice or 

partiality notoriouſly known and repreſented to the parliament in 

thoſe days. It is admitted. that there is no precedent in point for 

ſuch trials in an Engliſh county; but thy reafon may be, becauſe that 

ſtatute 34. & 35. Hen. 8. c. 11. tells us, that «© the laws were 

not put in execution.“ | ; 


And for theſe reaſons, by the opinion of THE wHoLE Court, 
it was adjudged that this was a good trial. * = 

Tur CourrT thereupon ordered, that the priſoners ſhould be 
brought up on another day to receive ſentence z and accordingly 
they being brought to the bar, | 3 

Ir was MOVED in arreſt of judgment, that the Court could not 
proceed to give ſentence, but that they ought to he remanded into 
Herefordſbire, to receive judgment at the aſſizes, becauſe by 
this ſtatute that power is given to the Judge of aflize who tried 
the cauſe, and to him only. | 

But upon reading the ſtatute, the words were, © that the priſoner 
& ſhould be tried and condemned, as if the fact had been 
committed in the next Engliſh county; and certainly this Court See 5. Bur. 
might paſs ſentence on a criminal convicted in an Engliſh county. 2797- 


So that motion was over- ruled. 


And thereupon ſentence was given, and a rule of court was 
made to THE MARSHAL of the king's bench to execute the pri- 
ſoners on * Friday the fifth day of Jug, who accordingly did * [ 146 ] 
execute them at the common (a) gallows in the county of See Fent. 93. 
Surrey (b). , 5 | 
(a) Quære, If it was not at St. Tho- © prog. poſt octab. Trin. 9. Ges.“ (which 
mas's a Waterings. See Stra. 553. was the ſecond Saturday in that Term), 
(%) This rule was made © die Sabbatis EE 
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The King againff Burnaby. = Caſe 92. 


JJPON A Moo for a certiorari to remove an indictment for The Court will 
a murder committed in Angleſea, upon an affidavit that the not 8rant a c- 
proſecutor feared ſome partiality in Wales, and therefore that it 2 
rarder from Wales, on the proſecutor's affidavit, that he was informed by his ſolicitor that the de- 
tendant had made preſents to the gentlemen ot the county; but on full and clear evidence of probable * 
pxrtiality the trial ſhall be had in the next Ergliſh corty.—Ante, 135. Stra. 553. 7. Roll. Abr. 394. 
Cro. Tac. 484. Cro. Car. 248. Stra. 704. 1. Hale, 157. Ld. Ray. 58 1. 2. Burr. 835. 4. Burr. 
2457. Cowp. 751. netis. Dougl. 751. 2, Hawk, P. C. ch. 27. ff 25. 

. 4 1 N oh a? | might 


Trinity Term, 9. Geo. 1. In B. R. 


go — ight be tried in the next Engliſb county, for the defendant was 
bailed, and had made ſome valuable preſents to the gentlemen of 
that county, as the proſecutor was informed by his ſolicitor; 


A RULE was thereupon made for the defendant to ſhew cauſe 
why a certierari ſhould not go. | 


At another day it was ſhewed for cauſe, that if. wats ſhould be 
removed out of Wales into the next Engliſb counties upon ſuch 
uncertain allegations, there could never be any trials there. And 
firſt, as to ſaying he was bailed, that could be no reaſon for the 
proſecutor to fear any partiality ; for the defendant was bailable by 
law, becauſe by the coronex's inqueit, the fact was only found 
chance-medley : and as to the preſents 'made to the gentlemen of 
the county, the affidayit was only, that he was told fo by his ſoli- 
citor, who probably might tell him what was falſe ; therefore he 
ought to make a poſitive oath of that matter, otherwiſe a crigrari 
g not be granted. Beſides, i in this caſe both the priſoner and 
the deceaſed were natives of Holland, and had no manner of in- 
tereſt in Wales; fo that there is no mae to fear any partiality 
but that juſtice will be equally diſtributed, 


Tux Court. Where there is a juſt reaſon to induce the Cot 
to believe that partiality will be ſhewed on either ſide, there the in- 
dictment ſhall be removed into an Engliſh county but the truth of 
that matter will be ſuſpected, where it is upon the motion of either 
the priſoner or proſecutor, and in ſuch caſe there mult be a full and 
clear affidavit to induce the Court to grant a certiorari ; but where 
it is at the inſtance of THE ATTORNEY-GENERAL. in behalf of 
the crown, it ſhall be granted without an affidavit; therefore this 
rule ſhall be ſet aſide for want of a ſufficient afRdavit, but the 
* ſhall have leave to move it again upon a better, 


. 


- 
3 


= : _ by 
l : l 
OTE, eee l l - _ — 
r rw ey 1 ORNS 2 Fo 3 OE ES Ce ES ages Df eg = 
5 r Sig <5 > 1 C. 255 2 — p 3 1 e. „ 
xe 3 * — A 7 5 


3 ID a2y, = b 227 2 xs 
3 


1 ah = oo bo 
DET” 
2 _ LA” Ie 
— 4 


2 „ 
e 


ee kd at after The queſtion was, Whether it was 4 ſuperſedeas 8 it was 
n 3 allowed. allowed by the Court? | 


E 147 * ö 
3 . i 
85 * | | 3 
: Caſe 93: Belt againſt Collins. 
Writ. of error A WRIT oF ERROR c9r am vobis reſiden. was brought on a Judg: 
| 2 eren weis fe- 4A ment given in the court of king's bench. 
k > Sam. is 2 good 


1 : ; 

A Ir was ARGUED that it was not, becauſe this writ is different 
'#4 | from other writs of error, for it is only that the Judges ſhall re- 
2 view their own judgment; and being ſued out of Term, it is no 
5 ſupenſedtas without allowance by the Court in Term- time. Neither 

. 3 is any other writ of error 4 ſuper ſedeas before it is allowed, becauſe 
3 - It is taken out of one court to reverſe the judgment of another; 
| 2nd he who takes it out may keep it in his pocket without giving 
notice; for which reaſon it would be very inconvenient if ſuch 4 
writ of error thould be a ſuperſedcas. 


IT was SAID on the ether fide, that this is as good a ſuperſedeas 
as if the wWrit of error had been ſued qut in Te: erm-time; for the law 
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| has not fixed any certain or determinate time for ſuing out writs BAT 
oferror to reverſe the judgments. of this court in the exchequer- 2 
chamber; but ſuch writs are always allowed by the ſecondary, 6 ; 
well out of Term as within; and a motion was never yet made in 
this court to allow a writ of error. | 7 


Tar Cater Jus trick and TWO OTHER JUDGES were of opi- 
nion, that it would be hard that the execution of a judgment in 
this court ſhould be delayed by a writ of error allowed by a ſecon- 
dary ; for if that ſhould be fo, then any man . avoid the execu- 
tion for a whole Vacation, at the expence of no more than one 
ſhilling (4). There is certainly ſome variance between a writ of 
error of a judgment coram nobis reſiden. and other writs of error; 
for the one is directed to the Juſtices of this court, and therefore 
ſhould be allowed by the Court, but the other is directed to the 
Chief Juſtice only. | 


Eyre, Fuflice, was of another opinion. He cited the caſe of 
Lowns v. Carter, in Chief Juſtice HoLT's time (5), where a 
writ of error was adjudged a ſuperſedeas before it was allowed. 
It is true, there is a difference between this caſe and other writs of 
error; but the reaſon is plain; for where writs of “ error are * 
brought in THE EXCHEQUER-CHAMBER, or in THE HOUSE OF 
PEERS, to reverſe the judgments of this court, they are always 
directed to the Chief Juſtice alone, becauſe he is to certify the 
record; but where a writ of error coram vobis refiden. is brought, 
there is no record certified. Beſides, there never yet was a 
motion in a court of law to allow a writ of error, becauſe it is a 
writ of right, and due to the ſubject ex debito juſtitiæ. But 
admitting this writ is no ſuper/edeas before the allowance, yet 
it is a good ſuperſedeas after it is allowed, as this was, by THR 
SECONDARY, and before notice; and ſo it was adjudged in the 

caſe of Smith v. Cave (c), in which caſe an execution executed 
was ſet aſide; but the want of notice excuſed the contempt. 
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(a) Therefore, although the allowance 


of a writ of error is of itſelf a fuperſedeas, 


and the ſervice of the allowance only to 
| bring the party into contempt if he pro- 
ceeds, Jaques v. Nixon, 1. Term Rep. 

79. 3 Perry v. Campbell, 3. Term Rep. 
399. ; yet the Court will not ſet aſide a 
defendant's execution for the coſts of a 
nonſuit ſued out after the allowance of a 
writ of error, becauſe the writ of error 


can only be for delay, Kempland v. 


Maccaulay, 4. Term Rep. 436. ; nor 
will the Court ſet aſide an execution for 


coſts on a judgment in nonſuit in any caſe 
merely becauſe ayrit of error was allowed, 
Box v. Bennet, 1. H. Bl. Rep. 432. ; nor 
an execution on any judgment, if it appear 
that the writ of error was brought merely 
for delay, Mitchell +». Wheeler, 2. H. Bl. 
Rep. 30. 
(6) 


(c) 3. Lev. 312. ; and fee Dawbigne 


v. Davy, Dyer, 244- ; Eyres v. Lenthal, 
1. Mod. 122. ; and Poph. 132. Vent. 
207. „ 


The King againſt The Univerſity of Cambridge. : Caſe 94+ 


MANDAMUS to the vice-chancellor, maſters, and ſcholars of Time allowed to 
Cambridge, to reſtore Dr. Bentley to the degrees to which he ſhew cauſe to a 
had been admitted by THE UNIVERSITY, and had been 


tiouſly 


ſurrepti- T4rdamus, 
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rene tioully" degraded (as was ſuggeſted), or that they ſhould they 
e cauſe why he ſhould not be reſtored. | + 


var da 
UnivensrTY 5 THE COUNSEL for the Uni uerſity deſired time to ſhew cauſe why 
- er _ @ mandamus ſhould not go, for that there were ſeveral old books 

Westden andcharters which were neceſſary to be inſpected before they could 


— 


ſhew cauſe. | 
And thereupon the time was enlarged for that purpoſe, 
And upon another day 


A radar Fes Ir was ARGUED for the Univerſity, that by virtue of a charter 
w reitcre a given to them by Queen Elizabeth, they had a court of judicature 


| member 80 to try and determine all matters ariſing within their juriſdiction, in 


Pads gs, Which court a plaint was levied by Dr. Middleton againſt Dr, 


from which he Bentley, and thereupon a ſummons was ſent by the beadle te 
had been de- tbe Doctor, which be received, and ſpoke contemptuous words of the 
graded by ue court, for which he was degraded, and. from which no appeal 
by were Ag would lie, no more than a writ of error would lie for impoſing a 
temptucus fine by a temporal court for a contempt, becaufe every court of 
Sids of the record is entruſted with the final judgment of what ſhall be x 
wice-chaxce/Zr, contempt to their authority; therefore if an appeal or a writ of 
wn Ae Pro- error would lie in ſuch caſe, it would put the trial of what is 2 
cone tas our contempt * to the diſcretion and judgment of a ſuperior court, 
® | 149 J and fo ſtrip an inferior court of that power which they have by law 
8. C 2 Id. do judge what is a contempt to them; whereas contempts of the 
| authority of courts are undoubtedly to be judged by the fame 
8. C. Stra. 557. courts to whom the contempt is offered; which is the reaſon that 


C. Fort. 2:2. a writ of error will not le on a fentence for a contempt to this 


And 17: Court; but then it muſt be plainly proved. Now the ſame thi 

3 is done by a zmaxdamus after an indirect manner as would haye 
2.Ld. Ray. 1564. been done by an appeal or writ of error, if that would lie; but as 
Efp. Dig. 677. an appeal will not lie for a contempt, ſo neither will a mandamus; 
#- Term Rep. for admitting this degradation had been ad libitum, yet a temporal 


. court could not grant @ mardamus. It is like the caſe of a recorder 


of a corporation who was removeable at will, and being diſplaced 
moyed for a mandamns, but it was denied. Befides, the conſtant 
courſe and cuſtom of this Univerſity warrants a diſcretionary power 
amongſt them to confer degrees on ſome, and to degrade others for 
any contempt; and in this caſe they have done all they could to 
bring Dr. Bentley to an eaſy agreement; for after the firſt 
ſummons they ſent another in writing by their beadle, but the 
Doctor's doors were then ſhut, and he would not be ſeen ; then 
they adjourned from day to day, on- purpoſe to give him leave to 
appear, before they would ſuſpend him ; but when he contemptu- 
ouſly declined, they firſt ſuſpended and afterwards degraded him. 
Now as a, mandamus was never yet granted to admit a man toa 
egree in THE UNIVERSITY, after he had performed all his exer- 
ciſes, ſo there ought to be none to reſtore one after a degradation, 
becauſe degrees are arbitrarily given by the univerſities, and ſo are 
degradations arbitrarily made; for if they ſhould by any means 


raſhly 
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rahly admit an unlearned man to a degree, they may upon better 
| information degrade him, without taking a traverſe to the return 
of a mandamus, which muſt be tried by a jury of lay freeholders. 
Beſides, theſe degrees are but titles of honour and precedency, and 
give no temporal right, and for that reaſon a mandamus ought not 
togo; for if a #night ſhould be degraded in A COURT OF HONOUR, 
no mandamus would lie to reſtore him (a), which is a caſe in 
point ; therefore if it ſhould lie in this cafe, it would introduce a 


was afterwards confirmed by parliament ; and as it hath been for- 


TuE Krixe 
aranft 
THE 
UNIVERSITY 
_ | 
CAu BRIDGE. 


new method to evade * the privileges given by this charter, which #* [ 150 1 


merly adjudged in the caſe of Caſile v. Litchfield (b), that a 


| certiorari or writ of error will not lie to correct a judgment given 
for a contempt, ſo no mandamus ought to go, which is in effect 
the @ame. If it ſhould be objected, that his degree qualifies him 
for ſome temporal employment, of which he would be incapable 
without it; now admitting that to be true, yet ſuch employments 
. are only conſequential, and not directly incident to his degree, and 
therefore ought not to be regarded. And if another objection 
ſhould be made, viz. that the Doctor would have appeared by 2 
proctor, but was not allowed ſo to do; though this may be true, 
yet it is no objection of weight, becauſe it might not be rhe coutle 
of their court to admit ſuch appearances, and THE UNIVERSITIES 


have a privilege to proceed according to their own laws, as an 


encouragement to learning ; and if they have proceeded accord- 
ingly, this Court will not interpoſe. Now take the caſe as it ſtands 
upon Dr. Bentley's affidavit, there will be no reafon to grant a 
mandamus ; for he makes oath, that he has appealed from the ſen- 
tence of the Univerſity court; which if true, then there is another 
remedy for him to be reſtored, viz. by an appeal; and where there 
is another remedy, a mandamus is never granted Moreover 


the Docter made oath, that the Univerſity had no power to degrade + 


him; if ſo, then he is not degraded for want of a ſufficient power 


ſo to do, and conſequently a mandamus ought not to go, for it is 
impoſſible that a man ſhould be reſtored to his degree who was 


never degraded. | 


But ON THE OTHER SIDE it Twas ſaid, that the merits of this 
cauſe ought not to be argued upon a motion, but upon the return 
of the mandamus ; and for that reaſon it ought to be granted. 


Tax Couxr. All care ſhall be taken that juſtice ſhall be 
duly adminiſtered in THE UNIVERSITIES ; but if they aſſume an 
arbitrary power exempt from the juriſdiction of any other court of 
Judicature, then they may do whe. they pleaſe without controul ; 
and where people are under ſuch a government, they are in a very 
bad condition. But this Court hath a greater regard to the learning 
of the Univerſities than to admit the arbitrary ſentence of a vice- 
chancellor to be final. * As to what has been faid, that the 
degrees in the Univerſities are only honorary ; this is a miſtake, 


(s) 7, Lev, 119. „„ (5) Hardres, 50 5. 
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Trinity Term, g. Geo. 1. In B. R. | 
for they are blended with a temporal right ſo far 2s to deſerve 4 


mandamus to reſtore a man degraded. It is true, this N Op have 


been a proper objection before the ſtatutes of 21. Hen. &. c. 13. 
and 13. & 14. Car. 2. c. 4. were made, which render a man incapa- 
ble of a benefice if he had not taken his degrees in ſome univerſ. 
oY for before thoſe ſtatutes, ſuch degrees were only titles of prece- 

ency, and the allowing them, or a degradation, was no temporal 
advantage or loſs; therefore in ſuch caſe the temporal courts had no 
reaſon to interpoſe; and this may be the reaſon why the Univerſ. 
ties degraded ad libitum, and of their conſtant courſe fo to do. 


But this is no objection ſince the making thoſe ſtatutes. Neither 


ſhall it be faid, that where a corporation fas admitted a man wil. 
lingly to his freedom, that they ſhall have power to disfranchiſe 
him, becauſe they do not like him; neither can the Univerſities 
give degrees to whom they pleaſe, and take them away ad libitum. 
And though their Counſel have objected againit this mandamus, 
for that they have an exempt and abſolute juriſdiction amongſt 
themſelves, this ſeems to be a good reaſon why it ſhould be granted, 
though it might have been otherwiſe if they had ſhewed that they 
had 2 viſitor, to whom an appeal would lie; for probably that 
might have excluded the ſuperintendency of. this Court ; but to 
deny a degree to him who had performed all his exerciſes to 
qualify him for a degree, would be a great ditcouragement to 
learning; and in fuch caſe this Court would grant a mandamus 
to admit him, eſpecially ſince it is accompanied with a temporal 
intereſt. Now admitting it ſhould be enacted by ſome ſtatute, 
that a man ſhould be incapable of ſuch an office if he was not 
a knight, ſhould not a knight degraded have a mandamus ? 


| | Certainly he ſhould ; and ſo had Dr. Bentley in this caſe. 
The retum of The mandamus was granted, and the Univerſity made this re- 


*[ 152] 


turn: c 

* That THE UNIVERSITY has been an ancient univerſity temps 
dont, &c. and alſo a corporation by the name of © chancellor, 
'< maſters, and ſcholars ;”- that they have had the care and education 
of the youth and ſcholars there; that they have had and uſed 
the right of conferring degrees on any perſons whom they pleaſed, 
and the fame perſons ab eiſdem gradibus (propter contumacian 
vel aliguem aliam juſtam del rationabilem cauſam) ſuſpendere vel 
deprivare ; that a court was granted by Queen Elizabeth to THE 


-UNIVERSITY to be held · before the vice-chance}lor for the time 


being, or his deputy, and to have cognizance of all pleas, &e. 
Sooke. rage F 
Univerſity ttave been confirmed by act of parliament (a); that 


Doctor Coniers Middleton levied a plaint in the faid court againft 


Dactor Bentley, in a plea of debt, for four pounds {ix ſhillings 


{they both reſiding within the fame univerſity) ſecundum conſuetu- 


dinem curiz, and prayed proceſs ; ſuper quo, at his petition, the 


(9) 34. Ez. c. 21s. | 
court 


* 
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court awarded a proceſs ad compellend. prædict. Ric ax Dun 
BENTLEY ad apparend. coram the vice- chancellor or his deputy 
ad prox. cur.; quod qui dem dec retum, the twent third of September 
1718, fuit deliberat. EDwax po CLARKE, eadle of the court; 
that the ſaid Edward Clarke acceſſit ad dictum R. BEN TIE et 
efendir dicium decretum ; et ſuperinde the faid twenty-third of 
September the faid R. Bentley having diſcourſe with the faid 
Edward Clarke concerning Doctor Gooch, being then vice · chan- 
cellor, faid, that the decree was unlawful and unſtatutable, er 
quod noluit illud obedire, that Doctor Osoch non uit ipfins judex, 
et Hultè egit, et alia verba contumeligſa propalavit, et dictum de- 
cretum de manibus En. CLARKE ab/tulit ; that at the next court 
Doctor Middleton appeared and declared in debt for four pounds 
fix ſhillings, ſecund. conſuetud. at which court the ſaid Ed. Clarke 
quaſdam depeſitiones exhibuit to the regiſter of the {aid contempt 
and diſobedience of the ſaid R. Bentley; that thereupon the vice- 
chancellor, with conſent of ſeven doctors of the univerſity, wha 
were heads of colleges, declared, that the ſaid R. Bentley pro con- 


temptu ills ſuſpenſus fuit ab omni gradi ſuſcepto tituls et jure, and 


Tur Kris 
againſt 
THE 5 
UNtvrRstrrer 
ay: 
CAM. 


he was N ſuſpended.— THE RETURN further ſhews, 


that there is a cuſtom within the univerſity to aſſemble the maſters 
of the colleges in the univerſity, which aſſembly is ſtiled a cox- 
- GREGATION, and have power (ſuper contumaciam vel aliam juſtam 
es rationabilem cauſam) to deprive any perſon of their degrees, 
et ſuper purgationem reſtituere; that accordingly a congregation 
was aſſembled ſeventeenth of Ofober, when Doctor Gooch narravit 
contemptum prædict. pro quo ſuſpen}. et deprivat. fuit, et petit quad 
dejiciatur et excludatur, c. Et ſuperinde viſis premiſſis et lectis 
depoſitionibus prædict. the faid congregation confirmed the decree 
of ſuſpenſion, and further ordered, that the ſaid R. Bentley de omni 
gradi ſuſcepta et titulo et jure penitus dejicietur et excludetur. Et 
pro his cauſis, &c. 1 15 : 


IT wAs OBJECTED againſt this return in general, that admit- 
ting the vice-chancellor,maiters,and ſcholars, had apower of giving 


degrees, and of ſuſpending and degrading for reaſonable cauſes, yet 


that power muſt be under the inſpection of this Court, unleſs they 
can ſhew fome good cauſe to exclude it. Now by this return 
they do not pretend that any appeal did lie to a proper viſitor, but 
have abſolutely excluded all viſitatorial inſpection; fo that by their 
own ſhewing they are ſubject to the juriſdiction of this Court, 
as all other corporations are. Beſides, every man who is admitted 
to a degree in the univerſity has a freehold for life, of which ſeveral 
ſtatutes take notice; as, for inſtance, the ſtatute 21. Hen. 8. 
c. 13. enacts, © that the ſeveral perſons therein named, and who 
© are admitted to degrees in either of our univerſities, and not by 
grace only, may purchaſe a diſpenſation to keep two benefices 
with cure, &c. which benefices are for life.“ So by the ſtatute 

17. Car. 2. c. 3. it is enacted, © that the incumbents of churches 


(a) 12. Elia. c. 21. 
; cc united 


Trinity Term, 9. Sec. 1. to H. M 


diebe “ united muſt be graduates in one of our univerſities ;” which 
againſt union is likewiſe for life, and no perſons, are capable of ſuch 
bre benefices but graduates. Therefore this Court will take notice 
0 of ſuch degrees as entitling the graduates to fome temporal right ; 
cause. and if fo, then the queſtion will be on this return, Whether the 

SC xc ſentence given in the vice-chancellor's court is legal, or not! 
L | 53] It is admitted; that the Doctor was guilty .of a contempt, for which 
they might have puniſhed him if they had proceeded. in a right 

method ; but it is certainly wtong to take away a man's freehold 

- by any other means than per legem terre. Then as to the return 
ile, it appears that there were four cauſes to ſuſpend the Doctor.— 
Fixsr; In ſaying that the vice- chancellor acted raſhly, for Hull 

agit implies y as well as fooliſhly, and in the return ſhall be 

taken in mitiori ſenſu.—SECONDLY, In faying that the vice- 
chancellor was not his judge. —TrirDLyY, By taking the proceſs 

from the beadle.—FourTaLy, In faying that the proceſs was 

illegal. But they do not return any cuſtom of ſuſpending or 
degrading 3 though if they had it had been void, if it was 
-unreaſonable, as it was held in the caſe of the City of London, that 

an unreaſonable cuſtom, though confirmed by act of parliament, is 
void. Neither do they ſet forth what puniſhment is to be inflicted | 

for contempt, in caſe the offender had not been a graduate. 

Then they ſay, that the depoſitions for this contumacy were ex- 

hibited by the beadlez &c. Now by reaſon of this haſty judgment, 

thoſe depoſitions ought to be very plain ; but it doth not appear 

that they were taken before a proper magiſtrate who had power to 

tender an oath, but only that they were taken de contempt præ- 

dicto. Now the word © depoſitionꝰ does not ex vi termini imply 

that it was taken on oath, for it is a relative word; and denotes no 

charge (a); and it does nat appear but that it might be taken to 

clear him of a contempt z and convictions are daily quaſhed for 

ſuch faults, where they fix no crime on the convicted; now if they 

had returned before whom the depoſitions were taken, it might 

| have appeared to be before one who had no power to take them. 
Another part of the return was, that the power of conferring 

degrees is in the © vice-chancellor, maſters, and ſcholars,” and ſo 

is the power of ſuſpending and degrading ; therefore of their own 

ſhewing the vice-chancellor's court has no ſuch power; it is like a 

corporation which has power to remove a freeman, but if he is 

® Þ 154 | removed by a court of a corporation it is illegal. * By the Jaw of 
; England, a man cannot be twice puniſhed for the fame offence, 
but here the Defor was. twice puniſhed for this contempt : firſt, he 

was ſuſpended by the vice-chancellor's court; and afterwards, upon 

a grace propoſed to a congregation of doctors and heads of houſes 

by the faid vice- chancellor, he, by the advice and conſent of ſeven 

other dectors of the univerſity, was degraded; which is a double 
puniſhment ; for how can that congregation take notice of the 
juſpenſion, it not coming before them either by writ of error of 
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appeal; ſo that it was an extrajudicial cauſe, and in a very Taz Ke 
extraordinary manner, and cannot be a confirmation of the firit 2 
ſentence, but a ſecond puniſhment independent of the firſt, which uA 
was the ſuſpenſion, and that alſo for the ſame crime, ſo that it is 2 
wrong and unjuſt, Beſides, of their own ſhe wing, that court and CH. 
that congregation had only a juriſdiction over thoſe who reſide in 
the univerſity ; and therefore the Doctor could not be ſuſpended, 
unleſs he reſided there, which for aught appears muſt be taken by 
intendment, for it is nowhere expreſsly alledged that he did reſide 
chere; neither do they ſhew to whom the contempt was, unleſs it 
ſhall be intended to that court who ſent the ſummons. It is like- Vent. 182. 
wiſe returned, that a proceſs iſſued to ſummon Dr. Bentl:y to | 
appear at the next court, but they do not ſhew the nature of this 
proceſs, whether it was by arreſt, diſtreſs, or ſummons, which 
. ought to have been ſet forth ; neither do they ſhew where or 
when the next court was do be kept, or for what*cauſe he ſhould 
appear there; neither is it alledged, that he had notice of either, 
or that he was in contempt ; for if theſe things had been ſet forth, 
the Doctor might have an opportunity to defend his freehold. 
How can a man be ſaid to bz contumacious to a court when he Cro. fac. 506. 
did not know when and where they aſſembled as a court? Now pl. 18. 
as to that matter, it is a conſtant rule in all caſes where a manda- 
mus is granted, that the party ſhould have notice of his charge; 
but it does not appear by this return, that the Door was ſummoned 
to anſwer fora contempt ; ſo that he was ſentenced without being 
heard, which is il: >gal, and againſt natural juſtice, as may appear 
by the caſes in the (@) margin. But if all the cauſes returned 
were true, yet none of them are ſufficient 2ither to ſuſpend or 
degrade the Doctor, becauſe a ſuſpenſion, by their own ſhewing, 
muſt be for ſome reaſonable cauſe ; now they do not ſet forth, 
that a contempt to this court was a reaſonable cauſe to ſuſpend 
the Da#tor : * it is true, they have alledged a power time out of 4 [ I55 ] 
mind to ſuſpend and degrade ; now this mult be by cuſtom, for 
they do not pretend to any juriſdiction by the civil law. Now all 
ceultoms in England are prima facie to be intended at common law, 
unleſs ſpecially ſ-t forth to be otherwiſe, and they mult have a 
reaſonable commencement, otherwiſe they are not good; but this 
cuſtom is unreaſonable and inconſiſtent with the common law, it 
deing of a power to ſuſpend and degrage at pleaſure ; and it is not 
ſuticient to ſhew that they had a juriſdiction of the cauſe, for 
that would deftroy all manner of right; becauſe if it ſnould be 
allowed, then every corporation might he that they had a power 
to remove or disfranchiſe any member thereof, and give no account 
of the cauſe of ſuch removal or disfranchiſement ; but the conſtant 


(a) 9. Edw. 4. 14. a. 39. Her. 6. Poſt. 379. 12. Mod. 27. Stra. 967. 
32. 11. Co. 99. a. Sid. 14. pl. 7. 630. 678. Seff. Caf. 172. pl. 155. 219. 
2. Sid. 97. Style, 446. 452. Forteſc. pl. 179. 267. pl. 2 10. 296. pL 222. 353. 
Rep. 206. 325. Salk. 18 1. pl. 1. pl. 281. Fol. 416. Caf. ef Set. and 
2. Salk. 434, 435. Ld. Raym. 225. Rem. 373. 2. Barnard. K. B. 241. 264. 
2. Ld. Ray m. 1343. 1495 1407. 4. Mod. 2t2. N „ 

33- 37. 6. Mod. 41. Ante, 3. 14. | (ang 
Vol. VIII. O Practice 
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Tur K practice in ſuch eaſes is otherwiſe, therefore they ought to have fee 
* forth in this return, that the contempt was a reaſonable cauſe of 
Unrezxzrry ſuſpenſion. Upon the whole matter, where-ever a man loſes any- 
or thing depending on a freehold, a mandamus will lie, if he has no 
Cu . Other remedy; it was granted to a Preſbyterian parſon, and directed 
to a juſtice of peace, to admit him to take the oaths and ſubſcribe 
the teſt, that he might be entitled by law to preach in his congre- 


gation : and therefore a peremptory mandamus was prayed. 


IT was ARGUED for the Univerſity, and to maintain the return, 
that there was nothing in this caſe but what was uſual in caſes of 
this nature ; for as in the courts of common law, if the defendant 
refuſe to appear upon proceſs of thoſe courts iſſued out againſt him, 
then he is to be outlawed ; and if it be out of the ſpiritual courts, 
then he is excommunicated ; fo in theſe courts of univerſities, a 
ſuſpenſion or degradation is the only method to enforce an obe- 
cence to their authority; and though they proceed in a different 
manner from the courſe of the common law, yet, if it be warranted 
by any other law, or by the allowed uſage amongſt them, it is 
good. Now this method of proceeding is allowed in all the 
univerſities in Europe; and as they have a power to ſuſpend, fo 
lIizewife they have a power to reſtore the perſon ſuſpended, upon 
his ſubmiſſion; and by the charter granted to this univerſity by 
Queen Elizabeth, they have a particular power to determine all 
cauſes ariſing within their juriſdiction. It has been alledged on 
the other fide, before this mandamus was granted, that degrees in 

| the univerſities are only titles of honour, and given as the rewards 

uf x 56 J oflearning® and merit. Now allowing this to be true, it is cer- 
tainly a very ſtrange inference to ſay, that the perſons to whom 

ſuch degrees are given cannot therefore loſe them for a contempt, 

or any other demerit. Beſides, theſe degrees are 2 by the 

univerſity, under a tacit condition that the graduates ſhall conform 

themſelves to the rules and uſages there, and for that reaſon it is 

no novelty to proceed againſt them for diſobedience to thoſe rules, 

but warranted by the conſtant practice in all univerſities here and 

abroad. Now, to anſwer the objections made againſt this return: 

Firſt, it was faid, that it does not appear that there was any reaſon- 

able cauſe for this ſuſpenſion, nor how the proceſs iſſued. In anſwer 

to this objection it plainly appears, that there was a plaint levied 

in the court againſt Dr. Bentley, according to the cuſtom of the 

univerſity, and that according to fuch cuſtom proceſs iſſued againſt 

him, which muſt be à citation, becauſe that is the firſt proceſs in 

all ecclefiaſtical courts, or in caſes where the proceedings are 

according to the courſe of the civil law, which is thelaw generally 

uſed in all univerſities. It is true, there were caſes cited on the 

| ; other {ide which prove, that the proceſs muſt contain the day when, 
Dyer, 162. and the place where the court is to be held, and likewiſe the cauſe of 
ing 434. adtion; all which were omitted in this proceſs : the- reaſon is, 
2 Bulk, c. becauſe this was a proceſs according to the civil law, wherein ſuch 
Cro. Car. 254. Certainty is not required as if it had been a proceſs at common 


Shower, 85. 95- law, by which the time and place of holding the court mutt be 
$48 3 aſcertained; 
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aſcertained 3 but where the time is uncertain, as it is in all 
inferior courts, vix. when they are to be held; there is no occaſion 
of mentioning the day in the proceſs, becauſe the perſon ſummoned 
muſt take notice himſelf when the court is to be kept. As to the 
objection, that it does not appear that the depoſitions exhibited by 
the beadle to prove the contempt were taken by a proper ma- 
giſtrate, upon oath, who had power to adminiſter ſuch oath ; 
this might be a proper objection, if the proceedings had been 
likewiſe at common law]; but an oath in ſuch caſes is not required 
by the civil law, becauſe by that law it is ſufficient to ſay that it 
was done ex relatione of the officer to whom the contempt was 
offered; & depœſitioꝰ importsan oath. If not, why ſhould an oath be 
neceſſary? The Court is the proper j udge what ſort of evidence 
to proceed on : if their proceedings are different from proceedings 
in this court, that will be no reaſon for a peremptory mandamus ; 
by the eccleſiaſtical law, their courts may proceed in ſuits by a 
wife without her huſband, and this court will not grant a prohibi- 


tion. So the admiralty courts in England may execute a ſentence 


in a foreign admiralty given in a cauſe ariſing on land, without 
being prohibited by the common law ; and it is what frequently 
happens, even in courts of common law, to order a man into 
cuſtody for ſpeaking * contemptuous words of ſuch courts, upon 
an affidavit made that the party was ſummoned, &c. As to the 
objection, that the cauſe of action is not ſet forth in the return 
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for which the Doctor was to appear; one would think that he 
who made this objection had not read the return, becauſe it 


plainly ſets forth, that a plaint was levied by Dr. Middleton 
againſt the ſaid Dr. Bentley, and proceſs iſſued againſt him to appear; 
&c. and that Dr. Middleton declared for his debt, &c. And as to 
the objection, that there was not any contempt ſet forth, the con- 
trary is certainly true; for it is returned, that the Doctor took the 
proceſs from THE BEADLE, which is a contempt z and this 
appears by a ſtatute of the other univerſity of Oxford, which is, 
that if any perſon ſhall take the vice chancellor's writ from the 
beadle, he ſhall be degraded, if a graduate; and if not a graduate; 


then he ſhall be otherwiſe puniſhed ; by which it appears, that 


univerſity took it to be a contempt to have their praeceſs taken from 


a beadle. It is true, it does not appear by this return in expreſs . 


words, that it was taken from him by violence, or that it was not 


reſtored; but the words de manibus ſummonitoris abſtulit imply a 


taking by violence and force. Beſides; it appears by this return 


that the Doctor ſaid he would not obey the ſummons, and that the 


vice- chancellor acted fooliſhly, and that he was not his judge, 
which being ſpoken to the beadle is certainly a contempt ; for if 


the Doctor had anything to ſhew why the vice-chancellor had no 


juriſdictionz he ought, as the law directs, to have appeared and 
ſhewed the cauſe, and not to tell it to the beadle; to bring their 
court and their proceedings into the conteinpt of the vulgar, 


It has been farther objected, that if the day and place of holding 


this court had been ſet forth, and notice likewiſe given to the 
| O 2 | Doctor 


Triaity Term, 9. Geo. 1. In B. R. 


Fut Rixo Docter to appear and anſwer a contempt, he might then hays 
, an opportunity of appearing and clearing himſelf from that 
E We charge; but thoſe things being omitted in the return, he could 
. 8 have no ſuch opportunity. In the return it is plain, that he was 
Camnsxrvce. ſummoned to appear at the next court, and that for not appearing 
he was ſuſpended ; which is a full anſwer to that u. a: ; but 
the ſuſpenſion had been good, though the Doctor had never been 
*[ 158 ] ſummoned. * jt is true, it is againſt natural juſtice to puniſh a 
man without hearing him; but it is a miſtaken method of arguin 
to apply general rules to particular caſes ; for it is ſufficient if the 
Docter had an opportunity to be heard, and that is not denied; 
but it is plain that he would not be heard, for he ſpoke contemp- 
tuous words of that court Where he ſhould be heard; and there- 
fore fince he deſpiſed their authority, there was no occaſion for a 
fecond ſummons to anſwer the contempt ; for the rule is, contra 
veram contumaciam non amplius eſt avocandus. Now where the 
civil law is the rule and guide of the Court, and they proceed 
according to that law, the courts in beer an Hall always 
give credit to ſuch proceedings, otherwiſe it might be of very bad 
conſequence to have an inferior court proceed by one law, and to 
have the ſentence of ſuch court reverſed by a fuperior court, where 
the proceedings are by another method, and by another law, 
The ſentence given againſt the Doctor is not ſo very ſevere as it 
has been repreſented, becauſe upon his ſubmiſſion, or clearing him- 
ſelf of the contempt, he might be reſtored to his degrees at any 
time; and this degradation, which is only a means to enforce. his 
obedience, would be quaſhed; fo that it is his own fault and 
obſtinacy if he is not reſtored. It has been ſaid on the other fide, 
that a disfranchiſement of a freeman for a contempt to the mayor's 
court was never yet ſeen, which is very true; but theſe cafes are 
far different from degradations, becauſe where a member of a cor- 
poration is disfranchiſed, he is ſecluded from all privileges of that 
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3 BD | corporation, and the reſt of the corporate body are deprived of 
114 their intereſt in him, and of his voting in any corporate act; but it 
ä is otherwiſe in the caſe of a degradation, becauſe the perſon 


degraded is ſtill a member of the univerſity (for fo is the Docior 
in this cafe) wo is ſtill head of a college. It is true, this degrada- 
tion is a perſonal reflection on him, and he is thereby deprived of 
ſome benefit arifing from his degrees in this univerſity, but he is 
ſtill a member thereof. All that was done as to his degradation 
Py rage leges et confuetudines univerſitatis, who have a power 
finally to determine in ſuch caſes ; yet that does not exclude other 
powers to infpe their actions; but if they proceed according to 
their known laws and cuſtoms, th6ugh a little different“ from the 
common law, this Court will give credit to their proceedings, and 
not interpoſe. Now in this cafe they proceeded according to the 
laws and cuſtoms of the univeriity ; tor the vice-chancellor's court 
has cognizance of all perſonal actions arifing there, and where any 
of the members thereof are concerned (excepting felonies), _ 
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this is an independent juriſdiction, excluſive of all others, time Taz Kine. 
out of mind, and confii med by act of parliament, any law, cuſtom, * 
ſtatute, or conſtitution, notwithſtanding; and this is purely to URS 
ive them leave to proceed according to the civil law. It is true, Si 
. in his Hiſtory of the Commen Law, tells us, that the king Can E. 
cannot give power by his charter to ſet up any juriſdiction to A 
proceed by any other means than the common law; which ſhews, . 
; that though he cannot do it by charter, yet it may be done by act 
ol parliament, as it was done in this cafe, on purpole that they 
might proceed by the civil law; therefore this Court will not 
interpoſe to examine their proceedings, whether they are right or 
not, becauſe that court proceeds by a different law, viz. by the 
civu law, and they have returned, that the Doctor was ſuſpended 
according to the cuſtoms of the univerſity ; fo that this ſuſpenſion 
mult be according to. civil law. As to the objection, that no 
particular cuſtom is returned for the vice-chancellor's court either 
to luſpend or degrade, and that thoſe were puniſhments not ade- 
quate to the crime, which was only a contempt ; the anſwer. is, 
that it plainly appears to be otherwiſe by the civil law, which is to 
be the meaſure ot the puniſhment in this caſe. It has been like- 
wile objected, that thoſe degrees confer a temporal right on thoſe 
to whom they are granted. It is true, thoſe degrees are granted by 
virtue of a power given by the crown, as all other honours and 
precedencies are; and the granting them is but the diſpoſition or 
order of the precedency included in that liberty given by the crown 
in founding a college, like a corporation, which likewiſe is founded 
by virtue of the king's grant, Now all collateral qualities tacked 
by the parliament to thoſe degrees do not alter the power of the 
univertities to diſpoſe them as matters of precedency, nor alter the 
nature of thoſe very degrees; as if an act of parliament ſhould be 
made, that no perſon ſhould be capable of ſuch benefices but thoſe 
who were bred at one of the ſchools at Eaton or * I/:ftminſter, , 4 160 ] 
would tuch a ſtatute make any alteration in the diſcipline of thoſe 
ſchools, but that ſtill they might give precedency to one ſcholar 
before another, without the interpoſition of this court? and the 
univerlity itfelf is but one great ſchool, viz. ſchaia illuſtris. 
The caſe of holy orders is ſtill of a higher nature, and in conſe- 
quence thereof has a greater temporal right; yet that right may 
be taken away by a ſentence in another court, and not ſubject to the 
control ot this or any other temporal court; as, for inſtance, the 
Biſbop of St. David's (a) was degraded in the fpiritual court for 
ſimony, and in conſequence of ſuch degradation loft his barony 
but this Court would not interpoſe. So likewiſe where any perſon 
1s excommunicated, or where a chancellor grants a ſequeitration to 
enforce an obedience to the eceleſiaſtical law, no prabibitions or 
certiorarts will lie. So a feme covert may ſue in the ſpiritual court 
without her huſband ; and this being allowed by their law, this 
Court will not interpoſe. So juſtices of peace have power, by. 
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Tus Kiss ſeveral ſtatutes, fnaliter determinare, and chat in a ſummary wayand 
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*[ 161 } 


method different from the common law; and this Court will give 
credit to their proceedings, if they act accordingly. Now this 
ſuſpenion is no more than an amotion by virtue of a clauſe in their 
charter; fo that if the cauſe was within their juriſdiction, a 
mandamus cannot be granted for any irregularity, for that is 
altogether out of the caſe, becauſe this Court is not to enquire 
thereof, where the cauſe is within the juriſdiction of the civil law; 
and therefore in the twelfth year of Milliam the Third, this Court 
would not interpoſe in Dr. Groenvelt's Caſe, who was fined and 
impriſoned by the College of Phyſicians, they having power by a 
ſtatute fo to do: If a man be excommunicated w was never 
cited, this Court will not grant a prohibition. The proper 
remedy is by appeal, it being an error in their proceeding, for an 
appeal lies ar nullitatibus. So if an act of parliament giving 
juſtices of peace power to convict, enact that no certiorari ſhal 
brought, the perſon convicted has no remedy but by action 
on the caſe, if the conviction be malicious. This charter, which 
created the vice-chancellor, having excluſive clauſes, the Court 
ought not to queſtion the regularity of their proceedings; but an 
appeal may be brought in the Senate. It has been objected, that 


| this ſuſpenſion is no more than an amotion by a corporation in 


common cafes, ſo it could not be done by the vice-chancellor's 


court, no more than a man can be removed by a court of a corpo- 


ration. But this objection is wrong; for where the body of the 
univerſity are judges; as in this caſe, there the vice-chanceller is 
only their /ocum tenens in order to execute juſtice; * and the 
Univerſity is active in him who hath a delegated power to hold 
courts before the whole body, and a part is implied to be acted by 
the whole corporate body by their law, as the graviores cauſe, 


| ſuch as granting degrees or depriving z and it is ſet forth, that their 
court has power to ſuſpend or deprive, and to reſtore upon ſub- 


miffon ; but when the Doctor has contemned that court, they 
may certainly ſuſpend him without a ſecond ſummons, eſpecially 
fince the contempt was to that court by which he was ſuſpended. 
It was objected, that he has no remedy but by a mandamus ; for 


though he might be willing to ſubmit, yet the vice-chancellor 


might never call a court, and it is wholly in his power not to call 
one. Now as to that matter, there is a conſtant call of two ſuch 
courts every year. Beſides, it is in his power, upon extraordinary 
caſes, to call 2 convocation at any other time; and this appears in 
the very return: but if it had not been ſet forth, it is implied by the 
courſe of the civil law; for by that law, all puniſhments for con- 
tumacy are, from the nature of them, temporary, though impoſed 
in general terms; ſo that this univerſity has proceeded as uſual, 


and as all other univerſities in Chriſtendom and it is neceflary in 


fuch caſes to uſe ſome extraordinary juriſdiction, where young 
perſons meet together from all places in the moſt unruly part of 


their lives; otherwiſe it would be of very ill conſequence if the 


governors could not enforce anobedience without being ſubject 5 
2 : ; » ; . — ; LS | 0 e 
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the control of this Court. Upon the whole matter, the Doctor 
knows that he is degraded, and for what cauſe, and he ought to have 
made his ſubmiſhon before he moved for a mandamus ; and if 
that had been done, he might have no occaſion to apply himſelf to 


this Court. | ; 


PRATT, Chief Juſtice. This is 2 Caſe of great conſequence, - 


both as to the property, the honour, and the learning, of this 
univerſity, and concerns every graduate there, though at preſen 
it is the caſe only of one learned man, and the head of a de 
The queſtion is, Whether the Univerſity can ſuſpend and degrade, 
and by what rules they may proceed in either or both of theſe 


caſes? As to this matter, it is allowed they may ſuſpend or de- 


grade for a reaſonable cauſe; but then the cauſe muſt be ſpecially 


ſet forth, that the Court may judge whether it is reaſonable, and 


ee to law. And upon this ground it is, that a return of 


a ſuſpenſion for contumacy generally will not be good, for the _ 


particulars of the contumacy ought to be ſpecified. 5. Rep. 57. 


* It is agreeable to law, that a man ſhall not be deprived of his * [ 162 ] 


property without being heard, unleſs it be by his own default 
but it is hard that it ſhould be in the power of one man to ſuſpend 
or degrade another without any appeal ; for if he ſhould err, as all 
men are ſubject to error, then the perſom ſuſpended or degraded 
has no remedy, It is allowed, that this Univerſity has a juriſ- 
diction in ſeveral cafes ; and this Court will ſupport them in the 
exerciſe of ſuch juriſdiction, if they do not exceed their proper 
bounds and limits. Now as to the return, there are ſeveral cauſes 
ſet forth both for the ſuſpenſion and degradation, vix. in ſaying, 
that he would not obey the ſummons ; that it was illegal; that 
& the vice-Cchancellor /{u/tz egit; and that he was not his judge; 
and all this ſpoken to a beadle who ſerved the proceſs of their 
court, and in a very indecent manner, in diminution of the autho- 
.rity thereof, and to make it ridiculous, which is conſequently a 
contempt thereof; and if the like had been done to an officer of 
this court, it would have been accounted a great indignity, and the 
| perſon ſhould be puniſhed ; but then the matter muſt be brought 
before the Court in a proper manner : and whether that was done 
in this cafe is now to be determined. Now by this return it 
appears, that depoſitions for a contempt were exhibited by the 


beadle, but it does not ſhew that thoſe depoſitions were taken 


before a proper judge; and this being the foundation of the 
degradation, it does not appear to this Court that they had any 
power to degrade the Doctor. But admitting they had ſuch a 


power, then the next thing to be conſidered on this return is, 


whether the cauſe returned is ſufficient to juſtify this degradation : 
and if it was, then whether it was well returned. * They return, 
that they had power to degrade for a centempt, and this was given 
to them by a charter of Queen Elizabeth, and for any other rea- 
ſonable cauſe : now the cauſe returned was neither, for it was not 
a contempt to the Univerſity, but to the vice-chancellor's court ; 


it is like a coatempt to a' mayor, which can never be ſaid to be a 


Q 4 | contempt 
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Tur Ri, contempt to the whole corporation i therefore, though they might 
* degrade for a contempt to the Univerſity, it cannot be inferred 
ce from thence, that they may degrade for a contempt to a private 


UnrvaerrTyY , 
bs court of that univerſity. 


: GE. 1 > | 
* ForTESCUE, Juſtice. The words are «a contempt to the 


court,” for which he ought to have been committed if he had been 
preſent in court; and if not, he ought to have been bound to his 
good behaviour. I do not ſee how a deprivation for this cauſe is 
agreeable to reaſon or juſtice : many cuſtoms of the Univerſity 
have been adjudged void. It is a rule, that all cuſtoms ſhall be 
certain. Now tais cuttom to deprive pro contumacid is uncertain 
as to the meaning of the word “ contumacy,” whether it means 
contumacy to the congregation, to the vice chancellor, to this 
court, or to the Univerſity; whether to Dr. Gooch as head of the 
college, or as judge of the inferior court. 
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PRATT, Chief Juflice (as to this matter). The words are 
improper and indecent : we ſhould punith all perſons who ſhould 
ſpeak ſo diſreſpectfully of our procets, and might bind them to their 
good behaviour; but the authorities ſcem too {trong to allow a 

power to remove a perion from his freehold for ſuch words. 


Eyre, Juſtice, ſaid, that he was not ſatisfied that the Univerſity 
can deprive tor a contempt to the vice-chancellor ; for a con- 
tempt to the vice-chancellor is no contempt to the Univerſity; 
they cannot deprive for all contumacies, nor have they returned 
a power to deprive for a contumacy to the vice-chancellor. It 
muſt be intended, being general ** fropter contumaciam,” to extend 
only to contempts to the Univerſity. Suppoſe, in any other corpo- 
ration a member ſhould offer a contempt to an interior court, can 
the corporation deprive him ? No: they can only punith him as 
other inhabitants. A proper puniſhment for a contempt is fine and 

impriſonment, but not loſs of frechold 3 an officer of this court 

ought not to loſe his office for contemptuous words to the Court. 
A tenant to the lord of a manor or diſtrict cannot loſe his eſtate for 
non-attendance at 2ny court. | 


 ForTEsSCUue, Fuffice, Though a degree in the Univerſity 
is only a civil honour, yet intereſt and property being the conſe- 
quence of ſuch degree, the Court conſiders it as ſuch with all its 
attendances. It is like the cafe of an alderman, which of itſelf is no 
profit, only by conſequence. All degrees were originally given by 
the crown; and though the preſent right of conferring them is 
preſcribed for by the Univerſity, yet that preſcription muſt be pre- 
ſumed to be fcunded upon a right derived by authority from the 
_ crown ; fo that a perſon advanced to the degree of a Doctor, &c. 
may be eſteemed to be advanced by the king, There were no 
degrees among the Grecians or Kemans, nor among the firſt 
Chriſtians ; they began about the twelfth or thirteenth century, 
and have been fince attended with great privileges and profits, 
Univer ſitqtis is the proper Latin word for Corporation. A learned 
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man of this univerſity told me, that there were no degrees ever Tur Kine 
granted there until the univerſity was a corporation. The ſeminaries LB 

for education of youth were —_— held in the cathedrals of the h 3 
churches of the firſt chriſtians. 
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eſides, where any perſon is as 
degraded for a contumacy, it ought to be by that court to whom the Gamnzpor. 
contempt was offered; but it is not pretended by this return, that 
the vice-chancellor's court had any power to degrade. Neither 
does it appear that Dr. Bentley was ever ſummoned to anſwer this 
contempt; and it is againſt natural juſtice to deprive a man of his 
right before he is heard; therefore if there was a cuſtom fo to do, 
ſuch cuſtom would be abſolutely void; and it is a thing of daily 
experience to grant prohibitions to ſpiritual courts, if they deny he 
the defendants a copy of the libel, becauſe ſuch denial is againſt Eſp. Dig. 682 
natural juſtice. And now to offer a common inſtance, viz. Sup- 
e an officer of this court ſhould ſhew any contempt thereof, 
could he be deprived of his office for ſuch contempt ? Certainly he 
could not. It is true, they who have argued for the Univerſity 
inſiſted, that the proceedings there are according to the civil law, 
and this they have done to juſtify the ſuſpenſion, without being 
ſummoned to anſwer the contempt ; but it does not appear upon 
the return (upon which this Court is * to judge), that they proceed # [ 164 ] 
there by the civil law; and if fo, then the Court muſt intend that 
they proceed by the common law, which they. have not done, for 
there is no manner of procf that the Doctor was ſummoned to 
appear to anſwer the contempt; and it can never be faid, that a 
court which proceeds according to the common (a) law, thall ſuſ- 
pend or degrade a perfon without being heard or ſummoned. It is 
fid likewiſe, that this was not a proceeding by virtue cf a charter 
alone, but by a charter confirmed by act of parliament. Now 
admitting that to be true, it muſt be granted that convictions, even 
upon acts of parliament; are frequently quaſhed, for not ſummoning 
the perſons convicted, though not required by the ſtatute, becauſe 
it is fil]. againſt natural juſtice to convict without hearing. 
The want of a ſummons is an objection that can never be got over. | 
Had the cuſtom been returned to deprive without ſummons, it had _ 8 
been void, as againſt natural juſtice, If ajuſtice of peace convict pl. 17g. 1385 
any man without a ſummons, ſuch conviction is void. I heard a 
learned civilian ſay, that God himſelf would not condemn Adam 
for his tranſgreflion until he had called him to know what he could 
ſay in his defence. Gen. iii. 9. Such proceeding is agreeable to 
juitice, Admitting the Univerfity has a juriſdiction, yet this 
Court will inquire what they haye done, and how they have uſed 
that juriſdiction, as it was done in * BufhePs Cafe, where it was 
inſiſted, that the merits of the cauſe couid not be inquired into 
upon the return of a habeas corpus, but it was over-ruled; and « Vaugh. Rep. 
this Court cannot affirm the proceedings in this caſe without 


8 (a) By which law, FoxTzscvr, Juſ- preſerved than by any law in the whole 
«ry laid, property was infinitely mere Word. | 
. | | over-ruling 
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Trinity Term, 9. Geo. 1. In B. R. 
Tus Kine over-ruling BuſhePs Caſe, and ſeveral other authorities of the like 


Sat nature. | * 
THE NI . 5 T 
Uxrvzzs:tTY For which reaſons THE CouRT was unanimous in granting a 
oF remptory mandamus 3 and in Faſter Term, in the tenth year of 


Pe : . 
Canmrincte George the Firſt, the Docter was reſtored to his degree. 


Caſe 95. Anonymous. 


In vchat caſe ho- A T THE SESSIONS in THE OLD BAILEy held there on the 


micide in the £ A ninth day of April, in the ninth year of George the Fir, 
ee of where ſome of the Judges of the common pleas were preſent, this 
Ke. caſe happened: 


* naps time. A ſtranger paſſing by at the fame time, ſaid, „I am 
e aſhamed to ſee two men beat one.” Thereupon one of thoſe 
who was beating the other, ran to the ſtranger in a furious man- 
ner, and with a knife which he held in his right hand, gave him a 
deep wound, of which he died ſoon after. | 15 
And now both the other were indicted as principals for the ſaid 
murder. | 


But THE JuUDGEs were of opinion, that becauſe it did not ap- 


pear that one of them intended any injury to the perſon killed, he 

could not be guilty of his death, either as principal or acceſſary. 

Tl 165] It is true, they were both doing an unlawful act, but the death 
pf the party did not enſue upon that act. | 


So he was acquitted and the other was found guilty ; and this 
agrees with the caſe of The King v. Thompſon (a). 5 


(a2) Kely. 66. 


Caſe 96. | Anonymous, 


The goods of AT THE SAME SESSIONS another man was indicted on the ſta- 
ancther ſtolen tute 10. & 11. Will. 3. c. 23. for ſtealing a ſhirt out of a ſhop. 
cut cf a ſhopis The ſtatute enacts, © that any perſon who by night or day ſnall, 


Bot telony with- (c in any ſhop, warehouſe, coach-houſe, or ſtable, privately and 


in the flatute 


feloniouſly ſteal any goods of the value of five ſhillings or more, 
though ſuch ſhop, &c. be not broke open, and though the 
Cafes in Gro © owner, or any other perſon, be, or be not in ſuch ſhop, or that 

in Cro. . IS ; - 3 
Law, 18. 43, hall affift in committing ſuch offence, being thereof convicted, 
125. 248. +* ſhall not have the benefit of the clergy.. 


THe CASE was thus: A ſhirt which was the property of T. S. 
was left in the ſhop of V. R. to be ſent to a ſempſtreſs to mend 
it, and was ſtolen by the priſoner out of the ſaid ſhop. | 


3. Cap. 23. 


The queſtion was, Whether this was felony within the 
ſtatute, for which the offender could not have the benefit of 


clergy ? 
Sed Fd Tus 


Two men were beating another man in the ſtreet, in the night- 


Naim ws « two "oY _— 


— 


Trinity Term, 9. Geo. 2. In B. R. \ 


Taz JuDGEs were of opinion, that it was not; for the ſtatute Anonyners, 
was made as a remedy for the owners of ſhops to preſerve their 
own goods, which might be left there by way of trade, but did 
not extend to goods caſually loſt there, and conſequently the ſteal- 
ing ung! que to the value of five ſhillings was not felony with» 
t of | 


out ben clergy. | 
And THE JURY gave a verdict accordingly, 
The King again? Powell and Other, Cafe gy. 
RULE was made on the defendant Pæwell and one Jones to Formerly fifteen 
A ſhew cauſe why AN 1 in nature of a guo war- you poſſeſſion 
"ts, ſhould nat go againſt them to ſhew by what autharity they Corporate 
pews to be — burgeſſes of the borough of Brectnact, c. — — 


and the like rule on Mr. Price, to ſhew by what authority he formation gu 
claimed to be RECORDER of that borough. weran to try 


| the 

IT was OBJECTED againſt the capital burgeſſes, that they were 5 = pg 
rever duly choſen burgeſſes, and by conſequence could not he ,; poſt. a0. 
capital burgeſles, 5 | | | Mi | 

Now, admitting that matter to be true, ” Powell being a — — . 
burgeſs de facto ever fince the year 1708, and Jones being 
* another ſuch burgeſs ever ſince —_— I712, it would be of * [ 166 } 
fatal conſequence to this borough, after ſo long an acquieſc | 
to make all the corporate acts done by them during all that time 
void. And probably theſe men may be purſued a little farther ; 
for the next ſtep may be, whether they were ever admitted to their 
freedom; or whether they ſerved ſeven years apprenticeſhip, 
which things may be very hard to prove upon a que warrants. 
As to the recorder, he was elected the twenty-ninth of April 17225 
but finding that election was not good, he was re- elected the 
twentieth of May following, and before he was ſworn into the 
office ; ſo that there is no colour to extend this rule to him. 


E contra. The long acquieſcence, as ſuggeſted on the other 
fide, can be no colour againſt this rule, which was made on the 
mere right; and it ſeems a little ſurpriſing that it ſhould be offered 
againſt the rule, becauſe length of time will never eſtabliſh a right 
which was gained by uſurpation, Now it is plain, that theſe men 
could never he capital if they never were legal burgeſſes (a). It 
is true, in caſes of not taking the ſacrament, or the oaths of alle- 
glance and ſupremacy, the Court will intend that they were duly 
taken after a long acquieſcence (6) ; but a right ſhall never be in- 
tended when the merits of it are controverted (as it is in this caſe}, 
and no callateral part diſputed, 6  & © 


(a) See ante, 134. | Rex v. Newling, 3. Term Rep. 310, - 
be) Se Rex v. Williams, 2. Stra. 677. Rex v. Smith, 3. Term Rep. 573. 
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 PowzLL 


AND OTHERS. 


felves and for 


each of them 
with C. and D. 


receive certain 


rents, and that Cardonel. 


* 
4 


Trinity Term, 9. Geo. 1. In B. R. 


Tur kine And TRE Cour being of that opinion, the rule was made ab- 
1 ſolute as to the capital burgeſjes (a), but diſcnharged as to th: 
recorder, becauſe he did not rely on his firſt, but on his laſt election. 


(%) The rule of the Court was never 
to allow an information ue warrants, after 


a corporator dad been twenty years in poſ- 


ſeſſion of his corporate franchiſe, 2. Burr. 
433 + Burr. 1962. Cowp. 58. 75. 


3. Term Rep. 767. But this being 


thought too long à period, Rex v. 
Stacey, 1. Term Rep. 4. and as many 
intormarions of this kind had been grant- 
ed prewous to the making of the rule, 
though conſiderably within twenty years, 
3- Term Rep. 311 the Court refoived to 


mit their own d.ſcret:on, in granting ap- 
plications of this nature, to fix years, 


4 Term Rep. 284. And now by zz. 
Geo. 3. c. 58. it is enacted, * that to any 
4 information que warrants the defendant 
«© may plead in bar, that he has held the 
<« office or franch. ſe for fix years preced. 
ec ing the informagon ; and that no title 
& derived under any election ſball be 
« impeached, by reaſon of any defect of 
e title of the perſon or perſons elect nꝭ, 
<< if ſuch perion or perions were in poi. 
cc ſeſhon ds facto ot his or their franchiſe 
e or office ſix years beiore the fil.ng of 
<« the information.” 


Lilly againſt Hodges. 


HE DEFEXDANT and one Grifith covenanted for themſelves 
| and for each of them, and for their executors and adminiſ- 
trators, and for each of their executors and adminiſtrators, with 


Lilly and Cardone!, to receive the rents due to the plaintiff Lily 
that they will and one Cardonel in Ireland, and likewife that they and each of 
them would pay a moiety thereof to each of them, the plaintiff and 


% 


they and each of | 1 
them will pay 5 Ax ACTION OF COVENANT was brought againſt the defendant 
3 eee Hedges alone by the plaintiff Lilly, for his moiety; and the breach 


the ſaid A. and 


B. an action of 


aſſigned was againſt both the covenantors, that the defendant 


odges and J. Griffith received ſeven thouſand pounds, and 


covenant by 4. ©& that the defendant did not pay the moiety to the plaintiff, nor 
againſt C.aflign- « account to him for the rents, &c.“ * and upon the general iſſue 
pleaded, the plaintiff had a verdict. 8 . 


Ir was Now MOVED in arreſt of judgment, that this action is 
not maintainable in this manner: it muſt be either an action againſt 
the defendant alone, charging him for his own act, or againſt both 
the defendant and Griffith, charging them on their joint aQ. 


ing a breach that 
C. and D. had 
receivedio much 
and had not paid 
him the moiety 
thereof, is good. 


® [ 167 e eee Mer 55 
| Ibis action is neither ſeparate nor joint, but both confounded to- 


S.C.1 Str2-553- gether; for the receipt of the money is laid to be by both.— 


4 Beſides, the breach is aſſigned againſt both the covenantors; which 
Salk. 137. is ill, becauſe the action is brought againſt one, and by one of 
Cro. Elz. o. the covenantees, when it ought to have been brought by both. . 
Efp. Pig. 288. upon the joint covenant. | | 

2. Burr 1190. | 

S Com. Dis. TE Couxr. Two perſons may engage for the acts of both, 
* Picader” as well as for the acts of one, and each may covenant for the otaer 
„„ well as for himſelf; but that which is fatal in this action is, that 


the covenant was made to two, ſo they both aught to join, for . 
otherwiſe one may recover, and fo may the other, fa that tac co- 
venantor would be doubly charged. | T 

155 8 8 1E 


Trinity Term, 9. Geo. 1. In B. R. 


Tu Cour, however, were all of opinion, that the plaintiff Lirry 
ſhould take his judgment, becauſe the defendant had covenanted In 
for the acts of his companion as well as for his own acts; and the Pg: 
breach and non performance of the covenant being laid jointly 
againſt bota the covenantors, it is well enough. _ 


Tre MOST MATERIAL OBJECTION was,. that both the co- 
venantees ought to have joined in bringing this action, and that 
it ſhould not be brought by one of them alone. 


But 1T WAS ADJUDGED, that the action is ſevered by the ſub- 
ſequent covenant, by which the defendant and the faid Griffith 
covenanted each of them to pay a ſeveral moiety of the rents; for 

| though the covenant was joint in the beginning of the deed, viz. 
they both covenanted to receive the rents, yet it was ſevered by 
the apparent intention of the parties by that ſubſequent clauſe f 
ying the moieries to each of the covenantees ; and if that had 
been omitted in this deed, then the ation muſt have been joint 
againſt both, but now it is ſevered, and well brought againſt one 
by one, | 5 2 8 h 


*[ 168] 
Caſe 99. 


PRONIBITION. The caſe was this: The widow of the teſ- An invemory 

tator exhibited AN INVENTORY cf his goods in the prerogatiye may be ſalfified 

court (a). Complaint was thereupon made by 4 legatee, that 4 the ſuit of @ 

ſeveral goods of which the teſtator died poſſeſſed, naming them, = * 
were left out of this inventory, and an account was demanded to 885 
be given what became of thoſe goods. | 2 3 


The defendant pleaded, that the ſaid goods were diſpoſed by the . 


teſtator in his life- time, and by his leave; and on this plea the 2. Vezey, 193. 
ſpiricual court gave coſts, for that it was a confeſſion of more aſſets 
than were in the inventory. | | 


Hinton againſt Parker. 


Whereupon the defendant now moved for a probibition, on a 
ſuggeſtion, that the Court proceeded to fallify an IN VEN TORX 
which they had not power to do, becauſe by exhibiting thereof 
their juriſdiction was determined. 


Taz CourT was of opinion, that the ſpiritual court could not 
falify AN INVENTORY at the ſuit of @ creditor (5) but at the 
| ſuit of. @ legatee they might (c). ; 


() See 21. Her. 8 c. 5. or ſhould miſtruſt it, they will be ads 
() See Catchſide v. Ovington, 2. Burr. mitted to prove the omiffions and frauds 
1922. ä which they ſhall alledge Dom. 596. 

(c) By the civil law, if the creditors tit. 2. ſect 4. edit. 1737. Nor E # the 
or legataries, or any other perſon con- former editian. See alſo 4. Burn's Ecc. 
cerned, ſhould diſcover any thing omitted, Law, Wills.“ 7 
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Trinity Term, 9. Geo. 1. In B. R. 


Caſe 100. The Pariſh of St. Olave agein/? The Pariſh of All. 


hallows on the Wall. 

If an appren- ONE Underwood was bound apprentice to a farrier in the pariſh 
tice ſerve two of St. Olave, and having ſerved two years of his time in that 
_—_ hr gas Pa- pariſh, was, by a verbal agreement between his maſter and one 
ed over by wer. Tomas Dennis, ſent to ſerve the ſaid Dennis in the pariſh of 
bal agreement to All-hallows on the Wall in London, and there he ſerved him five 
a maſter in an- years; and afterwards coming back into the pariſh of St. Olays, 
other pariſh,and and being likely to be chargeable, he was removed by an order of 
ee ob two juſtices to the pariſh of Al. balls, which order was con- 
ſettled under the firmed upon an appeal to the next ſeſſions; and both the orders 
indentures, in were removed by certiarari into the court of king's bench. 


the laſt pariſh. IT was OBJECTED, that both of them ſhould: be quaſhed, be- 
[169] cauſe the apprentice was nat turned over by writing to the maſter 
1 who dwelt in Al- hallotos; and if fo, then he could not gain a 
S. C. eee ſettlement * there upon account of his apprenticeſhip, becauſe it 
Rem. x14 Cannot be ſaid, that he ſerved in that pariſh as an apprentice. 
S. C. r. Sls. TRE Couxr. This very point was determined in Michael. 
7 . mas Term, in the third year of George the Firſt, in the caſe of 
2.5e\T. Caf. 176, the pariſh of St. Leonard Shoreditch v. Trinity Pariſh (a); and 
pL. 138. it was thus: An apprentice bound to a maſter living in one pariſh, 
Fol. 267. and ſerving ſome part of his apprenticeſhip there, was, by a verbal 
Forreſe. Rep. agreement made between his maſter and another, to ſerve out his 
* of Set. and time with that other maſter in another pariſh; and this was ad- 
Rem. 16. pl. 23. Judged a good ſettlement in that other parifh where he laſt ſerved; 
LA. Raym. 683. for it ſhall be ſtill intended, that he ſerved his firſt maſter upon 

that agreement, and that it was but a continuance 'of his ap- 

prenticeſhip. | 

And ſo it was adjudged in the principal caſe (Z). 


() Stra. 10. 1. Seff. Cafes, 112. S. C. 578. Rex v. Charles, 2. Bott 
S. C. 2. Bott P. L. 578. N P. L. 588. Rex v. Ideford, Burr. S. C. 
(5) St. John Baptitt v. St. James, 2. 821. Rex v. Stockland, Doug. 70. 
Bott P. L. 563. Stoke Fleming v. Bury Rex v. Langham, Cald. 126. Rex v. 
Pomeroy, 2. Bott P. L. 564. Rex v. St. Bradnincle, 2. Bott P. L. 594. Rex v. 
George's Hanover - ſquare, Burr. S. C. 12. St. Mary Lambeth, 2. Bott P. L. 595. 
Rex v. Eaſt Budgford, Burr. S. C. 133. Rex v. Sandford, 1. Term Rep. 281. 
St. Peter's v. Stoke Fleming, Burr. S. C. Rex v. Bradſtone, 2. Bott P. L. 599. 
250. 2. Wilf. 96. Rex v. Clapham, Rex v. Holy Trinity, 3. Term Rep. 605. 
Burr. S. C. 266. Rex v. Fremington, And ſee Mr. Conſt's edit. of Bott's Poor 
Burr. S. C. 416. Rex v. St. Luke's, Laws, page 578. ſect. vi. where all tlicſe 
Burr. S. C. 542. Rex v. Taviſtock, Burr. caſes are | 


Caſe 101. The Pariſh of St. Giles's in Reading againff The Pariſh 
| | of Everſly, Blackwater. 
Ifa perſon born WILLIAM CHESTERMAN, the father of the children 


in the pariſh of now removed by the order of two juſtices of peace, was 


1 de born in the pariſn of St. Giles's in Reading, and bound appren- 
pariſh of B. and after ſerving two years of his time, on hiPmaſter becoming bankrupt, he return to the 
pariſh of A. marries, has children, and dies without having gained a ſettlement there, his widow and 
children are ſettled in the pariſh of B. although neither of them were ever there during the life-time of 
the huſband and father.—S. C. 2. Ld. Ray. 1332. 8. C. Sett. and Rem. 110. S. C. Shaw P. L. 226. 


S. C. 2. Seff. Caſes, 116. S. C. 2. Stra. 580. S. C. And. 350. 
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Trinity Term, 9. Geo. 1. In B. R. 


bY in the pariſh of Everly; and having ſerved two years of his 


apprenticeſhip there, his maſter broke, and then this apprentice 
came back to Reading, which was the place of his birth, and there 
ke married, and had theſe children, and in ſome time afterwards 
he died. There were endeavours in his life-time to remove him 
to Everſly, where he had ſerved two years of his apprenticeſhip, 
hut he was not actually removed. But after his death his widow 
and children were, by order of two juſtices, ſent to the ſaid pariſh 
of Everſly. . 1 | 3 

Upon an appeal to the next ſeſſions, that order was quaſhed, 


Taz PaxisAH 
or 
Sr. Gir ESs's 
IN READING 
againſt 

Trax PARIS 

or EVERSLYs - 
BLACKWATER: 


and an order made, that they ſhall be ſent back to the parith of 


St. Giles's, becauſe the wife before her marriage had a lawful ſet- 
tlement there, And now both theſe orders being removed into 
the court of king's bench by certiorari, | * 


Ir was MOVED to quaſh the order of ſeſſions, for that the ſet- 


dement of the children ought to follow the ſettlement of the 


father Ca). | : 
Tus Carty JUSTICE was of opinion, that during the life-time 
of the father the ſettlement of the children muft be where he was 
ſettled, and thither they may be ſent ; * but if he had no legal 
ſettlement, then the children muſt be ſent to the place where they 
were born. Now the father of theſe children being dead, and 
ſome attempt being made to remove him in his life-time, though 
he was not actually removed, yet that ſhews his ſettlement was 
contended ; and the children being born under ſuch a conteſted 


{:ttlement, muſt be ſent to the place of their birth; though it might 


have been otherwiſe, if there had been no conteſt (5). 


But Two JUDGES were of a contrary opinion, vix. that after 
the death of the huſband who was the father of theſe children, 
both their mother and the children ought to be ſent to the place 
where he had a lawful ſettlement ; and that his death (in this caſe) 
made no alteration as to the ſettlement ; for wherever the huſband 
and father had a legal ſettlement, the widow and children gain a 
ſettlement there. Nor doth it alter the caſe, though the wife had 
another ſettlement before her marriage, becauſe by her marriage 
that ſettlement was loſt, and birth gains a ſettlement of the chil- 
dren in no caſe but where the ſettlement of their father or mother 
is not known (excepting only in caſes of baſtardy), and there it 
gains a ſettlement only prima facie until the legal ſettlement is 
known, and no longer; and the reaſon is, becauſe the children 


(a) T. Raym. 476. 2. Salk. 528. pl. and unanimous. 2. Ld. Raym. 1332. 
12. 6. Mod. 87. Forteſc. Rep. 322. Forteſc. Rep. 320. Fol. 398: Andr. 
Set. and Rem. 241. pl. 28 1. 244. pl. 222. 350. But Sir John Strange ſays, that 
3. Salk. 259. pl. 14. Caf. Temp. Holt, three Judges were of opinion againſt 
Ch. J. 578. pl. 15. . RAvNMOND, Juſtice, Stra. 580. How- 

(%) Lord Raymond, Lord Forteſcue Aland, ever, Lord Raymond hath himſelf inſorm- 
Fel and Ardrerue, all report that P; ATT, ed us that he agreed with his brothers, 
C Fuſtice, entirely agreed with the other 2. Ld. Raym. 1332.— Nor z to the fer- 
Judges, who were all upon the bench, mer edition, | 

ſhould 
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Trinity Term, 9. Geo. 1. In B. R. 


Tux Panrsx ſhould not be vagrants. It is true, a ſervant may be ſettled in: 
4 = place where his maſter had no ſettle nent; as if he was a viſitor or 

1 Rene icholar; for that ſervice which is the foundation of his ſettlement 

is entirely independent of his maſter; but that is not like the pre. 

Tur Pais ſent caſe, viz. the ſettlement of a child by virtue of the ſettlement 

or Ever*LY> of his parents; becauſe by the law of nature they are to provide 
BLAcxWATER for their children, ſo that their ſettlement muſt neceſſarily depend 


upon that of their parents (a). 


Afterwards by the unanimous opinion of THE Cover, the 
order of ſeſſions was quaſhed, and the order of the juſtices con- 


(a) See Coxwell v. Shillingford, Fort. Botclph's, 2. Burr. S. C. 367. Ard ſee 
313. Reg. v. Clifton, 19. Viner Abr. Mr. Conſt's edit. Bott P. L. 2. val. 19. 
382. Rex . St Giles, Fort. 269. Rex to 29. 


2 | V. Ironacton, 2. Burr. 153. Rex v. St. 
n Fe 
RE... ĩ . _ * Grey againſt Mendez. 


| Toindebitarus af- IJNDEBITATUS ASSUMPSIT brought againſt the defendant. 
n brought 1 by an affignee of commiſſioners of bankrupts. The defendant 

by _— 8 pleaded the ſtatute of Limitations, „non afſumpſit infra ſex ann, 

7 = 8 8 plead © er fic nil debet. The plaintiff replied, that the aſſignment by 

x afſuz;f: in- the commiſſioners, &c. was made to him on ſuch a dap, in the 

fra ſex anres, the fourth year of the reign of George the Firft, The defendant de- 


phintiff cannot eplication. 
* murred to the rep 


ruptcy and al- IT was ARGUED for the defendant, that the replication was ill, 
— becauſe the plaintiff Ja not 7 forth how the perſon became 2 
for the ftatute bankrupt, viz. that he was indebted to any perſon, &c. and ab- 
continues to run ſconded, or had done any other act of bankruptcy; but if he had 
fem the time of ſet forth this matter, it does not appear by the pleadings that the 
the original Pro- qefendant made any promiſe to the bankrupt himſelf within fix 
mie N not- Years, or that the caſe of bankrupts was within the faving of the 
withſtanding ſtatute of Limitstions, by which it is enected, & that actions on 
the bankrutey ( the caſe for ſlander muſt be commenced within two years after 
intervenes. (c the words ſpoken ; and all actions of treſpais, of aſſault, battery 
S. C. 1. Stra. and wounding, and falfe impriſonment, muſt be commenced 
556. e within four years after the cauſe of ſuit, and ali other actions on 
S. C. Caf. in Eq. « the caſe, actions for account (other than ſuch as concern mer- 
8 fo © chandize), actions of debt, detinue, treſpaſs, trover and replevin, 
3. Vs. «muſt be brought within fix years after the cauſe of ſuch actions 


4 Terr Rep. and ſuits, and not after.“ But the right of action in the caſes 
300. 306. aforeſaid is ſaved to © infants, feme coverts, perſous non comp 
mentis, perſons impriſoned or beyond ſea, fo as they commence 
« their ſuits within the times above limited reipectively, after 
« their imperſeCtions removed; but the right of banirufts is 


not mentioned, 


Tak 


— 


Trinity Term, 9. Geo. 1. In B. R. 


Tur CovxskL for the plaintiff (the affignee) admitted this; c 
but they inſiſted, that the right to this action was a new right veſted a 
in him by act of parhament. 1 END EE. 


To which it was anſwered, AND SO RESOLVED by the Court, 349. $13- 
that the ſtatutes of bankruptcy transfer the right to the aſſignee, 1 bs 
but it is no more than the old right which the bankrupt had before — 5 82 


he committed any act of bankruptcy, * and therefore the aſſignee 2. Mod: 212. 


himſelf had it; and fo it has been adjudged in the caſe of Maſon 
v. Plunkett, that the aſſignee was in the ſame condition, as to the 
right, with the bankrupt himſelf, and conſequently if he was. 
barred by the ſtatute of Limitations, fo ſhall the aſſignee (a). 


(e) Same Point, Aſhbrook v. Manley, Comb. 70. South Seca Company v. Wy- 
mondſeli, 3. Peer Wms. 143. | : ; 


muſt take it in the ſame plight and condition as the bankrupt + [ 17 2 1 f 


Jones again Thurlo. c 103. 


| 1 ER brought by @ common carrier againſt an inn-keeper, An inn-keeperhas 

for keeping the plaintiff's horſe, and converting him to his 4 right to detain 
own uſe. The defendant pleads, that he is an inn-heeper, and * borſe for the 
| that the carrier owed him ſo much money for horfe-meat at ſeveral — 8 
times (all of which he ſet forth in his plea), and that by the cuſ- cannot fell the 
tom of the realm, an inn-4-zper may detain horſes for their keep- horſeand by that 
ing; and that he, this defendant, on fuch a night, detained the means pay him- 
plaintiff's horſe for what was due to him, &c. which is the ſame 2 and 5 by 
trover and converſion of which the plaintiff complained, &c. 3 . 


Tux Cour, upon a demurrer to this plea, was of opinion, that * b wy other 
by the cuſtem of the realm, if a man lie in an inn one night, the 3 a ee 
inn keeper may detain his horſes until he is paid for the expences; owner, he can- 
but if he give him credit for that time, and let him depart without not afterwards 
payment, then he has waived the benefit of that cuſtom by his detam him upon 
own conſent to the departure, and ſhall never afterwards detain . ning again 
the horſe for that expence. For this cuſtom is founded on the gon 
hardihip of the inn-keeper's caſe to ſue for every little debt, or on 8 
a greater hardſhip, that he may not know where to find him who 557. 1 2 
was his gueſt after he is gone; therefore when he has waived that Meer, $76. 
privilege which the law gives him, he muſt rely on his other 2. Roll. Abr. 
agreement. Now, in the principal caſe, the inn teeper having 85, 86. 
ſeized his horſe for the expences of ſeveral nights, and not for one 5 . 
night, and no more (which he might lawfully do), ſuch ſeizure is 1 
not lawful, and by conſequence it is a good evidence of the con- 1 Salk. 388. 
verſion. © 8 1 LM 2. Brownl 254. 
| | '2. Le. Ray. 7 
Tax CHIegrF JUSTICE, in the argument of this caſe, held, that zip. man 5 og 
though the -inn-keeper might detain-a horſe for his meat for one 2. Stow. 262. 
night, yet he could not ſell the horſe and pay himſelf; if he * did, 8 C1 : ] 
it was a converſion (a), for he is not to be his own carver. 1 773 


(a) 1. Vent. 8 See alſo 2. Show. 162, notis, Salk. 655. Id. Ray. 752, 
3- Burr 1423. 5. Burr. 2827. : i 5 Þ ; 
Vol. VIII. P Wilkinſon 


Cro. Car. 139. 
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Trinity Term, 9. Geo. 1. In B. R. 


Caſte 104. Wilkinſon againſt Meyer. | | 
Where the co- CYOVENANT upon an - eee in writing for South $a 
VERANts are mu- ſtock, wherein the plaintiff covenanted by e to trans- 


— — — fer the ſtock before the twenty- fifth day of Murch, or within four 
why necefFary. days after; and the defendant covenanted to accept the fame, and 

to pay ſo much money for it, infra tempus predic. which he had 
ee not paid. | | 


but ſeems not to 


de S. P. The defendant demurred to the declaration. 


C. 1 2 

885. Ir was INSISTED for the defendant, that here was an indefinite 

S.C. 2. L4.Ray. time ſet forth for the performance of this covenant, therefore the 

335% 8 plaintiff ought to have ſet forth a requeſt to perform it, otherwiſe 
he cannot be entitled to this action. | 8 

THe CourT. This is a mutual covenant, and in ſuch caſe 

the plaintiff may maintain his action without laying any requeſt 
made by him to the defendant to perform it, or that he on his part 
was ready, and offered to perform it; for the time is not inde- 
finite, as has been ſuggeſted, becauſe the Cefendant was to accept 
the ſtock, and pay the money infra tempus prædict. which muſt 
be within the four days; and therefore there is no occaſion to 
aver a requeſt in this declaration: this cafe is the fame with 
that of Blackwell v. Naſh (a), only in that caſe one day was ap- 
pointed, and here are four days. e 


Judgment for the plaintiff. 
(a) Ante, 165. 
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Cafe 105. | Woolley againſi Briſcoe. 
. Tueſday 18 June 1723. 
Where the ſve B the ſtatute 7. Geo. 1. c. 1. it is enacted, © that every con- 
5 eee. « tract for ſale, or purchaſe of ſubſcriptions, or ſtock of the 
lenden thay © South Sea Company, which ſhall be unperformed, or ſhall not 
not take advan- be compounded. between the parties thereto, by the twenty- 
tage ofa bad res © ninth of September 1721, or an abſtraft or memorial thereof 
Plcatien. ( ſigned by the party intereſted therein, and who ſhall be entitled 
S. C. 2. Stra. © to take advantage of the ſame, ſhall be entered in books kept 
554. e for that purpoſe by the Company, to whoſe capital ſuch ſtock 
| 7 « doth relate, at ſome time before the firit of November 1721, 
« and in default of ſuch entry, every ſuch contract (as to ſo much 


| | c thereof as ſhall remain unperformed, or not compounded by the 

« twenty-ninth of September 1721) ſhall be void.” ; 

ö r The plaintiff brought an action againſt the defendant, to Io 
f Bs whom he (the plaintiff) had fold ſome South Sea ſtock, and en- 
: | titled himſelf to the action, by averring that he tendered the ſtock 

\ 1 at the day and flece agreed on, but that the defendant did not ac- | 


\ | cept ihe ſame, or pay the money. 5 Th 
| | Oy e 


Trinity Term, 9. Geo, 1. In B. R. 


The defendant pleaded, that the contract for the ſale of the ſaid Woortry 
ſtock was not entered in the Company's books, at any time before ag 
the firſt day of November 1720, ſecundum formam flatuti, ſo that gor. 
the ſaid contract was void, + — | 


The plaintiff replied, that the. ſaid contract was entered, Sc. 
before the firſt day of November 1720, ſecundum ſormam flatuti, 
upon which they were at iſſue, and the plaintiff had a verdict. 


Ir was MOVED in arreſt of judgment, that this was an imma- 
terial iſſue, for there is no affirmative and negative, and conſe- 
quently there ought to be à repleader. | 


To WHICH it was anſwered, that the ſubſtance of this replica. 

tion is, that the contract was entered ſecundum formam flatuti : it 
is true, the day and year are mentioned, but that ſhall be rejected 

a8 ſurpluſage. | | . : | 

Tux Court. A plea alledging that the contract was not re- 

giſtered ſecundum formam ſtatuti, would be ſufficient; and if fo, 
the day may be here rejected, weary immaterial, and not 
purſuant to the directiuns of the act. is ſeems areaſonable con- 
ſtruction of this —_ eſpecially ſince there has been a verdict Dougl. % 
for the plaintiff on the ſubſtance: the declaration is a good decla- 
ration, and ſo is the plea in ſubſtance though not in form; and for 
want of form in his own plea the defendant ſhall neyer take advan- 


judgment for the plaintiff, 


The King againſt Ford, | Caſe 106. 
HE ptEFENDANT was convicted upon the ſtatute 3. Car. 1. An intitment 
I c. 4. by which it is enacted, © that none ſhall keep an 3 for ſelling ale 
« without licence, on pain of forfeiture of twenty ſhillings to the Without 2 fl 


«K ” cerce <okatewer 
poor, &c. and 


Ir was MovED to quaſh this W becauſe alehouſe- fates 3. C. 


keepers ſelling ale without licence are puniſhable by former ſtatutes, —— 


particularly by the ſtatute 5. & 6. EAtu. 6. c. 25. which enacts, that he was not 
« that none ſhall keep alehouſes without a licence granted, either licenſed aceord- 
« in ſeſſions, or by two juſtices (quorum unus) on pain of three ing to 5. & 6. 
« days impriſonment, without bail.” Now it does not appear 6. c. 25. 
in this caſe, but that the defendant might be licenſed by two juſ- * [ 175 ] 
tices of peace according to that ſtatute z and if ſo, then this con- | 
viction ought to be quaſhed. 4 885 "FI 


Treg Couxr. The ftatute 5. & b. Edw. 6. c. 25. is entirely C. 2. Se 
out of the caſe, becauſe it is alledged in the indictment, that the Wet 264. 
defendant fold ale & contrary to the ſtatute 3. Car. 1. c. 3.” and it 323. 
being likewiſe averred, that he ſold it fine aligud licentid gudcungue, 
the objection that he might be licenſed by two juſtices is of no 


weight. A 
| P 2 The 
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Trinity Term, 9. Geo. 1. In B. R. 
Caſe roy. The King againſt Aſhton. 


furnmary.con- IHE wiIFE of Aſhton was convicted by two juſtices upon the 
— on the ſtatute 1. Geo. 1. c. 48. for deftroying fruit- trees, the puniſh- 
3 8 ment for which offence 1s, to be ſent to the houſe of correction for 
ſruit-rees,mutt three months, and to be publickly 3 once in every month 
ſtate judgment during that time. 


of forfeiture, and 
the particular IT WAS MOVED to quaſp this conviftion, 


1 dy 3 Fiksr, Becauſe it did not ſpecify the puniſhment :nflifted br 
ſtatute, for if it that ſtatute ; for that being a particular puniſhment, viz. © to be 
only fay fai ſent to the houſe of correction for three months, &c.“ ought to 
vierer of, it is he ſet forth in the conviction ſpecially, ſince this offence is tobe. 
N Rn heard and finally determined by the juſtices. 


S. C. 1. Seſſ. 
SECONDLY, It is only a conviction of the offence, ides con- 
1. Salk. 378. ſaderatum eft per nas quod convictus eft, 


Wears, contra. FirsT, There are two diſtin puniſhboay 
inflicted, by the ſtatute according to the circumſtances of the caſe; 
for if the offence be committed where there is a HOUSE QF con- 
RECTIOX, the offender is to be impriſoned for three months; and 
if none, then for four months in THE coMMoN GA, ſo that 
the authorities to convict and to commit are diſtinct, 


Sxconpry, No judgment is neceſſary; for it has been held 
| that a wrong judgment, or an erroneous diſtribution of a penalty, | 
will not vitiate a conviction. 


Tre Covx r ſeemed clear. to quaſh the conviction, for there 


_ ought always to be a judgment, quod forisfaciat,” or © quod 
2G committatur, for the act gives no pecuniary forfeiture (a 


(a) In the caſe of Rex v. Hawkes, a ſonment quite ien vis. . «© for 
conviction for Killing d:er was quaſhed any time not exceeding three months,“ 
becauſe it was only conwiffus ef, without the duration of the commitment muſt be 
any judgment guad ſerisfaciar, 2. Stra. $58. aſcertained upon the con viction, 2. Burr, 
The fame point as alſo adjudged-in Rex Rep. 1166. See alſo Reg. v. Barret, 
v. Vipont, and alſo that where the fta-- Salk. 383. Rex v. Abraham, Cowp: 60. 
tute does not Hy the duration of the pu- Rex v. Dimpſey, 2. Term Rep. 96. 


*[ 176] 3 1 
0 108. Cooke againſt Wingfeild. | 
ſentence A LIBEL was exhibited againſt the defendant for defamatory 
14 oy ſpiritval words ſpoken by him in London, and after ſentence he moved 
— 4 for deta- for 4 probibition, and obtained a rule, that the plaintiff ſhould ſhew: 


== cauſe, &c. why a Prohibition ſhould not go. 


Not grart a pro- The caufe now ſhewn was, that it ought to appear on the face' 


bas ig of the libel, that the matter is not of {piritual conuſance; other- 
by cuſtom they were only cognizabte in Lendox.—S. C. 1. Stra. 555. 8. C. Fort. 347. 5. C. And. 
00. Ante, 115. Poſt. 194. B. R. H. 317. N 1. Com. Dig. Admiralty” (E. 9.) 


6. Com. Dig. Prohibition (Þ.) (& 14.) i 
wiſe 


Trinity Term, 9. Geo. 1. In B. R. 


wiſe that court ſhall not be prohibited, eſpecially after ſentence; 
but no ſuch thing appears on this libel, for the defendant only 
ſuggeſts a cuſtom in London, that defamatory words ſpoken there 
are actionable, which ought not to be ſuggeſted, nor any thing 
offered in proof which is out of the libel, eſpecially ſince the de- 
fendant has ſubmitted ſq far to the juriſdiction of the ſpiritual court 
until ſentence was given againſt him. If there had been any ſuch 
cuſtom, he ought to have pleaded in bar to the juriſdiction of 
that court, for the courts at I minſter are not ex cis to take 
judicial notice, that there is any ſuch cuſtom in London. 

Tux Court. There is a difference between a motion of this 
kind before and after ſentence in the ſpiritual court; for in the one 
caſe this cuſtom need not be proved by affidavit, becauſe it is ſuf- 
ficiently known (@), but a judicial notice ſhall never be taken of 
it after ſentence. | Bo 


So the rule was diſcharged (b). 


400 But ſee Staunton v. Jones, Dougl. f (6) See Argyle v. Hunt, 2. Stra. 187. 
330, crit. | Fort. 347. | 


| Huxſer againſt Gapan. 


bring it into court, and that it might be ſtruck out of the 
declaration. | | 
Tax CourT. This is an action for damages founded on a 
ſuppoſed converſion : the motion muſt bedenied ; but if it had been 
an action of detinue, it would have been granted. 


THz PLAINTIFF then moved for leave to amend his declara- 
tion, and add more counts to it, having only declared for fifteen 
ſhillings damages, and this was to give the Court juriſdiction ; 
and though this was ſtrongly oppoſed on the other ſide, he had 
leave to amend. e Xe 1 


Per Cok IAH. In trover the gonyerſion ĩs the point in iſſue (a), 
for which the time and place ſhould certainly be alleged. 


(a) Hubbard's Cafe, Cro. Elig. 79. Stranſham's Caſe, Cro. Eliz. 98. See 
preſton 4, Toojey, Cro. Elz. 74. alſo Bull. N. P, 46. | 


The King againſt Erbury. 
M* ERBURY being apprehended by virtue of a warrant from 
* THE SECRETARY GF STATE, for being the author of a 


feaitious libel, was bailed to appear in the court of king's bench 
the firſt day of Eafter Term laſt, and he appeared accordingly. 


into the king's bench, may be bailed upon ſhewing probable cauſe of error, although 


Coons 
again 
WiNGFEILD. 


Caſe 1009. 
ROVER for @ ring. The defendant moved for leave to Amendment of 
| a declaration in 
trover. | 


Salk. 597. 


71 


Caſe 1 t0. 
A perſon out- 


lawed on an in- 
dictment for «a 
lib el found at ſeſ- 
firnand remov: d 
no writ of error 


be actually allowed ; for in ſuch caſe he need not, by 4. & 5. N. & Mary, c. i8. aſſign error in 


{© and The wait is ex delito juſtitiæ. Fort. 37. 
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Trinity Term, 9. Geo. 1. In B. R. 
Tux ATTORNEY-GENERAL moved, that he might be com. 


mitted, becauſe he was outlawed upon an indictment at Hicks + 
Hall, for being the author of a ſeditious libel, entitled, © The Cle. 


« mency of the Kings of England, and thereupon he was com. 
The indictment, together with the outlawry, were removed 
hither by certiorari. | 
Upon another day being brought up by habeas" corpus, he moped 
by his Counſel to be bailed, upon ſtatute 4. & 5. Will. & Mary, 
c. 18. in order to proſecute a writ of error, for the reverſal of the 
outlawry. | | 155 8 3 
Tut ATToRNEy-GENERAL oppoſed this motion, for that he 


was not entitled to ſo much favour ex debito juſtitiæ, before he 


had brought a writ of error to reverſe the outlawry. 


The defendant then produced ſome affidavits to ſhew that he 
had done all in his power to have a writ of error allowed, and 
that he had applied to the ſecretary's office for that purpoſe. 


Tut ATTORNEY-GENERAL anſwered, that if the Doctor had 
made any application to him, he would have ſigned a fiat at any 
time, which he having neglected to do, ſuch neglect ought not to 
be any excule to him (a). | | | 


paar, Chief Tuflice, was of opinion, that his outlawry was 


a confeſſion of his crime, and equal to a conviction ; and thereforg 


if he had brought a writ of error, the Court might have refuied to 
bail him. He denied it to be within the act. 


But Powys, Juffice, ſeemed to think that it was within it. 


Z Eyre, Juſtice, at firſt took jt not to be within the act; but 


tter and meaning: he ſaid, the general recital to the ſtatute ſeems 
to extend only to outlawries proſecuted in the court of king's 
bench. But the title of the act is general, « For preventing ma- 
cc licious informations in the court of king's bench, and for the 
more eaſy reverſal of outlawries in the ſame court.“ And the in- 
troduction to the particular clauſe of this ad is alſo general, “ Fer 


N. afterwards declared himſelf of opinion that it was within the 


(a) It is faid, S. C. Forteſcue, 35. that 
the detendant, after having given notice 
2c the Attorney-Gereral, had moved in 
Eaſter Term icy a writ of error, and that 
the Attorney-General oppoſed the grant- 
irg cf it, becaufe in crown cales it was 
rot to be allewed without a fign manual 
from the kg; and tormerly it was cer- 
tairly ur derſtood, that writs of error in 


all crumipal caſes were not graptable ex 


ect ito ju ſtitiæ but x gretid regis, Crawle 
v. Crawk, 1. Vern. 170 Ricters Cafe, 
7. Vern. 175. but it was agreed in the 


thurd of en Anze, that in miſdcmeaners 


it ought tobe granted as a matter of right, 
Reg. v. Paty, 2. Salk. 504. where there 
is probable cauſe ot error, 4. Burr. 2550. 
and therefore even in miſdemeanors it 
cannot now iũue without the pat of the 
Attorney-General, who is to examine 
whether it is ſought for delay or on pro- 
table error, and if tacre be, the court of 
k:ng% bench will order him to grant bis 
"fat, 4. Burr, 2551. But in . 
felony, if the error be ever ſo manifeſt, 
the defendant cannot have a writ of errer 
without a fgn manual for that purpoſe, 
„ Burr. 255%, ½dõ ; 
4- Fun. 2555. « the 


Trinity Term, 9. Geo. 1. In B. R. | 


« the more eaſy and ſpeedy reverſal of outlawries in the ſaid court ;” 
and ſo is the enacting clauſe, “ that no perſon who ſhall be out- 
« lawed in the ſaid court for any cauſe, matter or thing whatſoever 
« (treaſon and felony only excepted), ſhall be compelled to come 
« in perſon in or appear in perſon in the ſaid court to reverſe 
« ſuch outlawry; but may appear by attorney and reverſe the 
« fame, without bail, in all caſes except where ſpecial bail ſhall 
4 be ordered by the ſaid court.” Now without queſtion an out- 
lawry at the ſeſſions removed into this court by certiorari is an 


Tur King 
againſt 


Ex BU r. 


outlawry in this court, and conſequently is within the letter of 


the act: and as it is within the letter, ſo it is within the reaſon of 
the law; for there can be no reaſonable difference between an out- 
lawry originally proſecuted in this court, and an outlawry removed 
hither by certiorari. Beſides, by a ſubſequent clauſe of the act 
the ſheriff who arreſts the defendant on a capias utlagatum may 
take an appearance or ſpecial bail, where ſpecial bail is required 
in the action: and if the ſheriff has power to bail the defendant in 
any caſe, without doubt this Court has the like power; and it 
would be very hard if it ſhould be otherwiſe ; for this man ought 


not always to be impriſoned for a miſdemeanor or a contempt, the 


outlawry being no more than a contempt of the law, and a means 

to compel him to anſwer; and as E. he is under * no conviction; 

and the bail he is to give is only to proſecute his writ of error 
vwith effect. | 

ForTEscus, Fuftice, was ſtrongly of the ſame opinion, 

PratT, Chief e then deſired the Counſel for the defen- 


dant to ſhew ſome colourable error to reverſe this outlawry, fo that 


*[ 1598 ] 


it may appear to the Court it is not for delay, and to avoid juſtice, | 


Tux coUNSEL replied, that they intended to follow the common 
practice, as in caſes of this nature, and that they would aſſign 


errors in fact, which probably might be confeſſed by THE AT- 


TORNEY-GENERAL, upon giving bail to anſwer the trial of the 
merits upon this information. 15 

And thereupon the ſolicitor for the defendant exhibited a peti- 
tion to THE ATTORNEY-CGENERAL for a writ of error, who 
ſigned a fiat in court. | | 

And then his Counſel ſaid, that they would take out the writ the 
next ſeal-day, and that this being the laſt day of the Term, it would 
be hard to continue him incuſtody all the Vacation, eſpecially when 
it appeared to the Cour, that the writ of error was proſecuted for 
his diſcharge. . | | 

Taz CourT. The defendant not having bail ready in court, 
may be bailed ata Judge's chambers, ſhewing ſome error. | 
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Trinity Term, 9. Geo. r. In B. R. 


| Caſe 121. | Harriſon againſt Green (@). 


1 A CTION oN THE CASE againft @ common carrier for detaining 

isa good plea 1. 4 the plaintiff's goods until they were ſpoiled. 4 

brought againſt Upon non afſumpfit pleaded, the plaintiff had a verdict. 

4 commen Carrier. ; | : 
_ It was MoveED in arreſt of judgment, that the iſſue and plea 

„due improper ; for nor afumpſit is no plea to an action founded an 

Noy Rep. 56. & tort. : ; 


yo Tur Couxr. This action is founded on che general dane | 
AL _ "SG of the realm, and on that afſſumpfet which is implied by law on 
Com. Rep 10. 


85. the carrier's receiving the goods; for by his receipt of the goods 
ny 1 gg he implicitly undertakes to keep and deliver them fafe ; and non 
14 Raym. go. afſumpfit is a proper plea, and the iſſue is proper enough. | 
on — And by PrarT, Chief Fuſtice, and EYRE, Juſtice, judgment 
253- was given for the plaintiff, „„ 5 : 


(a) This caſe was determined in Michaelmas Term, in the 10. Ces. 1. 1723, 
Norz u former edition. ; Eh ES ee SE 


*[179] 
Caſe 112. | *The King again Thorogood. 


If a perſon who THE DEFEXDANT haying made an affidavit in the court of oom 
has made an af- mon pleas, and the truth thereof being controverted, he was 
figavit in che ſummoned to appear in court, and accordingly did appear in 
court = ca- Eafter Term laſt, and confeſſed that he had made the affidavit, and 
re u. that it was falſe, Whereupon that Court recorded his confeſſion, 
mons, ard con- and ordered that he ſhould be taken into cuſtody, and put in THE 
fett to be falſe, PILLORY for perjury (a). | 

— & 3 IT was Now INSISTED by his Counſel, that this could not be 


feHon, and or- done upon his own confeſſion, becauſe it is not a conviction, but only 

ger hun to be ſet matter of evidence, for he ought judicially to be brought before 
r 725.5 & the Court by indictment, and therefore his confeſſion ought not to 
Fr. have been recorded. Beſides, the court of common pleas has no 

| | Juriſdiction in criminal cafes, and therefore if it had appeared on 

record, that the defendant was perjured, that Court could not have 

puniſhed him. | „„ 


ON THE OTHER $SIDE—To argue that a criminal ſhall not be 
convicted upon his ewn confeſſion, is not only a new, but a very 
ſtrange doctrine, becauſe the confeſſion of a crime is the ſtrongeſt 
proof of guilt. It is likewiſe very ſtrange to object that the court 
of common pleas has no juriſdiction in this caſe, becauſe the pu- 

niſhment by PII LORV is by virtue of the ſtatute 5. Eliz. c. g. 


() See Rex u. Middleton, Fort. 201. and the confeſſion being recorded, he was 
On 2 motion for attachment, the defen- thereupon fined fifty pounds and order- 
kant came voluntarily into court and con- ed to find ſureties tor his good behaviour, 
fe ted that he was the authey of a kbel, Ses alſo Mathias Carter's Caſe, poſt. 347. 

3 8 1 n EY and 


Trinity Term, 9. Geo. t. In B. R. 


4nd the Court having given a ſentence accordingly, ſhews, that Tux King 
they proceeded on that ſtatute, by which power 1s given to any 1 
court where the perjury is committed, to puniſh the offender; fo 7 
that it is plain that court has a juriſdiction, eſpecially ſince it is 

rovided by that very ſtatute, that it ſhall not extend to any eccle- 

Caſtical court; which being a negative pregnant, is a full proof 


that all other the king's courts may puniſh ſuch offenders, and 4 


even thoſe who ſhall be convicted by their own confeffion ; for 
| the ſtatute gives power to © hear and determine by inquiſition, in- 
« formation, bill, preſentment, or otherwiſe, and to give judgment 
te 2nd award execution, &c.“ now by the word © otherwiſe,”* the Lev. r55; 
confeſſion of the party may be intended. Beſides, if that court : 
cannot puniſh the defendant by virtue of the ſtatute 5. Eliz. c. q. 
he might be puniſhed at common law, for perjury is an offence at 


common law, and * any court may puniſh ſuch a criminal for an * 180 ] 


offence committed in facie curiæ; which was the better opinion 

in Buſbel's Caſe (a), though the Chief Fuftice VAuGHAn doubt- : 
„ | | 
But notwithſtanding what was ſaid by the defendant's Counſel, 

þe was put in THE PILLORY the laſt day of the Term. | 


(a) Vaugh. 152. 


| The King againſt Powell and Others. Caſe 113. 


OTION was made in this cauſe for leave to plead double: pouble pleasdes 
V FIRST, To juſtify under the corporation, as a corporation nied. 3 
by preſcriptien; and, SECONDLY, as a Corporation by virtue of the See ante, 155. 
charter of Philip and Marx. „„ RX: 


Taz Couxr. Thepleas are inconſiſtent; for after acceptance 
of a charter, the corporation can never be eſteemed a corporation 
by preſcription. | 
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TRINITY TERM, 
The Ninth of George the Firſt, 
x - A Trial at Bar, 
BEFORE | 


* 
2 


The Court of King's Bench. 


Hiliard againſt Phaly and Others. "ob 114. 


TRIAL Ar BAR on an iflue directed out of the court of To prove chat i 
chancery. | | woman was 
married antece. 


The queſtion was, Whether Mr. Hilierd, the plaintiff's bro- dent to the birth 
ther, who was ſeiſed in fee of the lands in queſtion, of the yearly —_ ae — 


value of fix hundred pounds, was married to Sarah Phaly, the wii” a 


mother and guardian of the defendant, before ſuch a day, which other circum- 


was his birth-day ? There were three other iſſues to the ſame pur- ſtances, may be 
poſe, ſhe having three other ſons. 5 | e ee 
The defendant (the infant) by his mother and guardian pleaded, anſwer given in 
that the ſaid Mr. Hiliard was married to her before the birth of —_— 2 
. ; Fc - 
any of the defendants. | ing this ce, * 
Upon which plea they were at iſſue; ſo that, the plea being in a eee 
the affirmative, the proof was upon the defendants, which was as Fang”. . is 
follows: | | | | examined to it 
IT was SAID by their Counſel, that this plea being in favour of ares 
legitimation, in ſuch caſe cohabitation has always been allowed to in the ſpiritual 
be good evidence (a), | _— adnutfie 
It was in proof, that Mr. Hiliard cohabited with this woman 1 f „, 
above twenty years; that in ſuch a year, &c. he came with her — hoy 
out of Lincolnſhire to London, and lodged in Wild fireet, where * 
they were married by a prieſt who ſerved the Portugal ambaſſa- 
dor; and it was proved, that ſuch a prieſt was about that time 


(a) See May v. May, Bull. N. P. 112. St. Peter's, Worceſter, v. Old Swinford, 
Furr, S. C. 25, e 
chaplain 
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Trinity Term, 9. Geo. 1. In B. R. 
Hixraxp chaplain to the ambaſſador. That Myr: Hiliard was | 4 


VM "6 catholicł, and for that reaſon there was no body preſent at N 

3 ax» Orurzs, rige; or who could prove that ſhe was actually married, beſides 
A | herſelf (a); but there was ſufficient evidence, that he acknow. : 
N ledged ſhe was his wife, and deſired the witneſſes to uſe her 28 
4 ſuch ; and that on the day of his death, and but a few hours be. | 
2 fore he died, he declared in the preſence of his phyſician and fevers] 

bb others (who were now produced as witneſſes) that he was mar. | 
”Y ried to her. | ; 

1 On THE OTHER SIVE it was admitted, that this is a favourable | 
ot iſſue, becauſe it was to ſupport legitimation ; but it is to be favour. 

. ed only where the matter is doubtful to the Court and to the jury, 


and not where there is ſuch clear proof to the contrary, that there 
can be no room to doubt. | e 


2 181] Ihe proof was, that Mr. Hiliard took this woman long ſinee 

to be his houſe-keeper; that ſoon afterwards ſhe was with child, 

| and that both of them went to London to avoid proſecution in the 
ſpiritual court ; but yet after the birth of three of theſe children, he 
was proſecuted in that court for fornication with this woman, and 
that ſentence was given againſt him, and penance enjoined, and that 
he actually paid the commutation money; that he ordered his ſervants 
not to call her miſtreſs, but by her proper name, and that he fre- 
quently told his neigabours, and ſome of his moſt intimate ac- 
quaintance, that he was never married to this woman: Then 
THE PARSON of the pariſh depoſed, that he knew this woman ever 
fince ſhe firſt became a ſervant to Mr. Hiliardꝭ and that he always 
took her to be his concubine, and not his wife. 


5 | But to obviate the parſon's evidence, there was a letter pro. 
duced under his hand in very endearing wards and expreflions, 
wherein he aſſured her, that if ſhe would marry him, then he would 
aſlift her to baffle all the attempts of her enemies to diſprove her 
marriage with Mr. Hiliard; and being aſced by TuE Caizr 
JusTice what could induce him to write ſuch a letter, if he took 
her to be a ſervant and a concubine; the parſon anſwered, that 
greater men than he had married ſervants (6). 


It was farther proved on the plaintifs ſide, that upon the death 
of Mr. Hiltard this woman got into her cuſtody all the writings 
concerning the inheritance of theſe lands; and upon a bill in chan- 
cery exhibited againſt her to diſcover the ſame, the anſwered, that 
ſhe was married to fr, Hiliard about three years before he died, 
and ſo inſiſted to keep the writings, | 
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| («) In Lord Valentia's Caſe, adjudged neſs to prove the fact of the marriage: 
1 nin the Houſe of Lords, 22 April 1771, Cited by Loa p MaNnsSF1zLw in the cafe 
x where the queſtion was, Whether the of Gocdright v. Moſs, Cowp. 593. See 
Earl of Argleiea was married to the alſo Stapleton 2. Stapleton, 1. Atk. 4+ 
Counteſs Dow.zer of Angleſea on the (6) Lord Chief Juſtice Pratt, wa 
25 September 1741, prior to the birth of aſked him the queition; married his maid 
Lid Valentia, their fon, who was born ſervant, which the parſon, it is ſuppoſed, 
in te year 1744 ; the Counteſs Dowager hinted at.— No E te the forme cdicior:. 
having no intereſt was adnutted a wit This 
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6 Trinity Term, 9. Geo. 1. In B. R. 


This anſwer was now offered to be given in evidence. 
hut it was oppoſed on the other ſide; for though it might be 


con . x : - ; 
jointure, yet it cannot be given in evidence againſt a third perſon 


not deriving any title under her. 


And THE Cour being of that opinion, the anſwer was not : 


read, | 
Then they offered to give the proceedings in the ſpiritual court 
in evidence. . 


But that was likewiſe denied, becauſe what was done in the 
ſpiritual court cannot be evidence at common law where the title 


of lands is in queſtion, | RE 
So the jury gave a verdict for the defendants. 


* But THE LoRD CHANCELLOR thought it hard that ſuch 
evidence had been rejected; for as to the anſwer in chancery, he 
aid, that it was plain, where there is any confidence or truſt be- 
tween the parties, the confeſſion of one in an anſwer, &c. might be 
given in evidence againſt the other, though it might be a queſtion 
whether ſuch evidence was concluſive, or not (a). 

Then as to the proceedings in the ſpiritual court, admitting 
there had been a marriage in this caſe, and they had afterwards 
been divorced for confanguinity or affinity, ſuch ſentence of divorce 
would have been concluſive evidence to baſtardiſe the children 
born in wedlock before the divorce ; and what could be better 
evidence in a court of law to ſhew there was no marriage, than 
aſentence in the ſpiritual court carried on in a regular ſuit, and 


pronounced in the life-time of the parties, that they were guilty 


of fornication, and the proof of the commutation-money paid b 
the ſuppoſed father. "= s 


l) See the caſe of Goodright v. Moſs, parent, to prove that a child was born 
where it is decided that general declara= before marriage, but not to prove that a 
tant, or the arſever of a parent in chancery, child born in evedlcct is a baſtard, Cow. 
xe good evidence, after the death of ſuch 591. | 


MICHAELMAS 


HII IAU 5 
againſt 
PHRALT 


cluſive againſt herſelf, if ſhe pretended to any do wer, or to a yp Orazas. 
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MICHAELMAS TERM, 
| The Tenth of George the Firſt, 
1 N 


7 #3 8 


ng's Bench 


The Kit 
1723. 


Sir John Pratt, Knt. Chief Juſice. 
Sir Lyttleton Powys, Kut. 
Sir Robert Eyre, Kit. Juflices. 
Sir John Forteſcue Aland, Kat.] a+ 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Nur. Solicitor General. 


—  — [17831] 


* The Caſe of the Dean of Trinity- Chapel in Dublin Caſe 115. 
_ againſt The Archbiſhop of Dublin. | 


PON a wRIT OF ERROR brought in the king's bench Where the ordi- 

in Ireland, on a judgment given in the common pleas r is viſitor af 

there, ; dee e 
Tu CasE was thus: The archbiſhop 75 Dublin libelled in the Stra. 536. 
ſpiritual court there againſt the dean and chapter of Trinity- Chapel Forteſc. Rep. 
there, for denying to admit him to viſit them. The defendants 32, 
ſuggeſted for 4 prohibition, that the ſaid chapel was of royal foun-.7 — 
dation, being firſt A MONASTERY of royal foundation, and after- P. 34. 
wards tranſlated into a deanery and chapter, and being a donative 
was exempted from the viſitation of the ordinary. And there- 
upon a prohibition was granted, and that the plaintiff ſhould declare 
upon it, which he did, ſetting forth, that this chapel was of royal 
foundation, and that the ordinary had no viſitatorial power there 
but what he had by virtue of the letters patent of creation made by 
Henry the Eighth, in the thirty-third year of his reign, by which it 
is expreſsly provided, that the Archbiſhop ſhall have no power or 
control over the deanery but ſuch as he had over THE PRIOR AND 
CONVENT of the Holy Trinity time out of mind, which priory was 
| | of 
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[1841 Michaelmas Term, to. Geo. 1. In B. R. 


Tux Cas or of royal foundation, and had time out of mind been viſited by the 
. eee king or his chancellor. The defendant, the Archbiſpop, haying 
Czarzr Craved cyer of the letters patent of Henry the Eigbtb, pleaded, that 
* Dori the king did farther order and declare therein, that the church of 
again? the Holy Trinity * ſhould be the archiepiſcopal ſeat of Dublin, 28 
TREE it was before, and as it uſed to be; and that the archbiſhop ſhould 
REY exerciſe no juriſdiction there but ſuch as he uſed when it was 
A PRIORY ; and that time out of mind the ſaid archbiſbop, and his 
predeceſſors, archbiſhops of Dublin, kept their cathedrals in this 

church, and that the PRIOR AND CONVENT before, and the 

DEAN AND CHAPTER ſince the tranſlation, were tae chapter of 

the ſaid archbiſhops, and time out of mind had been viſited by 

them as occaſion required, and traverſed, that the priory was of 

royal foundation. The plaintiff demurred ſpecially, and after 

argument, #be Arcbbiſpep (the defendant) had judgment for 

nx conſultation, which judgnient was affirmed upon a writ of error 

: in the king's bench in Ireland. e 
And that judgment being about to be confirmed likewiſe in the 
king's bench kere, ſome objections were made as follow- 

FirsT, This writ of error was a jud t „ coram juſticiariit 

c noftris de. communi banco Hiberniæ; whereas the action was 
commenced in that court in the queen's reign. | | 


And thereupon this court was of opinion, that the record was 
not well removed; ſo that writ of error was abated, and a new 
writ was afterwards brought in this court. ; | 


SECONDLY, It was objected, that the writ of error in Ireland, 
by which the cauſe was removed from the common pleas to 
the king's bench chere, was not good, becauſe it was directed 
« JoHANNI FosTER, Arm.” omitting. capitali juſticiaris de 
« communi banco. | | 

And this being apprehended to be a fault, and not to be main- 

tained, the defendant in error, upon diminution alledged, got 2 

certiorari to the Chief Juſtice of the king's bench in Ireland 

to certify the record as it ſtood before him in that court, but he 
certified the record to be right; ſo that this appearing to be the 
miſtake of the clerk only, it was now moved, that it might be 

amended ; and accordingly it was amended. h e 

THIRDLY, It was objected, that this writ of error was of an 
error in redditione judicii loguelæ gue fuit in curia Anne reginæ; 
when the judgment was giren in the common pleas in Jrelard 
in the firſt year of the reign of king George the Firſt, 

To which it was anſwered, that the loguela began in the reign of 

the queen, and the word gu being a relative ſhall refer to that 

| Court of the queen. = | 

FouRTHLY, The next objection was, that the writ of error to 
remove the record into the king's bench in England was return” 
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Michaelmas Term, 10. Geo. 1. In B. R. *[ 185] 


able on ſuch a day, and that the archbiſhop did not * appear within Taz Ca op 
five Terms afterwards, ſo that the cauſe was diſcontinued, 


oy 


THE DEAN 
or TzIx IT- 


which 1 | | : | CrHarzxr 
To which it was anſwered, that the defendant in errormay come ir Diſenn 


in at any time; nay, he need not come in at all until the plaintiff * 
aſſign errors. It is true, he may come in if he pleaſes, and bring a Tut 
{cire facias to compel the plaintiff to aſſign errors; but this is at Azcamsnoy 
his election; which THE CoURT agreed. t oy Duxxig. 


n 


VS Ne Ba e 


Tae CouRT afterwards affirmed the judgment of the King's 
bench in Ireland. . | a : E 


* 


A wRIT OF ERRCR was thereupon brought in THE HOUSE OF 
PEERS, and there tais cauſe was argut i upon the merits; 


THE CASE, as it ſtands upon the - pleadings, is thus: The 
archbiſhop of Dublin propoſed a viſitation of this deanery, as he was 
ordinary of the place; and the plaintiff in the prohibition not 
attending, he was prof--uted by the Archbiſhop in the ſpiritual 
court there, and thereupon che plaintiff moved for a prohibitions 
and had it, upon a ſuggeſtion, that this chapel was of royal foun- 
dation, and therefore exempted from any viſitatorial power of the 
ordinary. | ; = | N 

Ir was ARGUED for the dean, that it was to be viſited only by 
THE KING or his chancellor, but not by the ordinary, becauſe it was 
a royal foundation; that when this was created a deanery by the 
letters patent of the thirty third year of Henry the Eighth, 
it was provided by the letters patent of creation, that the Arch- 
biſbap ſhould have no power over THE DEANERY, other than what 
he had before over THE PR1ORY ; therefore if he had any right, 
he ought to have pleaded it, and to have ſet forth what power he 
had over THE PRIORY 3 otherwiſe his plea is immaterial. 


Ox THE OTHER SIDE it was argued, that this being an 

| eccleſiaſtical corporation is by common intendment ſubject 

to the viſitation of the ordinary of the place, unleſs by the 

letters patent of creation there had been a viſitor appointed 

by the founder; for all ſuch corporations are prima facie ſub- 

ject to the juriſdiction of the ordinary, though they were 
founded by the crown; and fo is Corbett's Caſe, in Dyer 27%. 


The only material point is, Whether this was a royal founda- 
tion, or not, which was not the point in the caſe of this Arch- 
biſhop and Dr. Harriſon ſome years paſt, who was a prebend of 
this church; for if the priory was not of royal foundation, 
the deanery into which it was tranſlated by letters patent cannot be 
ſo; but if it was of royal foundation, then the tranſlation into dean 
and chapter * is no prejudice to the founder, for he remains 
founder ftill, for nothing is altered but the monaſtic rule and 
habit; and ſo it was held in the (a) Dean and Chapter of Ner- 


(a) 3. Rep. 73. 


Vol. VIII. zbichꝰ 
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Michaelmas Term, 10. Geo. 1. In B. R. 


az Cars or wich's Caſe, in the thirtieth year of Henry the Eigbib; in which 
: Dran „and by that king, the priory and convent of the cathe. 
or TziriTY- 1.1 church of the Holy Trinity of Norwich was tranſlated into 


CRATET 
2x Dvat:x the dean and chapter. 


N Therefore if nothing is altered by the tranſlation, then by con- 
Azcunrsnoe ſequence the founder is not deprived of his right of patronage, nei- 
ey DusLis. ther is the viſitor deprived of his right of viſitation, becauſe it is 


{till the ſame body corporate, though by another name. 
"The judgment was affirmed. 


Cafe 116. The King againf The Mayor of Tiverton. 


| oF IR [JPoON A MOTION for AN INFORMATION againſt the defendant 
* Be cor. for bribery, at an election of a new mayor for the corpora- 
poration for ab. tion of Tiverton, in Devonſhire; who when he found he could not 
ſenting himſelf ſucceed in the choice of the defendant (the old mayor) withdrew 
on the charter himſelf on the day of election, ſo that a new mayor could not be 
OE Ons choſen, though the common-council did all in their power to pro- 
. thee. ceed to an election, by appearing on the ſtairs in the town-hall for 
te&zon of a ſuc. that purpoſe, but the door was locked by the defendant (the old 
ceffor. mayor), and a bock belonging to the corporation was taken away; 
Poſt. 45. ſo that for want of chooſing a mayor on the day of election the ccr- 


Strange, 593. poration was diſſolved. 


2. Ld. Ray. | | h 25 

1377. s Tux Cnity JusTICE, who was formerly recorder of this cor- 
F. Burr. 2494. Poration, faid, that there was a difference amongſt the members 

3- Bac. Abr. thereof about precedency ; ſo the rule was made to ſhew cauſe 


1 8 why an information ſhould not go. 


Briberyis agood Afterwards, in Hilary Term, it appeared, that there was bribery 
7 d on both ſides ; fo informations were filed againſt both parties; 
> fas, e and the Court agreed, that bribery was a ſufficient cauſe to remove 

a man from his office, and that it was an offence by which the 


very conſtitution of the Government might be altered. 


* [ 187] 


Cafe 117. Anonymous. 


If a penal ſta- MOTION for an information againſt the defendant, upon an 
1 affidavit of the proſecutor, that he had loſt fifteen pounds, or 


ceeding by infa | . 
uon or id. thereabout, to the defendant, at one fitting. 


„ ee a The words of the ſtatute 9. Anne, c. 14. are, “ Any perſon 

. og og. winning at one time above the value of ten pounds, and being 

ment, the Court convicted thereof upon an information or indictment ſhall forfeit 
will not file an ( five times the value, &c.“ | | 

— .. ; | | 
„. Tux CoOuNsEr. on the other fide objected, that the proſecutor had 
diftment is already indifed the defendant for the ſame offence, and that THE 
GRAND JURY had found the bill. | 
| | This 
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Michaelmas Term, 10. Geo. 1. In B. R. 


This was true; but the defendant was not tried upon it, becauſe — 
it was quaſhed for inſufficiency. 2282 


Seer 


- 


YR 


Tat CovRrT, however, would not give the proſecutor leave to 
fle an information, for that THE GRAND JURY had already found a 
bill z and though the indictment was quaſhed, they might find 
another bill for the ſaid offence ; therefore there was no reaſon for 
this Court to interpoſe. | 
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Crofts, Executor of Curtis, againſt Butel, the Bail of Caſe 118, 
| __ Harris. 


AN ACTION was brought in the court of king's bench, and Bail, in what 
judgment obtained, and a writ of error brought returnable in method to be 
the exchequer- chamber. daken. 


Two perſons became bail to the writ of error before Px rr, 
| Chief Fuſtice; to which bail exception being taken, one juſtified 
himſelf in court, but the other did not ; fo that another additional 
bail was put in before Pow Ys, Fuſfice, at his chambers in Serjeants'- 
Irn, in Fleet- Street; on which entry before Powys, Juſtice, the 
recognizance of bail was drawn up. The judgment being affirmed. 
on the writ of error, two ſcire facias's were brought in London 
ainſt the bail, and two n:h:/s returned; and a capias ad ſatiſ- 
acer againſt the defendant, on Which he was taken and impri- 
oned. | 


WuaiTAKER, Serjeant, moved to diſcharge the defendant out 
of execution, and to fet aſide the proceedings on the ſcire facias. 

FinsT, The entry of the. recognizance is irregular. It ought. 
to have been entered as taken before Px AT, Chief Fuftice, when 
the firſt bail was given. The bail which juſtified is bail from his 
firſt acknowledgment before the Judge; whereas if the recogni- 
zance ſhall be drawn up as entered into when the additional bail 
was given, he can be bound but from thence ; ſo that if be- 
tween thoſe times he has aliencd his lands, ſuch alienation is good : 
and binding. | | 

SECONDLY, The ſcire facias is returnable on a day certain, 
_ it ought not to be, the proceeding in the original cauſe being 

dull. | R | 


Tin pr, The capias ad ſatisſaciendum is irregular, becauſe 
by the ſtatute 3. Geo. 1. c. 15. it is enacted, & that the plaintiff 
« ſhall mark on the back of the writ the real ſum or debt due to 
him, before it is delivered to the ſheriff to be executed; and 
here there was no ſum indorſed on the capias, nor any time men- 
tioned in the entry of this recognizance; fo void. | 
* FouRTHBLY, The ſcire facias ouzht to have been brought in # | 
_ Middleſex, for the Wee is filed there. Beſides, — [299 ] 
mzance is a lien on the eſtate of the bail from the day that it was 
| Q 2 ED taken, 
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Michaelmas Term, 10. Geo. r. In B. R. 


taken, and ĩt may be prejudicial to enter it on a future day, viz, on 
the day that the laſt recognizance was taken, becauſe the perſon 
who entered into the firſt recognizance might have aliened his 
lands before the other was taken. | 


FiFTHLY, No capiat ad ſatisfaciendum lies upon a recognizance 


of bail; for the tenor of the recognizance is, that the debt be 


levied de bents, catallis, terris, et tenementis. The defendant ought 
to have appeared to this ſcire facias, and pleaded this wrong inrol- 


ment, and ſhall not now take advantage of it on a motion; but 


this ſort of practice of taking bail at ſeveral times was ſettled in 
this court in the time of Chief Fuſtice PARKER, and is an eaſe to 
defendants ;. for the firſt man is bail. only de bene eſſe, and no bail 
is really given until the ſecond man enters into the recognizance, for 


then it is complete, and not before. And the entry of the recog- 


nizance muſt be entire as if taken at once; and the conſtant prac- 
tice 1s to take the recognizance as if the bail were both taken at the 
laſt Judge's chambers. The inconvenience which is objected, 
that the land may be aliened in the mean time, cannot properly be 
urged by the bail, fince the only prejudice that can accrue thereby 
muſt ariſe to the plaintiff. | | 


As to THE SECOND OBJECTION, that the./c:re facias is returnable 
ona day certain, which it ought not to be; the proceedings in the 
original cauſe being by bill; the return of the /c:re facias ona 
day certain is good, for the proceeding on which this Acre facias is 
founded is the recognizance, which is an entire diſtinct charge 
and record from the former action; for that was determined by 
the judgment, and that record thereby cloſed; but if this proceed- 
ing thould be adjudged a proceeding by bill, yet it is not any irre- 
gularity, but an error. : 


As to THE FOURTH OBJECTION, the diſtinction is between a re- 
cognizance taken by the Court, which is of no force till entered of 
record at Neſiminſter, and then it is entered as takenin court; and 
a recognizance taken on the ſtatute of 3. Zac. c. 8. For by that 
act a Judge at his chambers may take a recognizance of bail, 
which is obligatory by the caption, and gives the conuzee power 
of clection to ſue in London or Aiddleſex. 2. Salk. 6c0. pl. 10. 
6. Mod. 42. 2: Ld. Raym. 1965. 11. Aed. 244. If this is an 
error, it may be taken advantage-of by a writ of error upon the 
judgment on the /cz. fuc. or on the award of tne execution. 


As to THE FIFTH OBJECTION, Formerly it was held, that no 
catias ad ſatisfacienaum would lie on a recognizance of bail; 
but the latter refolutions have been contrary, and the conſtant 
practice has been accordingly. Lev. 226. | 


Then as to the not indorſing the ſum on the recognizance, that 
doth not make the capias void. The ſtatute requires it ſhould be 
done, that an execution ſhould not be taken for more than the 
real debt, and inflicts a penalty if it ſhould be executed for 2 
groner fum 3 it only ſubjects the party to the forfeiture of double | 

A F 0 

mages. : 1 


Michaelmas Term, 10. Geo. 1. In B. R. 


As to THE LAST OBJECTION, the anſwer was, that the entry CaorTs, 
ſhould be in Midaleſex, and not in London, but that is of bail to Ex*£cvTo; oF 
actions brought in tae court of king's bench, and not to original ee ; 
actions upon recognizances, as this is. | | 2 BVT ZZ, 

Tax CouRr. If the ſecond bail had entered into a recog. ur Baur or 
'nizance before the Chief Juſtice, as the firſt man did, that would His. 
not have related to the time of the firſt recognizance given by the A bond ſigned 


other bail, and taken before the ſame Chief Juftice ; but here the Þy one at one 
day, and by an- 


ſecond bail entered into a recognizance before another Judge, e ee 


which makes no alteration of the caſe. i day, hall retite 
A Judge may take a recognizance of bail at his chamber, and to the firft den- 
the entry in his book is a good warrant for the entry of it in the _ 
office, and the practice is ſettled to take ſuch recognizance at Oro. Eliz. 622, 
one time, and another at another time; for the firſt is de bene eſſe, on 
and no complete bail is given till the laſt is taken, and from that - 
taking the recognizance is made up; for ſuch Judge before whom = 
the laſt bail is taken ens the roll; therefore, though taken by dif- 
ferent Judges, the * firſt is of no value till the laſt is taken, 4 [ 189 ] 
for then the bail and the entry is entire and perfect, and not 
be fore. . | | 
- SECONDLY, The return is good and proper; for the ſcire facias 
is not grounded on a proceeding by bill, but on a collateral matter. 
THrinDLY, The capias ad ſatisfaciendum is good, though it is not 
indorſed, | 2 
FouRTHLY, The ſcire facias is well directed to the ſheriff of 
Lands. | | = 
FirTBLyY, The bcdy may be taken in execution on ſuch re- 


, 


cognizance. | 
PER CURIAM. The proceedings are regular. | 
Wherefore the motion was denied. N 
| Williams againſt Lyons. Caſe 119. 
AN ACTION ON THE CASE WAS brought againſt the defendant n atrachmene 
for criminal conver/ation with the plaintiff's wife. lies for endea- 


> * gad 1 20 vouring to inti- 
Upon not guilty pleaded, the cauſe was tried at the Sittings after W 


te Term, and the jury gave a verdict for the plaintiff with two tiff, wr the pur- 


hundred pounds damages. poſe of inducing 
Afterwards the defendant uſed ſome indirect means with the bim to take leſs 
damages than 


plaintiff to take a ſmall ſum, and releaſe the damages; and becauſe ,,. jury gave. 
he would not take thirty pounds, and give ſuch a releaſe, the 855 
defendant got a warrant of a juſtice of peace to take the plaintiff 

tor a pretended murder. The warrant was executed on him on a 

Sunday; he was kept in cuſtody till Menday; and then was arreſted 

in an action of five hundred pounds at the ſuit of the defendant z 

all which was done to extort a releaſe from him. 


This appearing plainly tothe Court, a rule was made for him, the 
conſtable, the bailiff, and the juſtice of peace's clerk, to ſhew 
cauſe way AN ATTACHMENT ſhould n<t go againſt them. 
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Michaelmas Term, 10. Geo. 1. In B. R. 


Cite 120. | Miller again/i Bradley. 


If a judgment A WRIT or ERROR was brought on a judgment in the com- 
for the plaintiff mon pleas, and the judgment was affirmed in the court of 
 deaffirmed ona Eing's bench the laſt paper - day of the laſt Term. | 
writ of error the S * 

ht paper - day of It was contended, that therefore the capias ad ſatisfaciendum 
the Term, a te muſt be returnable in this Term, becauſe tne judgment could not 
4 king gre be ſigned until the guarto die pft, Sc.; if ſo, then the plaintiff 

day, returnable having brought a feffatum capias ad ſatisſaciendum, that myſt be 

the firſt day ef irregular, becauſe there could be no capias ad ſatisfactendum on 2 

the enſung judgment not ſigned, and by conſequence nothing to ground a 

Term. teſtatum capias ad fatisfaciendum, eſpecially this action being 

2. Jones, 200. brought by original. | 

een br centre. The objection is, that this action being brought by 

« proceſs original, no capias ad ſatisfaciendum could iſſue before the judg- 
(Es). ment was ſigned; and it being obtained the laſt paper-day of the 

laſt Term, it could not be ſigned till after the gzarto die poſt, Ec, 

of this Term; fo there being nothing to warrant a cis ad ſati/- 

Faciendum, by conſequence the teflatum capias ad e . e muſt 

0 [ be irregular. . * But when the judgment was ſigned, though in the 
190 latter end of the laſt Term, this by relation is a ſufficient foundation 

do ſue out a cafras the firſt day of the Term, which will be a war- 

rant to found a te/fatum returnable tres Trinitatis, and ſo good. 


To wulch it was Ne that though to ſome purpoſes the 
Term is but one day in law, vet to other purpoſes it is not 10; as 
for inſtance, if there be continuances, there can be no judgment 

| before they are entered, and the principal caſe being by original, 

EN there could be no judgment entered until the guarto die paſt of the 

2. Lev. 208. following Term; fo there could be no fuch judgment as is now 
Salk. 626. ſet up to ground a teffatum capias ad ſatisfaciendum (a), 


Tur Cover. This is a judgment of the firſt day of the Term, 
in which it was obtained by relation, which is ſufficient to ground 
a capias ad ſatisfaciendum, and by conſequence a teftatum capias ad 
ſatiſaciendum; and if there is no difference between an action 
by bill and by original, it is regular. As to the continuances being 

Carried on from one Term to another, no ſuch thing appears on 
the record, fo this execution is regular. It is true, if the 
continuances had been entered, no execution could be prior to 


ſuch entry; and ſo is the caſe of Prince v. Slaughter (6), and 
Debſon v. Bell (c). | | 


(a) See Brand v. Mears, 3. Term Rep. (5) 2. Vent. 104. 
388.; and Coppertlwwaite 2. Owen, (c} 3. Lev. 176. 
3. Term Rep. 657. | : 
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Michaelmas Term, 10. Geo. 1. In B. R. 


5 Whitley azainft Loftus. Caſe 121. 
COVENANT: on an indenture of apprenticeſhip, wherein the In an aden on 
plaintiff covenanted with the father and ſon (the apprentice), 2 cen it by 

and they on the other ſide covenanted with him — plaintiff); — der. 
and this action was brought jointly againſt the father and the account, the de- 
ſon, for that the fon had covenanted faithfully to account at his claration need 
maſter's (the plaintiff's) requeſt, for all ſuch of his maſter's goods not tate a re- 


as ſhould come to his hands. queſt to aGe 


: | count. 

The breach aſſigned was, that the defendant {the ſon) had not 
accounted, &Cc. ; and, upon, ncn infregerunt conventionem pleaded, 
tte plaintiff had a verdict. e e 

Ir Was MOVED, in arreſt of judgment, 

FirsT, That the declaration was ill, becauſe the plaintiff did not 
ſet forth any regueſt made to the ſon to account, which he ought to 
have done, that the defendant might have an opportunity to tra- 
verſe ir. 0 | ey = 

SECONDLY, That the plea is too general, two breaches being 
aligned. Beſides, it is no plea, for one breach is in the negative, 
that he did not account. 


To waicn ztwas anſwered, that the breach is laid in this manner, 
that he did not account, ratione cujus he broke his covenant, 
which is an affirmative. Beſides, this is an exception taken by 
the defendant to his own plea, and is after a verdict, which cures 


an informal iſſue. 


* THIRDLY, That this being a joint action againſt the father and [ I91 ] 
the ſon, and the breach aſſigned only againſt the ſon, this judgment 9 
cannot be maintained. N c = 


Tae CovuRT ſaid, the plea and iſſue are good after a verdict. 


FouRTHLY, That the action ought not to be brought againſt 
the father, for he did not covenant that his ſon ſhould truly 
account, &c. he only covenanted for himſelf ſeparately, to pay the 
money which he was to give to the plaintiff for taking his fon 
apprentice ; and the clauſe in the latter end of theſe articles is in 
the ſingular number, v7z. that each of them (the father and ſon) 
binds himſelf for the true performance thereof; ſo that the father 
cannot properly be ſaid to be bound for his fon, but only for him- 


elt. 


Ix was ARGUED on the other ſide, that this was a covenant 
entered into by the maſter on the cne part, and by the ſon, with 
the conſent of his father, on tne binding part, but by both father. 
and ſon as to all other purpofes ; for though the ſon be only bound 
apprentice, yet they both covenant for the true performance of all 
covenants, &c. the words in the cloſe of the articles being, & that. 


each of them binds himſelf, &c, for the true performance of 
| 34 Q 4 6.608 
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Michaelmas Term, 10. Geo. 1. In B. R. 


Wurrirr cc all the covenants and agreements therein mentioned.“ And 


even from the nature of theſe covenants, the father is always bound 
for the ſon; for otherwiſe maſters could not rely on the covenants 
of their ſons, who are commonly under age, and fo by law not 
capable to conſider what covenants to make; and conſequently in 


this caſe the father ſhall be taken to covenant for the performance 


of his ſon's part as well as his own. - 


THE Cour was of opinion, that the very end of binding the 
father was to anſwer the wrong which might be done by the fon to 
his maſter ; therefore the father muſt be obliged for his ſon's true 
performance of the articles. It is a joint covenant, and amounts 
to the ſame as if it had been in this form: * It is agreed between 


4 the parties, that, &c.” It is true, at the end of the articles the 


covenant is in the ſingular number, “ that each of them did bind 


' © himſelf,” and it muſt be fo where the fon is bound to perform 


the thing for which the covenant was made; and this clauſe is 
vſually inſerted, that the covenants may be taken diſtributively, 
« that each of the covenantors ſhould perform his part ;” the 
latter part makes the former covenants joint or ſeveral ; and this 
makes the covenant of the ſoa bind the father, who covenanted for 


him as well as for Eimſelf. 


1 192 ] 
Caſe 122, 


Coroner being in 


contempt 


con mitte d. 


was 


So the plaintiff had his judgment. 


* The Lord Coningſby againſt Steed. 


A RULE was made, that THE CORONERS of the county of 
Hereford, and THE HIGH BAILIFF. of the franchile cf 
Leominſter in the ſaid county, ſhould ſhew cauſè on ſuch a day why 


an attachment ſhould not iſſue againſt them. 
TE CASE was as follows: 


The defendant Steed was an attorney of this court, and formerly 
HIGH BAILIFF of the liberty or franchiſe of Leominſter. He then 


entered into a bond of five hundred pounds for the faithful execution 


of the faid office; but falling under the diſpleaſure of Lord 
Conineſty, he brought an action of debt againſt Steed upon the 
bond, and ſued cut a letitat directed to the ſheriff of that county, 
to which writ one of the coroners was attorney, and ſolicited the 
ſheriff for a precept to the high bailiff of the franchiſe to make a 
warrant to apprehend the defendant Stec who having brought his 
writ of privilege as an attorney of this court, and the ſheriff having 


returned it upon the latitat, hz would make no precept to the high 


bailiff, &c. Thereupon the plaintiff brought an alias latitat 


directed likewiſe to the ſaid theriff, who ſtill refuſed to grant ſuch 
precept as afereſaid, becauſe of the privilege of the. defendant, 
which he (the ſheriff) had returned on the firſt latitat. An 
original was then fued forth, directed to THE CORONERS, who 
- accordingly made a precept to the HIGH BAILIFF (Who was 
privy to all cheſe proceedings), and then he iſſued forth his warrant 

| Fo — 0 


Mliichaelmas Ferm, 10. Geo, 1, In B. R. 
to the under bailiffs, who arreſted the defendant, and ſtill keep him 
in cuſtody. | | | 

Tar CourRT was now moved for an attachment againſt THE 
cORONERS, and the HIGH BAILIFF and UNDER BAILIFFS, for a 
reat oppreffion, and for an abuſe of the proceſs of this court, 
under 2 pretence and colour of juſtice. | d ; 

And a rule being made for them to ſhew cauſe why an attach- 
ment ſhould not go, 

Ir WAS INSISTED on their behalf, by their Counſel, that 
though it was wrong to ſue out this /azitat directed to THE 


coRONERS, yet they being officers who are to execute the proceſs 


of this court, are not to diſpute or queſtion, whether the writ is 
ifued lawfully or not; neither are the HIGH BAILIFF or UNDER 
' BAILIFFS to do any ſuch thing, but all of them are to obey the writ; 


TRI Lon o 
Cox ix GSR 
again 
Srz In. 


and if ſo, then the affidavit of the “ defendant charges them with no 0 [ | 193 ] 


crime but only in obeying the proceſs ; which is fo far from bei 

an offence, that it is probable, if the defendant had brought an action 
of falſe impriſonment againſt THE CORONERS and the reſt, &c. 
they might have juſtified under this writ and warrant, | 


Tk Copgr. A writ is never directed to THE CORONERS 


where the ſheriff (who is the proper officer) ſtands indifferent; 
and it was admitted on all ſides in this caſe, - that the ſheriff was 


indifferent ; ſo that the matter ſeems to be very ſuſpicious againſt 
THE CORONERS and the HIGH BALLIFF, viz. that they were privy 
to this oppreſſion. | | 


Therefore the rule was abſolute as to them, but diſcharged as to 
the under bailiffs. 


Afterwards, on the laſt day of Hilary Term following, one of the 
cORONERsS Was brought up in cuſtody into court, and bailed, the 
other being bailed before, to anſwer upon interrogatories the next 
Term, 85 | > 

And accordingly Edwards, one of the coroners, and Carpenter, 
the high bailift, were brought into court, the other coroner, 
Landen, being in the king's bench. | 


Edwards depoſed, that he knew nothing of this oppreſſion, nor 
ated therein otherwiſe than by a general power he gave to the 


other coroner, Landen, to put his (the faid Edwards's) name to all 


writs that came to him directed to THE CORONERS, &c. and that 
he never ſaw this writ, 


His counstr thereupon moved, that he might be diſcharged ; 
for if one ceroner give the other authority to put his name to a 


particular writ, that might probably be a contempt to this court, 


becauſe he might know the nature of ſuch a ſingle writ z but 
where ſuch a general truſt or power is repoſed in one coroner by 
another as to ſet his name to all writs which ſhall come to his 


hands 


Michaelmas Term, 10. Geo. 1. In B. R. 
Tux Less hands, there cannot be ſo much as the leaſt ſuſpicion of any con. 


—_ | tempt. | | | | 
STEED. Tu Couxr. This general authority muſt be intended to do 
all legal arts; fo that if the other coroner to whom it was given 
abuſe it, ſuch abuſer cannot be a contempt by that coroner who 
gave the power. h : | 
Therefore this appearing to be the cafe of Edwards, one of the 
coroners, he was diſcharged. 
But Carpenter, the H1GH BAILIFF, having owned that what he 
had done was by order of the plaintiff, and that he did it knowingly, 
though he did not adviſe the doing it, he, being in conteimpt, Was 


committed. 

* {194 ] \ 

_ Cafe 123. | * Anonymous. 1% 
A prohibition PROHIBITION was moved for to the court cf admiralty, upon 
will not lie after an affidavit that the cauſe of action did not ariſe on the high 
ſentence. except ſea. | 
for cauſe on the | | | Fc 
oy hs the Pro- But it was denied PER CURIam, becauſe ſentence is paſſed ; 
2% uh 5 and then no prohiþition ought to be granted but for ſome cauſe 
ee apparent on the face of the record. | . 

« Admiralty” (F. 9.). 6. Com. Dig. . Prohibition” (D.) 

1 1 3 
Caſe 124. The King againff The Bail of Strudwick. 
. Sg des TRUDWICK, who was the principal, gave a recognizance 
RO dener with bail, conditioned to keep the peace for a year, and aiter- 


recognizance of * : A 2 a 
bail until the wards to appear in this court on tae firſt day of this * Term, which 
von · appearance he dig not. | 
of the principal . : 88 5 

IT was MOVED, that his recognizance might be created, fo that 


de entered. 
n 

7 Bar K. B. the bai! might be preſecuted. : 
76. 402. IT was INSISTED for them by their Counſel, that this motion 
was irregular, becauſe there was no default of Strudwict's appear- 

ance entered. PR 

Tre Cour was of opinion, that it was improper to offer 
anything againſt the bail until the default of the appearance of 

the principal was entered; and if they had anything to offer, the 
time would be when a /cire facias was ſued out, and it could 
not then be done until the default of appearance as aforeſaid was 
AFTERWARDS this default of appearance, &c. was entered 

and the recognizance being eſtreated, a ſcire ſacias was brought 
againſt the bail. 8 0 | 
Ir was INSISTED for them, that ſince the faid recognizance 
was given, the defendant Strudtbicł had entered into another recog- 


nizanee to appear and anſwer AN IN FORMAT ION cxhibited againft 
8 mg 


Michaelmas Term, 10. Geo. 1. In B. R. 


him ; upon which he was afterwards convicted, and committed to Tux Kixe 
TYE MARSHALSEA 3 fo that he being taken out of the cuſtody of __ 1 
te ball by a legal proceſs of this court, by that means they are g unwiez. 
diſcharged, and that he could not be brought up and rendered by ; 

them, becauſe he was-eſcaped out of gaol. | | 


There was no cemmittitur of the principal entered; and if, for 
that reaſon, the Court ſhould be of opinion thar the bail were not 
diſcharged, | | | 

Ir was MOVED, that then the proceedings upon the ſcire 

acias might be ſtayed till the common day of treats, becauſe 
the bail might have an opportunity of re-taking him within that 
time. | | 3 
Tur Crier Jus rien held, that where a man is admitted to 
bail, he is, by intendment of law, in their cuſtody; but when he 

is taken from them by the proceſs of this court, then they are diſ- 
charged. : | | 


ALL THE OTHER JUDGES were of a contrary opinion, viz. 
that they are not diſcharged until the committitur of the principal is 
entered; for though he was committed upon the conviction on the 
information, he was as much in the power of his bail as if he had 
been at large, or ſtill in their cuſtody; for upon a motion in this 
court, they might have him brought up at any time, and rendered 
back again in diſcharge of themſelves. 


Afterwards, upon another day, 


IT was MOVED, that the committitur of the principal might 
be entered, ſo as the bail might take advantage thereof, and 
that the proceedings on the ſcire facias might be ſtayed in the 
mean time. 

THE CoURT would not ſtay the proceedings on the ſcire facias, 4 
but ordered that a nit ee e, be 3 on < 25 re- [ 1961 
cognizance; for there being two, viz. one for the peace and the 
appearance of the principal, which was forfeited for his not ap- 
pearing, and the other for his appearance to anſwer the informa- 
tion, upon which he was afterwards convicted, the committitur 
mult be entered on the laſt recognizance, 


Parr againſt Purbeck. : FE Caſe 125. 


NA ACTION OF COVENANT for non-payment of rent reſerved If,inexecutings 
upon a leaſe for years, there was judgment againſt the defendant Vit of cnquiry 
„ or > 3 . in an action of 
default; and upon a writ of enquiry executed, the jury gave the .,,...n for 
Plaintiff but one ſhilling damages, and no more, though he proved non-payment of 
tnat the defendant owed him one hundred and fifty pounds for rent reſerved on 
rent, | 8 | a leaſe, the jury 
ES give leſs than the 
ent in arrear, the Court will quaſh the inquifition, and grant a new writ of enquiry on payment of coſts. 
. C. poſt. 213. 2. Leon. 214. 3. Leon. 177. Barnes, 230. 448. Stra. 425. 515. 5. Com. 
D'g. © Pleader- (Z. 5.) | 
| The 


* 


l r 8 828 
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agamft 
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The reaſon why the jury gave a ſhilling and no more was 
becauſe the defendant took tnis leaſe of the plaintif of a certain. 
piece of ground, in which he (the leſſee) covenanted to 


much rent; and the leſſor covenanted, that he ſhould have =o 


ſewer or dam to keep water, he (the leſſee) intending to ſet up a 


' pzper-mil!, but the commiſhoners of ſewers had made the water. 


courſe fo narrow, that he could not have water ſufficient for his 
purpoſe ; and being unwilling to fue the leſſor upon this covenan;, 
he left the land to the leſſor; and thereupon another perſon en- 
tered, and was poſiziled thereof, and ſet up a corn-mill, and the 
miller paid the rent; and all this being known to the jury, who 
were of the neighbourhood, they gave tae plaintiff a ſhilling, and 


And now IT WAS MOVED to ſet aſide this writ of enquiry for 
the ſmallneſs of the damages; for ſince this action of covenant was 
brought, and the breach aſſigned for non-payment of fo much rent 
in certain, the jury were obliged to find the whole. It is true, if 
it had been in an action for damages, they might have found 
only; and it is uſual to ſet atide a writ of enquiry for ſmallneſs of 
damages, where no manner of evidence is given why they ſhould 
be mitigated /a) ; which is this caſe. D | 


THe COUNSEL for the defendant inſiſted, that the execution ofa 
writ of enquiry is not to be ſet aſide, and a new writ of enquiry 
granted, for the ſmallneſs of damages given * by the firſt jury, un- 
I-{s there be ſome contrivance or nifter management; and fo is 
the caſe in Salleld Rep. 647. Incovenant to pay a fum certain, as 
in the principal caſe, and that upon default of payment it ſhould 
be lawful for the covenantee to enter and take the profits, &c. 
the defendant pleaded in bar, that the plaintiff did enter and take 
the profits; and upon a demurrer to this plea, the plaintiff 'had 
judgment, and a writ of enquiry, and ſmall damages; and upon 2 
motion, a new writ of enquiry was awarded, becauſe an action of 
debt might have been brought upon this covenant, it being to pay 
a certain ſum, and in ſuch action the jury upon a writ of enquiry 
muſt have given the whole ſum, unleſs the defendant proves 
ſomething in mitigation, which was not done in that caſe; 
therefore the Court looking upon it to be a contrivance of the 
jury, awarded a new -writ of enquiry ; yet they held it to be 2 


common rule, that no new writ of inquiry ſhall be granted for 


too ſmall damages, if there was no contrivance in the caſe ; for if 
it ſhould, this inconveniency might follow, viz. the ſmail da- 
mages given by the firſt jury might influence the ſecond jury to 
give greater. | 1 

- Trz Cour was of opinion to ſet aſide this writ of enquiry 3 
for theugh'the ſuppoſed breach of covenant, on the plaintiff's tide, 


Vas true, 212. that the defendant had not ſufficient water to ft up 


his paper-mill, and that had been given in evidence to ti e jury on 


(2) Sce Parr v. Niblet, poſt. 213. 


the 


Michaclmas Term, 10. Geo. 1. In B. R. 


the writ of enquiry, yet they could not have mitigated the damages Pan ö 

on that account, much leſs when it was not given in evidence. „ 

It is true, the leſſee left the land for that reaſon, and another en- 

tered and poſſeſſed it, which entry, &c. might have been given in 

evidence upon the trial of an itiue joined, but not to a jury upon a 

' writ of enquiry after a judgment by nil debet ; neither did the- 

defendant give it in evidence to the jury, but pretends they knew 

it themſelves. It is admitted, that in covenant where damages are 

to be recovered, the jury upon a writ of enquiry are the proper 

judges of the quantum of the damages; and for that reaſon the 

Court will not ſet aſide their inquiry, where they give ſmall 

damages; but it is otherwiſe where the covenant is for payment 

of money, and the ſum is aſcertained, becauſe in ſuch caſe the ſum 

being certain, the jury cannot leſſen the damages; and this is the 

conitant difference in ſuch caſes; and it is the fame as if an | 
| aſumpfit had been“ brought for money upon a note under hand, | 198 J- 
for there the jury cannot mitigate the damages; if they do, the © 5 
Court will ſet their verdict aſide. 


And ſo it was done in the principal caſe upon payment of coſts, 
&, : : 


* 


Anonymous. „„ Caſe 126. 


HE PLAINTIFF brought an action in the court of common If a declaration 
1 pleas, and laid four counts in his declaration. The defendant nũſt of ſeveral 
demurred to one of them, and the plaintiff joined in demurrer, and A IP 
had judgment, and then he entered a nalle praſequi as to the other to one of them, 
three, but without any mz/ericordia 3 which the defendant believing and judgment, 
to be erroneous, he brought a writ of error in the court of king's. on a joinder in, 
bench, and aſſigned this matter, there being a precedent in Coke's CO os 
Entries, that it is erroneous (a). | : Blaintier, = 


i a | 3 —— 8 : 2 May enter 2 
Ir was ARGUED in ſupport of this judgment, that by the ſtatute „ a 


of Feefailes, 16. & 17. Car. 2. c. 8. & no judgment after verdict, the other counts 

« &c. ſhall be reverſed for want of a miſericerdia;“ and by the without a aiſe- 

ſtatute 4. & 5. Anne, c. 16. for the amendment of the law, it is d. 
enacted, © that no judgment ſhall be reverſed, or writ of enquiry x. Roll. Abr. 

« of damages ſtayed or reverſed, by reaſon of any matter which 217. 

would have been aided by any ſtatute of Feofailes in caſe of a 5 Co. 49. 

« verdict, ſo as an original writ, or bill or warrant of attorney is 8. Co. 61. : 

© fied.” Now the want of a miſericrdia is matter which is aided cel ger (0.4 

by the ſaid Aatute of Teofailes in caſe of a verdict; and therefore i +> 
the faid ſtatute of feof, t 
is within the aforeſaid act made for the amendment of the law; and | 

the judgment is not to be reverſed where that word is omitted. 


Tax CourT. If the entry of a miſericordia had been neceſſary 
at common law, there is no ftatute of Fefailes which cures the 
want of ſuch entry; for thoſe ſtatutes extend to judgments entered 
by confeſſion, 121 dicit, or non ſum informatus; but the principal 

I : | 


(] Co. Ent. 676. 
judgment 


_ 
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Kxoxrieers. judgment is neither of theſe, for it is a judgment upon a deniurrey 
oined. Now at common law there was no-need of entering a 
miſericordia in ſuch cafes, becauſe fuch entry is only pro fall; 
clamore ; and here is no colour of any falſe complaint, becauſe the 
plaintiff ſays, non vult ulterius projequt; and as for that caſe in 
Coke*'s Entries, many of them have been condemned. 


S8o the judgment was affirmed. 

199 „„ 

Caſe 127. * Clarke againſt Corniſh. 
MWedneſday, 26 November 1723. 


Sire facias . JT WO PERSONS entered jointly and ſeverally into a recogni- 

4 Fut « zance of four thouſand pounds bail for another; and after. 

and a ſeveral Wards the plaintiff brought a ſcire facias againſt both of them 
judgment a- jointly, and had two nihils returned; on which plaintif prayed 
gainſt each of execution againſt each for the whole debt, which was awarded 
__ accordingly. I | | 
＋ Sid. 339. | 


x. Lev. 225- Ir was now oBJECTED, that execution ought not to be 


awarded againſt each for the whole debt, becauſe a ſeveral judgment 
cannot be given upon a joint /c:re facias, no more than upon a 


bond. 


It is true, a recognizance may be joint and ſeveral (as this was), 
and ſuch a recogmzance may warrant a joint and ſeveral ſcire 
Facias; but yet a ſeveral judgment can never be had upon a joint 
ire facias againſt each of the cognizors ; for the plaintiff might 
bave brought a ſcire facias againſt each of them ſeparately, andnot 
againſt both jointly. | | : 
Tun Cour was of opinion, that this was the conſtant form, 
and fothe judgment was affirmed ; for if the award of the execution 
be joint, yet the plaintiff may have ſeveral executions ; and though 
the /cire facias is joint againſt both, yet the execution may be 
ſeveral ; for as the recognizance is joint and ſeveral, to compel 
oe plaintiff to bring two ſcire facias would be only to multiply 
actions. | 


Caſe 128. King and his Wife againſt Baſingham. 
Where the wife AN ACTION ON THE CASE, &c. was brought in the common 
mall not be pleas by huſband and wife, in which the huſband declared. 


Joined in the upon ſeveral counts, and one of them was for money lent to the 


I ber qefendant by him and his wife, by his conſeat, and promiſe made 


S. C. poſt. 342. to them bot. | 

2. Mod. 269. Upon non afſumpſit pleaded the plaintiff had a verdict. 

10. Mod 161. ; | ; | 
Ld. Ray. 443. 1. Stra. 61. 229. 2. Stra. 726, 977. 1. Bac. Abr. © Baron and Feme“ (K.). 
Sid. 346. a 8 


Michaelmas Term, 10. Geo. 1. In B. R. 


jr WAS MOVED in arreſt of judgment, that the declaration was Kine 
1, becauſe the wife was Jeiand in this action with her huſband, * wo ks 
which ſhe ought not to be; and that the joining her in the action ,, = 9 
being matter of ſubſtance, was not helped by this verdict ; for | 

| by this means, if the huſband ſhould die, then what is recovered 


would ſurvive to her, when it ought to go to the executor of the 
huſband. TR. | | 
But the judgment was affirmed. | 


A wRIT OF ERROR being brought in the court of king's bench, sid. 346. 
the ſame objection was made there; and that this action was | 
founded on a contract made by the wife, when by law ſhe cannot 

make any contract during the coverture. 


Lk excepted to the declaration, that the money being alledged to 
be lent by huſband and wife, muſt be preſumed to be lent during 
coverture; and then the money is the huſband's money only, for Cro. Jac. 644. 
which he alone ought to have brought his action; for a wife can Pl 
have no intereſt in money during coverture. | 


Ir was ARGUED in ſupport of the ation, that this objection ® | 200 ] 
came too late, it being after a verdict ; and thatit ought to be made 
good, if by any conſtruction it might; therefore it ſhall be intended 
that the huſband and wife were joint traders, and that ſhe lent the 
money to the defendant before marriage. Beſides, where a Cro. Eliz. 6z. 
promiſe is made to the wife, if the huſband bring an action for Cro. Jac. 77. 
himſelf and his wife, he makes that promiſe good by his own Ndl. Ar. * 
conſent. 8 | 3 Sid. 25. 
Tre Chikr JusTICE, If the money was lent during cover- 2 2 x _ 
ture, the declaration is falſe, becauſe then the wife could have no 2. Mad: 217. 
money. | 55 5 | 


Adjournatur (a). 


(a) This caſe was argued a ſecond 11. Geo. 1. it was argued a third time, 
time in Trinity Term, 10. Geo. 1. on when the Court inclined againſt the 
. Saturday, 20 June 1724. NoTz t plaintiff, S. C. poit. 341. 
former edition, And in Hilary Term, ; 


\ 


The Pariſh of Wrotham againſt The Pariſh of St. Olave. Caſe 129. 


JOHN RICHARDS, his wife, and five children, were removed Attachment a- 
by an order of two juſtices from the pariſh of Capel! to the gaimt pariſh. 
parith of Vrotham, in Kent, that being adjudged to be the laſt vificers tor 2 
place of their legal ſettlement. Afcerwards, upon an appeal to the n i 
next quarter- ſeſſions, that order was quaſhed ; and thereupon: the man = Rag 
poor man and his family came back to the pariſh of Capell, and by miy. 
another order were again removed to Vrotbam. This order, 
being removed into the court of king's bench by certiorari, was, 
by the conſent of both parties, referred to the Judge of aſſize, who, 
upon hearing the evidence on both ſides, directed, that the _ 
| 5 | ould 
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Wrornan ſhould be tried upon a feigned iſſue, which was done accordingly 

Parr at the next aſſizes; and the pariih of Niotham had a verdia; 

| 13 aan and ſo both the former orders were quaſhed. But the pariſh of 
er Sr. OI Av. Capel! being diflatisfied with this verdict, procured the pariſh. 
officers of St. Olave, in Southwark, to permit this man and his 

family to dwell in a tenement there, on purpoſe that they might 

remove him to I rotbam. Accordingly they came into the pariſh 

of St. Olave, and lived there ſome time, and were afterwards 


removed from thence by an order of two juſtices to / rotbhon, 


which order was confirmed upon an appeal to the next ſeſſions; 


ſo that by this means the pariſh of Capel! was diſcharged of him, 
*[ 201 ] becauſe * an order confirmed upon an appeal makes a good 
ſettlement in that pariſh by whom the appeal is brought, againk all 
other parithes whatſoever. 0 
It was now moved, that this laſt order might be quaſhed, and for 
an attachment againſt the churchwardens, Sc. of Capell, for this 
contrivance. | | 


But THE Cour would not quaſh the order, but made a rule 
for them to ſhew cauſe on ſuch a day why an attachment ſhould not 
o; and probably when ep come to thew cauſe, they may con- 
Eat to have the orders quaſhed; but they ſhewed no cauſe, and fo 
the rule was made abſolute. „„ | 


Caſe 130. The King againſt Jones. 
Verdi& given HIS was an information in nature of a quo warrants againſt 


upon an infor- Jones and Powell, for pretending to be burgeſſes of Breck. 
mation in nature „cg, in Males, and to ſhew by what authority they claimed to be 


of aguowuarrarte, burgeſſes, &c. | 


greg it may . 1 

{et aide; al Upon not guilty pleaded, the cauſe came on to trial at the aſſizes 
33 in Herefirds = upon hearing the evidence, the Counſel for the 
1 king deſired that the matter might be found ſpecially, for that it 
S. C. ante, 166. appeared by the charter of this corporation that the burgeſſes, 
S. C. poſt. 291. and all other officers thereof, ſhould be choſen de inhabitantibus, 
S. C. 2. Stra. and that the defendants Jenes and Pœuell were not inhabitants of 


782. Breckneck. N 
S. C. 3. Bro. : : 8 3 = a 
C. P. 4239. But there being evidence given, that the uſage had been againſt 


the charter, the jury gave a general verdict upon the uſage, viz, 
that the defendants were not guilty x. i 
And now it was moved to ſet aſide this verdict, for two rea- 
FirsT, Becauſe it was given againſt evidence. i 
SECONDLY, Becauſe the jury refuſed to find a fpecial verdi 
which they ought to have done when it was required. 


And 
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And becauſe of the difficulty of the caſe, this queſtion was Tux R 
referred to ALL THE JUDGES or ENGLAND (a), Whether a = 
verdict by which the defendant is found © not guilty” on an 
information in nature of a us warrants, could be ſet aſide, and a 
new trial granted. ET pu 

And THE JUDGEs were equally divided, two againſt two in each 
court, ſo that not one Court was unanimous in opinion of either 
ſide ; but fix of them were of opinion, that the verdict might be 
ſet aſide, and ix were of a contrary opinion. 

And it being now moved again to ſet aſide this verdict, for T1 202 1 

- the reaſons before - mentioned, 5 | , 


Taz CourT was of opinion, that ſince this was become a 
queſtion, Whether it could be done, pr not? it ought to be de- 

termined 3 that it was certain a verdict in a criminal cafe could not 
be ſet aſide for finding againſt evidence ; but then the queſtion 
will be, Whether this caſe is criminal ? And as. to the other 
reaſon for ſetting aſide this verdict, which is, that the jury refuſed 
to find the matter ſpecially, there ſeems to be ſome colour in it; 
for upon ſuch refuſal, even a verdict given by a ſpecial jury, and 
upon a trial at bar, hath been ſet aſide ; and certainly it will not be 
denied, but that a miſdemeanor of a jury will avoid their verdi& ; 
and it is a miſdemeanor in them to refuſe the finding a ſpecial 
verdict when deſired, becauſe every man has as much right to have 
2 point of law determined by the Judges as he has to have any - 
matter of fact tried by a jury; and it would be unreaſonable, that 
it ſhould be in the power of any jury to hinder the trial of matters 
in fuch a due method as the law preſcribes ; therefore a rule was 
made, that the plaintiffs ſhould ſhew cauſe why this verdict ſhould 
not be ſet aſide. | | | 

And upon another (5) day THE COUNSEL for the defendants . 


offered the following reaſons why this verdict ought not to be ſet 
alide, and a new trial granted. 
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FigsT, For that it was never yet determined that any Court 
could ſet aſide a verdict, or grant a new trial, where the defendant 
was acquitted in a quo warrants brought againſt him for uſurping 
any franchiſe ;z and an information in nature of a quo warrants is 2 
criminal proſecution, in which proſecutions the Court will never 
ſet aſide any verdict and grant a new trial. It was ſo adjudged in 
the caſe of The King v. Read (c), which was an information 
againſt the defendant for perjury, in giving falſe evidence at a trial 
of a cauſe in the court of king's bench ; he was acquitted upon the 
information; and upon a motion for a new trial, upon an affidavit 


(a) This reference was not made in towards the end of the Term, at which 
the preſent caſe, but in the caſe of the time the defendants came to ſhew cauſe. 
Mayor ot Sali ſpury. Nor E 0 the former Nor to former edition. . 
edition, * . | (c) T. Ray. 34. . Lev. 9. 1. Sid. 

(5) The firſt account to be found of 149. 153. | | 
this caſe is in Hilary Term, 20. Geo. | 
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made that ſome material witneſſes to prove the perjury were abſent, 


it was not granted. The caſe of The King v. Sir Fohn Fackſon (a) 
went farther than any caſe of this nature, which was an action of 
treſpaſs brought by the plaintiff Jack/on againſt one Primate ; 
and the plaintiff had a verdi& ; with which the defendant Primate 


+ [ 203 ] being not ſatisfied, he indicted the witneſſes * of the plaintiff for 


perjury ; which being ready for trial, Sir John Faciſon ordered 


his ſervants to beat and impriſon thoſe witneſies who were to prove 


the perjury, ſo that they could not be at the trial; and thereupon 


the defendants were acquitted. Now though all this matter 
appeared to the Court, upon a motion for a new trial it was not 
granted, becauſe it was in a criminal caſe in which the parties were 


acquitted; but an information was ordered againſt Jackſon, 


who was convicted and fined. And this is likewiſe a criminal 
proſecution in tie very nature of it. It is true, by the ſtatute of 
9. Anne, c. 20. a man is admitted to try his private right in an 
information; the words of which ftatute are, If any man ſhall 
« uſurp an office in a corporation, it ſhall be lawful for the proper 
« officer of the king's bench court to exhibit an information 
« againſt him in the nature of a gus warrant, at the relation 
4 Nay perſon deſiring to proſecute, who ſhall be mentioned in 
cc ſuch information as rclator againſt ſuch uſurper, and to proceed 
ce as uſual, &c. And though by that ſtatute an information has 
the quality of a civil action, viz. if the defendant ſhall be found 
guilty, he ſhall pay coſts ; and fo likewiſe ſhall uE RELATOR, 
if * be given againſt him; yet ſtill the proſecution is for 


an offence of a mixed nature, and the civil part cannot be tried 


without the trial of the criminal part; and there is no difference 
between an information in the nature of a gue warranto and an 
information merely criminal as to the ſetting aſide a verdict in 
either. And hitherto ſuch informations have been accounted 
criminal proſecutions, and that by the plain opinion of the Legiſla- 
ture; for it is well known, that actions qui tam, Fc. informations, 
and indictments, are excepted out of the ſtatute of 7eofailes ; 


and the reaſon is, becauſe thoſe are all criminal proſecutions, and 


for that reaſon they would not have extended to informations in 
nature of a que warrants; and therefore it was. expreſsly provided 
by the Legiſlature, that all ſtatutes of Jecfailes ſhall extend to ſuch 
informations. 1 i 

It is true, upon the firſt motion of th is matter in court, there 
were ſome other reaſons offered for ſetting aſide this verdict, for 
ſome other miſdemeanor of the jury, vi. that after one of them 
was ſworn, and had heard part of the evidence for the proſecutor, 
he went out of the hall to make water, and was abſent about two 
minutes (0%, and but ten or fifteen yards diſtant; and that 
when they all withdrew * to conſider of a verdict, and could 
not agree, they all conſented. to poll, and to find for that 
fide on which the majority ſhould fall, and that ſeven polled for 
the defendant ; and thereupon they found a verdict for hin. 


{a) 1. Lev. 224. [s) As the juryman himeclf ſwore by m_ 8 
Toy 


Michaelmas Term, 10. Geo. 1. In B. R. 


Now as to this matter, it is of no weight to ſet aſide this ver- Tax Kix G 
dict; it was not ſo much as mentioned when the verdict was . 
brought in, nor was any exception made by the Judge (who tried | 
the cauſe) to any of the jury who were impanelled to try the like 
iſſue the next day, between The King v. Powell. 


The chiefeft reaſon for ſetting aſide this verdict was, that it was 
given againſt evidence, and their refuſal to find a ſpecial verdict 
when required; for it being expreſsly provided by their charter, 
that tne burgeſſes of this corporation ſhould be choſen de inhabitan- 
tibus, but the uſage being contrary, they gave a general verdict 
upon the uſage, when they ought to have found the matter ſpecially. 


Now in anſwer to the firſt reaſon, it is the conſtant rule never 
to ſet aſide a verdi& for being againſt evidence, unleſs it was 
inſiſted to be ſo at the trial, eſpecially after a defendant is 
acquitted z and then as to the other reaſon, viz. their finding 
againſt the expreſs proviſion of their charter, when they ought 
to have found that matter ſpecially, they might have cured it by 
ſpecial pleading, if they had thought it proper ſo to do. | 
But this 1s not a finding againſt their charter, becauſe thoſe per- 
ſons who lived within ſach precincts, and had uſually been choſen 
burgeſſes, and exerciſed other offices in that corporation, may pro- 
perly be ſaid to be inhabitants thereof within the meaning of this 
charter; therefore this Court, without ſome extraordinary induce- 
ment or great inconveniency ſhewn, will not make a precedent to 
take away the plea of autrefois acquit from the ſubject, which is a 
fence allowed by the common law againſt the inſults of power. 


ON THE OTHER SIDE it was argued, to ſet aſide this verdia, 
that an information in nature of a que warranto was nota criminal, 
but a civil proſecution. It is true, the ſtatute 9. Anne, c. 20. is, 
That if the defendant be found guilty of an uſurpation, the Court 

c may fine him; but that does not make it a criminal proſecution, 
becauſe the fine is only a conſequence, that the right was not in the 
perſon who is to pay it; for the right is the only thing, and pro- 
bably for that reaſon the Counſel on the other ſide did not ſo much 
as mention the fine. : | 


* That which was now principally inſiſted on was, the finding * [ 20 5 ] 
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againſt the expreſs words of the charter, which appoints that the 
burgeſſes ſhall be choſen de inhabitantibus of the corporation, when 
the defendants were not inhabitants thereof. It is true, the charter 
confirms the uſages there, but it cannot confirm ſuch uſages which 
are againſt the expreſs words of the charter itſelf. 


So that the queſtion is, Whether perſons who are not inhabitants 
of the corporation could be good burgeſſes thereof by uſage ? 
wich ought to have been found ſpecially, becauſe the uſage being 
inconſiſtent with the charter, muſt for that reaſon be quite deſtroyed, 
as in the caſe of The King v. Philips, where there were two 
charters, and the laſt contrary to the firſt, it was reſolved that the 
hiſt was merges in the laſt, 5 
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Michaelmas Term, 10. Geo. 1. In B. R. 


Tax Kix So in the principal caſe, though it had been an ancient uſage to 
2 chooſe burgeſſes not dwelling in that corporation, yet ſuch uſage 
mut de merged in the charter, for that abrogates all the uſages 

and cuſtoms which are inconſiſtent with the charter; and there. 
fore they can never ſubſiſt agaialt it. 


As to the miſdemeanor of a juryman, it is true, if he eat or 
drink whilſt the verdict is under conſideration, he may be puniſh 
but that doth not make it void; though it is otherwiſe if he abſent - 
himſelf, becauſe he cannot hear all the evidence, fo as to be rightly 
informed of the whole; for no man knows what part of an argu- 
ment, or What fort of evidence, may convince him; therefore he 
ought to Hear the whole, becauſe one part may either ſtrengthen or 
weaken the other. | 
_ _ Beſides, the polling by the jury is like the fillip of croſs and pile, 
if croſs for the plaintiff, if pile for the defendant ; and certainly 
where verdicts are given by the majority of the poll, they cannot be 
given upon due conſideration of the cauſe ; therefore if there was 
nothing elſe in the caſe, that is a ſufficient reaſon to ſet afide this 
verdict ; but it could not be objected at the trial, becauſe this miſe 
demeanor was not then known. | : 

As for the caſe of Sir John Jackfor, who ordered his ſervants to 

beat and impriſon Primate's witneſſes, becauſe they ſhould not be 
at a trial to prove Sir John's witneſſes guilty of perjury, and there- 

upon thoſe witneſſes were acquitted, and no new trial was granted; 

it is true, this is reported in Levinx, but there is no clear reaſon to 

ſupport the judgment given in that caſe ; it is no more than for a 

man to be diſcharged of one crime by committing another ; for the 

[206 * defendants in that caſe were acquitted of perjury by beating and 

| impriſoning the witneſſes who were to prove it at a trial ready to 

come on, and no new trial was granted, becauſe it was in a criminal 

caſe ; but admitting it to be ſo in a caſe merely criminal, it is note 

fo in an information in nature of a gus warrento ; for if it ſhould, 

it would be of the utmoſt ill conſequence to all corporations, and it 

might endanger our very Conſtitution. | 


But it is not a ſettled rule, that a new trial cannot be granted 
in a Criminal caſe, where the defendant hath been acquitted ; 
for if the acquittal was upon a trial without due notice, certainly 
a new trial might be granted ; and the rather, becauſe no bill of 
exceptions will lie where the crown is concerned in the proſecution, 


Tre Courr firſt anſwered the objections, and ſaid, As to the 
miſbehaviour of the juryman, who was abſent for two minutes, 
it was not puniſhable ; but if it was, it ſhall not avoid the verdict: 
and as for their polling and giving a vervict where the majority fell, 
per PRatTT, Chief Fuftice, it is not like the caſe of the fillip for a 
thilling, if croſs for the plaintiff, if pile for the defendant ; becauſe 
that was a verdict which depended merely on chance; but the {a pol- 


(a) FoxTrzscus, Fuſtice, was of a jeries; and it was Ike the caſe of cross 
contrary opinion, and ſaid, polling was and p:ic ; for the jury ſhould conic 
little better than chance 5 that it was ent ther, by goa rraſoning. 
Bit the denn of ihe inſtitution ei 
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Wichsen Term, 10. Geo. 1. In B. R. 


ling was only giving credit and weight to the authority of the Tux King 
greater number of the Jury. | 
As to the objection, that the jury ſhould have found a ſpecial, 
and not a general verdift upon the uſage, it doth not appear that 
tte Judge who tried the cauſe directed them to find the matter ſpe- 
cially 3 for he might think that there being no negative words in the 
charter to exclude their ancient uſages, that ſuch cuſtoms and uſages 
which they had before the charter did ſtill ſubſiſt ; fo that this diſ- 
charges them from the imputation of finding againſt the direction 
ol the Judge; but if he had directed them to ſind the matter ſpe- 
cially, in ſuch caſe they ought to find it ſo, becaule every ſubject 
hath a right to have a point of law determined by the Court, and 
not to have it huddled up in a general verdict by a country jury. 


*The objestion which goes to the whole is, that a new trial [ 207 Þ 
cannot be granted in a criminal cauſe where the defendant is 
acquitted : now, whether it may be granted, or not, is a queſtion. 
fit to be conſidered. It is true, it is generally held that it cannot; 
and ſo it was adjudged in Sir 792hn Factfon's Caſe (a); but that 
is a very extraordinary caſe, for it is inconſiſtent with reaſon not to 
grant a new trial where a man is acquitted by his own artifice of a 
crime not capital; for it is (as hath been obſerved), that where a 
man hath committed one crime, he ſhall have it in his power to 
avoid juſtice by committing another, | 


But admitting that caſe to be law, then the queſtion will be, 
Whether a proſecution by an information in nature of a guo war- 
ranto is a Criminal cauſe, or not? upon which queſtion the Judges 
of England have been equally divided. 


PrRATT, Chief Fuſtice. If this is not to be looked on as a cri- 
minal proſecution, I thould readily grant a new trial. This lately 
hath been made a queſtion, and was referred to all the Judges, 
who were equally divided in opinicn, fix againſt fix, and each 
Court was alſo divided: I was for a new trial (C). | 


' FoRTESCUE, Juſtice. I was againſt a new trial, and am fo till. 
Indictments are ſometimes uſed only for trying a right, and yet it 
was never pretended to grant a new trial in them. It is objeCted, 
that this is a mixed ſort of a proſecution, and not entirely criminal : 
if ſo, ſtill it is criminal. It is objected, that tae fine impoſed is 
always ſmall, but it may be large. | 


RaymonD, Juice. Theſe informations are only methods to 
try the right, and ought to be looked on as civil actions; and 
though a fine is impoſed, yet that makes no alteration ; for ſome- 
times in actions confeſſedly of a civil nature a fine is ſet, as in 
actions of treſpaſs vi et arms. This is my preſent opinion; but I 

would adviſe. | 


Taz Court was of opinion, that the verdict was againſt law ; 


for the charter is to be underſtood negatively de inhabitantibus, 
(% Rex v. Bennett, 21. Viner Abr. 480. pl. 17. S. C. 1. Stra. 101. | 
R | and 
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Michaelmas Term, 10. Geo. 1. In B. R. 


Tax Kixe and ſo deſtroys the uſage; and where a jury bring in a verdig 
S againit law, agreeable or not agreeable to tlie direction of the Judge, 
Jenxks. the verdict ought to be ſet aſide. 


* 208 ] * But afterwards, on the laſt cay of Hilary Term following, 

THE CHIEF JUSTICE declared, that it was the opinion of hz 

WHOLE COURT to grant @ new trial, if it could be granted by 

law; butit being a point wherein the Judges had ſo much differed, 

it ought to be well conſidered, becauſe it affected all the corpora- 

tions in England; and that it was never yet known, that a verdi& 

_ was ſet aſide by which the defendant was acquitted in uy ok 
whatſoever upon a criminal proſecution, 


Caſe 131. Turner again Turner. 
S. c. caſ. Chan. THIS was a trial at bar, upon a 88 iſſue directed out of 
2 the court of chancery. 
Stra. 708. 
Sel. Caf. in The only queſtion was, Whether David Turner, the grand. 


Chal. 40- father both of the plaintiff and of the defendant, had cancelled 2 
. . Rep. will made by him i in the year 1716, or not? 
2. Eq. Caf. Abr. 


The caſe was thus: David Turner being ſeiſed of gavelkind 
238. pl. 18. 


lands in Kent, to th= value of four hundred pounds, had iſſue 
George Turner, his eldeſt fon, by one venter, and David Turner 
his youngeſt ſon, by another venter; both of which ſons died in the 
life-time of their father, David Turner, the teſtator. George, 
the eldeſt ſon by the firſt venter, left iſſue the now plaintiff; and 
David, the eldeſt fon by the ſecond venter, left iſſue the defendant; 
and David Turner, their grandfather, in the year 1716, made a 
will in favour of George, his eldeſt fon by his firſt venter, which, 
as was inſiſted on by tae plaintiff, was not cancelled by the teſtator | 
in his life-time, but by the now defendant after the death of the ſaid 
teſtator, that the eſtate might equally deſcend between them. | 


Put upon full proof that the teſtator cancelled his will in his 
life-time, and faid, that he intended his eſtate ſhould equally de- 
ſcend and come to both his grandchildren, the defendant had 2 
vercict, 


* 209 1 _ ; | 5 
Caſe 132. The og againſt Burchet and his Artorney, and the 
Town-Clerk of Guildford. 


An attachment BUSCHET was convicted by a juſtice of peace for keeping 
lies for repicvy- dogs, nets, and ferrets, to catch - nA not being qualified, 

7g _ 40 &c. and by a warrant from the faid juſtice, * his goods were dii- 
ee lden trained for the forfeiture; and whilſt they were in the poſſeſſion of 
penal ſtatute. the conſtable, and before they were fols, the town-clerk nn 2 


2 0 replevin to 8 them from the conſtable. 
2 1. Stra. 


567. IT was moveD to ſet the replevin afide . goods thus 
taken by diſtreſs on ſuch convictions are icrepleviable, 2nd for an 
attachment againſt tne to yn-clerk. 

THE 


- Michaclmas Term, 10. 88 I. In B. R. 


Ta Cour would not ſet aſide the replewin, but made a rule Tas Kis 


to ſhew cauſe why an atiachment ſhould not go (a). 


The rule was afterwards MW by EvRE, A chen AND Oruxss. 


alone upon the bench (5). 


(a) Vide ante, 96. 

(5) The reaſon of its being diſcharged 
was, becauſe it was only a contempt to 
the inferior juriſdiction of the juſtices, in 
which caſe the court of king's bench never 
interpoſes, S. C. 1. Stra. 567. But in 
Eaſter Term, 16. Geo. 2. the court of 
king's bench granted an attachment againit 
the under-ſheriff of Cumberland, for grant- 
ing a replex in of goods diftrained on a con- 
viction of deer-ſtealing, Rex v. Monk- 
houſe, 2. Stra. 1184. So alſo for re- 


plevying goods diſtrained for a fine im- 


poſed on an officer by commiſſioners of 
lard-tax, Rex v. Oliver, Bunb. 14. 


And in another caſe, the Court, though 


they ruſed to grant an attachment, granted 
an information againſt the party for ſuing a 
reple vin of gocds diſtrained under the 
highway act, and refuſed it againſt the 


ſheriff only, becauſe i: did not appearthat 


he knew they were goods diſtrained under 
a juſtice*s warrant, Rex v. Sher of 
Leiceſterſhire, 1. Bar. K. B. 110. 
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The Tenth of George the Firſt, 
11 8 


The King's Bench. 


Sir John Pratt, Kut. Chief Juſtice. 
Sir Lyttleton Powys, Kut. 
Sir John Ferteſcue Aland, Kut. þ Juſtices. 
Sir Robert Raymond, Kut. 1 85 
Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General: 


The King againſt The Mayor of Kingſton upon Hull. Cafe 133. 


PON A Mor io laſt Term, a rule was made, that à man- Several perſons 
domus ſhould go to THE MAYOR OF KINGSTON, to aſ- cannot be joined 
ſemble and keep courts, and to do the office of that cor- in one and 


| ; to A MAYOR tio 
poration. wks che wo 


| i 

In drawing up the writ, the clerk added theſe words, and to their freedoms,for 
„admit all thoſe to their freedom who have a- right to be free of aun bas a ail 
« that corporation.“ | rent right. 

Ir was Now MOVED to ſet aſide this rule, becauſe all who s. C. 1. Stra. 
have a right to be free cannot be joined in one mandamus, as it 578. 
was reſolved in the caſe of the nine common-council-men of * Sk. 433» 
Cheſter, in the ſixth year of William the Third, becauſe every one . Nod. 11. 
hath a ſeparate right; therefore two, or more, could nor be * joined * 
in this writ; for where ſeveral are joined, there can be no traverſe | 210 ] 
taken, becauſe no one is party to it. 3 


THe CouRT was of opinion, that the mandamus was ill, and 
not warranted by the rule of the Court; therefore if it had been 
returned, it ſhould have been quaſbed; but being not returned, it 
{hall be ſuperſeded, that THE MAYOR may not be obliged to make 
A returns, f | : f 

5 5 The 
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Caſe 135. 


Debt upon a 
bye - lawv for ex- 
erciſing a trade, 
&c. the defen- 


dant being a mufician, which is a ſclence.— 5. Co. 62. 3. Leon. 264. 1. Roll. Rep. 109. 


Hilary Term, 10. . In B. R. 


The King agaigſt The Mayor of Whitchurch and 
Others. | 


\ RULE was made againſt THE MAYOR and other officers of 


the borough of I Hhiteburch, to thew cauſe why Ax IxroR- 
MATION ſhould not go againſt them, being choſen into their re. 
ſpective otices, and not dwelling in the borough ; and by a jury 


of non-reſidents being impanelled for that purpoſe, againſt which 


choice the inhabitants of this borough proteſted, it being contrary 


to their antient uſage, as was now ſuggeſted. 


Tux covNsEL for the defendants ſhewed for cauſe againſt this 
rule, that all the officers of this borough are to be conſtantly choſen 
by freeholders thereof; and that fome of the inhabitants who were 
treeholders, were ſummoned to be of the jury, but they refuſed to 
appear, pretending they would not ſerve with thoſe who were not 
inhabitants of the borough, but out-dwellers, and therefore ex. 
cluded from being of the jury; and thereupon others were return- 
ed wao would ferve. That ever fince the year 1641, the out- 
dwellers who had freeholds in the borough were returned jurymen, 
which appeared by the entries made in their borough-books, and 
ſuch out-dwellers had ſerved in all the offices thereof, That 
Fhitchurch is an antient borough by preſcription, and that the 
jury thus impanelled, as aforeſaid, did not ſerve in a court-leet, 
but in a borough-court ; for if it had been to ſerve in a leet, then 


it muſt be by inhabitants, but that in a borough-court none but 


frecholders are to be of che jury, which freeholders might be out- 
dwellers, ſo as they had a freehold within the borough. That all 
the jury had frecholds in the borough, and by ſuch a jury aſſem · 
bled at a borough-court the defendants were lawfully choſen. 


But the rule was made abſolute by Two JUDGEs againft oxx, 
there being but three in court ; for this being a matter of right, it 


was fit to be tried by a jury, who are the * proper judges of 


evidence. | 
TRE Cour, at another day, was moved for a trial AT BAR 
upon ſome affidavits, that the freehold to the value of a thouſand 
pounds might come in queition. | 6; 1 
But it was denied for no other reaſon, but that it was a borough 
cauſe. : | 0 


The Company of Muſicians in London, 
F again Green. 
Tbe Chamberlain of London, | 


A BYE-LAW was mace in London, that no perſon but a free- 
1 an of that city ſhould exerciſe any trade or art therein under 
ſuch a penalty. | 


7. 
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© Hilary Term, 10. Geo. 1, In B. R. 


Zr. Green not being free of the city of London played as mu- 
gcian at ſeveral city entertainments, particularly at the feaſt of the 
ons of the clergy, for which he was ſued in the ſheriff's court in 
Lindon, for ufing the trade of a muſician, not being free of the 
city - which cauſe was removed into this court by haveas carpus. 


IT wAS INSISTED for him, that he was a muſician, and at- 
tended with other maſters in muſic at the feaſt of clergymens 
ſons, being employed by THE STEWARDs of the ſaid feaſt ; and 


Tur 
Cour AN T oF 
MosiciAxs 1N 
LoxnpoN, ox 

Tux CMAu- 
BERLAIN OP 

LoxDoN, * 

againſt 

Gauzn. 


becauſe they did not likewiſe employ the city muſicians, therefore 


they ſet up this proſecution againſt the defendant, and would now 
extend this bye-law to muſic, which is @ ſcience, and not à trade 
and if this ſhould be allowed, they may extend it to /awyers who 
are not freemen, and who attend the courts there, for the law is 
a ſcience, and ſo is muſic : beſides, it is improper to have the bye- 
laws of London tried in any of the courts of London,—The ar- 
guing of a lawyer is wind- muſic, and no handicraft trade. 


Ir was ARGUED for the plaintiff, that a procedendo ſhould be 
granted, for that the commitment was good, and ſo was the bye- 
ſaw; and that this court cannot try whether the caſe of the defen- 
cant Green is within this bye-law or not, becauſe it is triable 
only in London, where the plaintiff muſt declare in a proper court, 
and on a ſpecial cuſtom to make bye-laws, for otherwiſe all ſuch 
Jaws might be controverted in this court. | 192 

THE COUNSEL for the defendant ſaid, that the plaintiff's Counſel 


had touched very lightly upon the ſtring; for chat the profeſſion 
of muſic was not within this bye-law, which extended only to 


handicraft trades 3 and that muſic was not a trade, but a ſcience, 


in which ſcience degrees were taken in all the univerſities in 
Europe. WIR ; 

Tux CounT. Let there be a conſultation, it being not proper 
to determine this queſtion upon motion. The caſſoms of London 
are always tried in their own courts : but if the Judge retuſe, upon 
requeſt, to let the fact be tated ſpecially, we will ſet aſide the 
verdict. | 


* Ard therefore a procedendo was granted, but with this direc- 
tion, that the plaintiff ſhould admit the matter to be found ſpe- 
cially at the trial, otherwiſe the Court would not grant another 
procedendo in the like caſe. 

THE cAusk was afterwards tried in London, and at the trial a 
difference was taken between exerciſing ſuch handicrafts for lucre 
and gain (which was the defendant's caſe) and exerciſing them 
for diverſion and amuſement, and that the one was within the bye- 
law, and the other not. | 


And thereupon the plaintiff had a verdict and judgment, and 
aterwards the defendant took up his freedom, and acquieſced. 
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Hilary Term, 10. Geo. 1. In B. R. 


Morſe again/t Sury. 


- 


Award, where AN ACTION OF DEBT upon a bond for performance of an award 


where the ſubmiſſion was of all actions, &c. between the 
« plaintiff and the defendant.” 


The defendant pleaded Nu arbitrium.” 


The plaintiff replied, and ſet forth an award made by the ar- 
bitrators on ſuch a day © of all actions between the plaintiff and 
« the defendant and his wife,” wherein they awarded, that the de. 
fendant and his wife ſhould pay twenty pounds to the plaintiff on 
ſuch a day, in full ſatisfaction of all law-charges due to him by 
the defendant's wife as executrix of one Bediiy her firſt huſband; 
and that both the plaintiff and the defendant ſhould equally pay to 
the arbitrators the charges of making the award, and that they 
ſhould execute mutual releaſes. The breach aſſigned was, that the 
defendant had not paid the twenty poungs on the day, 


Reeve for the defendant excepted to the award: 


Fixsr, For that the ſubmiſſion being only of all differences he. 
tween the plaintiff and defendant, the award hat the defendant and 
his wife ſhall pay ſo much money to the plaintiff is ill, becauſe no 
difference in which the wife is party 1s fubmitted to the arbitra- 
tors (a). If A. and B. ſubmit to the arbitrament of J. S. of all 


ſuits and actions pending between them, the arbitrators cannot 


make an award of an action which B. and his wife nave againſt 
A. (b, for that is out of the ſubmiſſion. In the cate of Barnar. 
diſtan v. Fowler c), an award that all proſecutions ſhould ceaſe in 
all actions between A. and B. will not extend to ſuits where 4. is 
plaintiff againſt B. and others defendants. 


' SEconDLY, The arbitrators have awarded money to be paid 
to themſelves, which is illegal. | 


* SIR CLEMENT WEARG, S9i:citcr General, contra. 


FirsT, The cafe in RolPs Abridgment differs from this caſe; 
decauſe there the wife had a demand of which ſhe would have been 
barred without being made a party to the fubmiſkon. There is 
a caſe in Cro. Fac. 447. in point, where a ſubmiſſion was cf all 
demands betwixt plaintiff and defendant, and award that defendant 
pay, whereas it was a debt from the defendant's wife as executrix, 
and yet held good, 


SECONDLY, That part is void, but yet the reſt is good. 
THE Cour was of the fame opinion; wherefore judgment for 


the plaintiff, 


(a) 1. Rell. Abr. 246. Pl. 4. (% Hilary Term, 12. Hin. 10. Mod, 


5 204. Culbert's Caſes, 1253. 


1 als 


Hilary Term, 10. Geo. 1. In B. R. ” | 


Parr againſt Niblett... Caſe 137. 
AFTER a writ of inquiry was executed, it was ſet aſide, be- A writ ofinqui- 


9 . 3 3 ry may be ſet 
cauſe the jury gave too little damages; and a rule was made, „ 


that on payment of coſts a new writ of inquiry might be executed, ficency of this 


wiich was done, but without paying the coſts, mages. 
. = . . py S. | 4 * 
Ir was NOW MOVED, that this laſt writ of inquiry might ſike- e, * 


wiſe be ſet aſide. 5 8 
And a rule being made for that purpoſe, unleſs cauſe ſhewed on 


ſuch a day why it thould not, EX 


Ir was NOW SHEWED for cauſe, that the plaintiff had done all 
ig his power to get the coſts taxed, but could not prevail; and 
that the defendant's attorney promiſed him, that he would take no- 
tice of executing this writ of inquiry, as if the coſts had been 
already paid; therefore it was inſiſted, that upon payment of cofts, 
the rule might be diſcharged. | 

Ir was SAID on the other ſide, that this ſecond writ of inquiry 


was to be executed upon payment of coſts, and not otherwiſe, and 
that the coſts not being paid, that writ could not be executed. 


Tax CovnrT ordered the attornies on both ſides to attend THE 
MASTER of the office, and that the plaintiff ſhould pay what coſts 
THE MASTER ſhould tax, and that upon payment thereof the rul 
for ſetting aſide the writ of inquiry ſhould be diſcharged, | 


| | *[ 214] 
*The King againſt Mary Johnſon. Caſe 138. 


JJPON A MOTION for a habeas corpus to be directed to the de- If a female child 


fendant, to bring up the body of a child about ten years old of nine years of 

into this court, which ſhe, the defendant, unjuſtly kept from the 8e be brought 
guardian; ä | = court on a 
3 . | : as co in 
Tu CASE was thus: This child remained under the care of che cuſtody of 
Mrs. an old acquaintance of the family, who had bred the Ger "ure, the 
child for ſome years paſt ; her father died about ſix months paſt, ROY _ 
and left the charge of this child to his own brother, J. Howland, vered to here 
the preſent guardian, and now to him, who is intitled to the eſtate, tamentary guar. 


if the child ſhould die without iflue ; ſo that he is not a proper dian; for ſhe is 
too young to 


perſon to be guardian. Beſides, a habeas corpus is a writ for no jacks: woes 


other uſe but to ſet perſons at liberty, and there is no reaſon why the is or is not 
it ſhould be granted in this caſe, becauſe the rightful guardian has free or onder re- 
a proper action to recover the child. It is true, the Court ex ſtraint. 
debito j uſtitiæ is to grant it, but the merits of the cauſe ſhall not S. C. 2. LA Ray. 
be tried upon it. . : | 1333-, | 


Taz Court doubted whether they could grant it or not, it See Stra. 444. 


being the buſineſs of the court of Chancery to reſtore children to 9: 
. | 3. Peer Wm. 1 51. 


their proper guardians. | 
: g £ * J 5 * Burr. . 
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Hilary Term, 10. Geo. 1. In B. R. 


This is not the firſt time that, upon a return of a habeas corpus, 
perſons have been delivered by this Court to thoſe who have a right 
to receive them; it was done by HoLT, Chief Fuſtice, and in the 
Lady Harriot Berkeley's Cafe (a), upon the return of a hates; 
corpus, it being ſuggeited that the was married; in the Lady Raw. 
linſon's Cafe (b), who was detained by her huſband againſt her 
will; both ladies the Court left to their own election, becauſe they 
were both of diſcretion. And likewiſe in that cafe where the 
Lord Angleſea (c) deviſed his eſtate to his daughter, and appointed 


who ſnould be her guardian, and exprelsly declared in his will, 


that if ſhe lived with her mother, half her eſtate thould be forfeit. 
ed; yet this Court would not relieve: but ſhe being brought up 
by habeas corpus, was left to her own choice, whether fhe would 
live with her mother, though by her living with her ſhe was to 
forfeit half her eſtate. N 


* But in the principal caſe THE CourT would make no rule, 
becauſe the guardian was not in court. 


* 


But on another day he came into court, and then the child was 


delivered to him without farther argument, though the child cried 
not to be delivered to her uncle: for the Court reſolved that he muſt 
take her if he demands her; and ordered him ſo to do, and he did 
take her away out of court, with his own hands Cd). | 


(a] 3. State Trials, 544. circumſtances of each particular cafe and 
(5) Ante, 22. give direction accordingly, Catley's Caſe, 
(c) 1 3. Burr. 1437.; for the right of guar- 
(4 The Court delivered the child to dianſhip ought not to be determined in 
the guardian in the preſent cafe, becauſe this ſummary way, either in the court cf 
from her extreme youth the had nojudg- king's bench, Rex v. Smith, 2. Stra. 982. 
ment of her own, S. C. Stra. 579 for the or by the court of chancery, Ex parte 


Court in theſe caſes is only bound to free Hopkins, 3. Peer Wms. 152. unleſs, per- 


that the party is not under an illegal re- - haps, in the caſe of a guardian appointed 
ſtraint, Rex v. Clarkſon, 1. Stra. 444. by the Court, Eyre v. Shaftſbury, 2. Peer 


and in reſpect to delivering the party to any Wms. 117, 118. Goodall v. Harris, 


particular perſon, will judge upon the 2. Peer Wms. 561. 


Plunkett azainf Gillmore. 


Caſe 139. 
Ap ation on Ts was a ſpecial action on the caſe brought by the plaintiff 
the caſe lies for in Ireland. h | RS | | 
conſpiring to | 3 bo . 
cauſe @ tan The declaration was, that he (the plaintiff) kept A TAVERN in 
to be reputed a Dublin, and that the defendant procured a ſoldier to dreſs himſelf 


S. C. Fort. 211. 
1. Com. Dig. 
4c Action for 
« Conſpiracy” 
A.). 


in woman's clothes, and ſo to perſonate a woman, and then to 
come with another ſoldier to the houſę of the plaintiff, and to call 
for wine, and ſoon afterwards he (the defendant) procured another 


ſoldier to come into the room where the two were drinking, and to 


claim that ſoldier in woman's clothes to be his wife, and by this 
means to quarrel with the other, and to cry up THE TAVERN to 


be a batudy- hole, which brought the mob together, who were 
likely to break his (the plaintiff's) windows, aud that there is 2 


cuſtom in Daun to car: kavds. 


* wah min... Sur la ae 


Upon 


Hilary Term, 10. Geo. 1. In B. R. 


Upon the general iſſue pleaded, the plaintiff had a verdict and Proxxzrr 
judgment in the king's bench court in Ireland; and a writ of error 2 


ee 8 
brought in this court. | area. 


Ir was SAID by the plaintiff in error's Counſel, that it did not 
appear by the declaration, that the plaintiff had any cauſe of action, 
for he only ſet forth, that the mob were likely to break his win- 
dows, which is no poſitive allegation that they did break them 
and therefore the judgment ought to be reverſed. | 


But THE CouRT, without any further argument, affirmed the 
judgment, for the declaration ſet forth a cuſtom in Dublin for 
hawds to be carted; therefore to repreſent A TAVERN to be a 
tawdy-houſe, may be injurious to his trade as a vintner, by which 
he may be very much damnified, and by conſequence has a good 
cauſe of action. | 
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1 | : * [ 216 ] 
The King agalnſt The Corporation of Penryn in Cafe 140. 
| Cornwall. 


1JPON A MOTION for two informations in nature of que war- If two informa- 
ranto againſt two perſons who pretended to be mayors of this tions gw weur- 
corporation, and upon an affidavit, that * the mayor in poſſeſſion 4 be filed, 
. 3 . the firſt again 

was not duly elected by a majority of the capital burgeſſes, there the mayor 4 
were two rules made, that ſuch informations ſhould go againſt fa, and aro- 
thoſe two perſons, unleſs each of them ſhould ſhew ſome good ther againſt a 
cauſe to the contrary ; which rules were afterwards made abſolute burgeſs who 


againſt both the faid perſons. voted for him, 


; | the ſecond in- 
Another motion for the like informations againſt two other per- maten tall 
ſons who pretended to be capital burgeſſes of the faid corporation, be REVERE 
but were not, for that one of them had not taken the baths to the 1. Stra 582. 
Government (a), and the other was amoved from his office above 
two years laſt paſt, and yet both of them voted at the election of 
the mayor in poſſeſſion, by whoſe votes he had a majority, was 


alſo made abſolute. 8 
The Counſel inſiſted that theſe two laſt informations might be 
firſt tried. | | 


re - 1 - bo ' 4 
SA 4; Wy. Is OS URIs, * . . ** 
rr 2 r 


TE CHIEF JUSTICE was of opinion not to grant them, be- 
cauſe at the trial of the right of the mayor, the not taking the 
oaths by one of the burgeiles, and the amotion of the other, mi ght 
be given in evidence. 


r 
SNN 


But the Counſcl ſtill inſiſted, that there might be an inconve- 
niency in this matter; for if the Judge who ſhall try the right of the 
mayor ſhould be of opinion, that thoſe things could not be given 
in evidence at ſuch trial, then the jury would certainly find againſt 
the right of one of the mayors; and it is probabie, that taough 


| (a; See the ſtatute 13. Car. 1. c. 1. Smith, 3. Term Rep. 572. ard Rex v. 
Rex v. Williams, 1. Stra. 677, Rex v. Newhng, 3. Term Rep. 310. 
5 | theſe 


Hilary Term, 10. Geo. 1. In B. R. 


Tux Krvs theſe two perſons were not capital burgeſſes when the mayor was 
T elected, for the reaſons before- mentioned, yet they might haye 
Conronaniox done ſome corporate acts as ſuch, and ſo might be accounted Capital 
or Pxxzvx ix burgeſſes de facto, and therefore their right as ſuch may not be ad- 


Conxxwart. mitted to be litigated at the trial of the right of the mayor. 


And of this opinion were THE OTHER JUDGES, vis. that at 
the trial of the elected, the right of the electors ſhould not be in- 
quired into or given in evidence (a) ; and therefore the moſt pro- 
per method was firit to try the right of the electors upon an in- 
formation in nature of a gus warrants, which ought to go againſt - 
thoſe two perſons who pretended to be capital burgeſſes. 


And thereupon it was granted to try their right firſt. 


. (a) The titles of perſons who are de of the e{:#2r5 in the firſt inſtance, the 
Fee members of a corporation, cannot Court will grant an information againſt 
de impeached on the trial of a perſon the elected, Rex v. Mein, 3. Term Rep. 
elected by them, Cowp. 507. But where 595. N | 
there is no other mode of tiying the right 


TM i S006 Cs LF - 


" 
OP I r R : 3 * 
l NY OOTY 2 of. 2's rr? 1 n * - —_— 
> way 6 p Fx y 2 8 DD K r = - 
* *KE; >" 4 F 0 Or RA bi. = T,z 1 by TRAC 
A r . of tl 1 a n 1 2 . SS Q 5 2. 2 * 


: 1 , ER 7 * = ; 

* yy * „ 2 0 4 1 12 2 \ alk; Y ＋ re 3 0 4 — 

rene ESD e ** , dh r b 4 a e e eee n 

ws «> 4 .. tn. Pas, Ot, hs | FTE 828 LEY 2%. Soca * 4 5 "1 "T7, 4 y 
3 IS | 33. Ge Mo 2 68 A 4.6; 1 /. * e - 3 2 1 FIST; . . Con 
y „ = fy 25 1 44 * 2 > A 7 . * 
— £44 9 r ” 2 rr. 3 vo 7 4 ; 
* 7 r — Ion: ay W * 
5 
7 


e 


S [ 217 ] 8 | | ; Dn 

Caſe 141. * Biggs agati/i Greenfield and Benger (a). 
If treſpaſs for TJ RESPASS againſt two defendants, for vt et armis breaking 
raking and ſell- and entering the plaintiff's houſe, and taking away and ſelling 
ingthe 2 5 his goods, and for breaking and entering his clole, taking his cat- 
goods bebrought tle, &c. and converting them to their own uſe. 


_ SIT ws — 
Dane n Mb 
Ih e eee 


* . „N 
=_— . 
6.3; S 1 — 
% *; GT 9 


r. 
3 
4 


ageinſt two per- | 
tons, and the 83 t : 

oefter had. f, — one of the defendants, ſuffered judgment to 20 by Gee 

ment to go by aul. Oe 


| 2 —— 0 Greenfiel2, the other defendant, pleaded as to the vi et armis 
b on a © not guilty,” and, as to the other treſpaſs, juſtified the entry and 
eiſtreſs tor rent taking the cattle by diſtreſs for rent due and in arrear to Benger, 
dy command of reſerved upon a leaſe made by him to the now plaintiff, by com- 
_ es mand from Benger, by licence of the plaintiff; and that he, the 
e eee defendant Greenfield, fold the cattle which he had diftrained for 
et the paint, the rent, by the leave of the plaintiff himſelf, from whom the rent 
and iſſue be ta- Was due. | 
Ken on the li- | 3 g 
cerce and ound The plaintiff took iſſue upon his licence to (ell, ard the jury 
for the defen- found for the defendant, diz. that he had leave to ſell the cattle. 


5 


dant, the juds- | ? a 3 8 
ment ſuff red bt WEBB, Serjeant, moved in arreſt of judgment for Penger : 
wn: = FIRST, That the verdict having found the iſſue on the licence 


| for the other defendant, it appears upon the record that the plain- 

SC 2. Ld.Ray. I: f - i ; 4 Fr : ] #4 
tit? has no cauſe of action, and conſequently he can have no juog- 
3 1. Stra. ment againſt any defendant. In an action of covenant (5) againit 
6x0. two for not building a houſe, judgment paſted againſt one by de- 


2 LA Ray. 1080. fault, and the other pleaded performance, and it was found for 


ſa) This was in Mich. Term, 17. Cea. (5) r. Lev 62. - 
according to Lord Raymond and Sir John 
Serge. a a 
him; 


FIE 8 


Hilary Term, 10. Geo. 1. In B. R. 


bim; on which judgment was arreſted, becauſe it appears that Bree: 
there is no cauſe of action. In an action of treſpaſs (a) againſt two _ E= 
for taking a gun; one juſtifies the taking for the preſervation of 4 Bua, 
the peace, and it was found for him; the other pleaded net guilty, 
and it was found for the plaintiff; and he had judgment, for the 
taking ſhall be intended at another time without cauſe ; but other= 
wiſe where one defendant juſtifies by gift of the goods; for that 
fhews the plaintiff can have no cauſe of action (5). If ſeveral 
commit a treſpaſs, the ſame is joint or ſeveral at the will of him 
to whom the wrong is done, yet if he releaſe to one of them, all 
are diſcharged (c). It muft appear upon the record that the plain- 
tif has cauſe of action; and it will not be ſufficient to fay that it 
| does not appear that he has no cauſe of action. The licence is 
the fame as a releaſe or a grant, for it equally deſtroys all cauſe of 
action. | 1 
SECONDLY, This plea is ill for another reaſon, viz. becauſe it 
is not averred, that the leaſe upon which this rent * was reſerved, ® [ 218 } 
and for which the diſtreſs was taken, is ſtill ſubſiſting, and not ex- 
pired ; for if it be, then the diſtreſs was unlawful. | 
Ox THE OTHER SIDE it was argued, that this juſtification was 
entire, and went to the whole treſpaſs, for the entering and taking 
the cattle is juſtified by a diftreſs for rent, which part of the plea 
was admitted on all ſides to be good, and the converſion was an- 
ſwered by the licence which the jury had found; ſo that upon this 
record it does not appear, that the plaintiff had any cauſe of ac- 
tion, therefore the defendant muſt have judgment. Ir is true, 
the other ſide would diſtinguiſh this caſe from an action of debt or 
covenant z but yet where on the record itſelf it appears that the 
plaintiff in treſpaſs had no cauſe of action, it is the fame thing; 
and though it ſhould be admitted, that this plea does not _— the 
wiole action, yet the jury having given entire damages the 
converſion as well as bo the 3 the plaintiff can never have 


judgment on this record. | 


Tas CourT. This cafe of a licence cannot be diſtinguiſhed 
froma gift of goods, or a releaſe, which deſtroys the cauſe of action 
"_ all the defendants ; wherefore let judgment be arreſted as to 


(a) Cro. Jac. 134. NS (c) Co. Lit. 232. a2. 
(% Year Book 7. Edw. 4. pl. 18. | 
3. Co. 52. 8. Co. 120. 


Mordant againſt Small. _ Caſe 142. 
FAROR OF A JUDGMENT given in the court of common pleas If 4. covenant 

in an action of covenant brought by the plaintiff on a deed- ** pay fo much 
poll, EY | | EEE - 
much ſtock to him, or ſome other perſon, at the requeſt of A. on or before ſuch a day and at ſuch a 
place, and to receive the ſtock at the ſaid time and place; a declaration in covenant by H. muſt ſtate 
4 requeſt to transfer; the fixed hours on which ſuch transfers are made; and that he was at the place on 
tie laß inflant of the time, ready to make the transfer. — Ante, 40. 68. 105. Pot. 294. | 


3 Hilary Term, 10. Geo. 1. In B. R. 


Nonranr The plaintiff in the action declared, that in and by the ſaid dee, 
kl the defendant covenanted to pay fifteen thouſand pounds on the 
err. plaintiff's transferring two hundred pounds South Sea ſtock to the 
IR. defendant, or other perſon, at the requeſt of the defendant, on or 
before the twenty-eighth day of September, and at ſuch a place, 
at which time and place the defendant covenanted to receive the 
ſtock. The plaintiff then ſets forth the cuſtom of that Company 
to transfer the ſtock at the South-Sea Houſe, in ſuch a method and 
at ſuch hours, and avers, that he was at the South-Sea Houſe, &&c 
on the twenty-eighth day of September, et paratus fuit et obtulit 
then and there to transfer the ſtock, and ſtayed there from nine of 
the clock in the morning of that day, until three of the clock in 
the afternoon, and until the books were ſhut ; and that the man- 
ner of transferring is by ſigning the name in the books of the 
Company, &c. but that the defendant, or any other perſon for him, 
was not there to receive or accept the ſaid ſtock, and to pay the 
money, ad damnum, c. | > 
And upon ademurrer to this declaration, judgment was given 
[219] in * the court of common pleas fer the plaintiff, 
LEIoB, for the plaintiff in error, now argued that the deck- 
ration was inſufficient. | | Ff 
Fs r, The tender is ill, for it is not ſhewed which were the 
uſual hours for transferring ; ſo that it does not appear that the 
4 | | tender was made within the uſual hours of transferring. In the 
= caſe of Colsbourn v. Davies (a) a tender was pleaded to be made 
= OY dcundum uſuales regulas et ordinationes in hujuſmbai caſu edit. et 
proviſ. which the Court inclined to be ill, ſo that the plaintif 
diſcontinued. | 
SECONDLY, The tender ought to have been made the laſt in- 
ſtant of the time. | 33 | | 
Talaprr, The plaintiff ought to have ſigned the transfer 
books; a paratus fuit et obtulit is not ſufficient. | 
FourTHLY, By the contract the defendant is left at liberty 
whether he will take the ſtock or not; for without his requeſt he 
cannot be obliged to acceptance; and it not being averred that he 
made a requeſt, no action lies. N 


RE EVE contra. 


FissT, Theplaintiff was at the South - Sea Houſe to the ſhutting 
of the books; ſo that the particular hours for transferring were 
immaterial. | DE” 1 | 
\-» SECONDLY, If the plaintiff was there the whole time, he muſt 
have been there the laſt inſtant of the time. | 
Tig, Signing the transfer is making an actual transfer, 
which is unneceſlary where the defendant does not appear. 


(9) 
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FourTHLY; Such conſtruction will overthrow the whole con- 
tract: * on the requeſt of the defendant,” being words repugnant, 


PrarT, Chief Fuftice. Suppoſe the plaintiff made a tender at 


ten of the clock, then went away, and in the mean time the de- 
ſendant came expecting the transfer, would that be a good tender? 


No certainly: therefore the plaintiff ought to have pleaded a ten- 
der the laſt inſtant when the defendaut was bound to attend in order- 


for an acceptance. 


ForTESCUE, Juſtice.— Fixer, Itoughttoappearthatthecuſtom 
and uſage was to transfer between the hours of nine and three. 


Such preciſeneſs is not requiſite in caſe of a common law tender, 


becauſe every perſon is acquainted with the common-law; but the 
caſe is different where a tender is to be regulated by the uſage and 
cuſtoms of a private corporation. I think it ought to have been 
averred what were the uſual hours of transferring. This was one 
of the points adjudged in the caſe of Lancaſhire u. Killingworth (a). 

SECONDLY, The tender is alledged to be made on the 28th of 
September; ſo it may be concluded not to be made within the pro- 


per hours for transferring. | 
Tump, There is no neceſſity to fill up the transfer: fo re- 
ſolved in the caſe of Blackwell v. Naſh (b), ſucki transfer would be 
idle, if the party did not come to accept it. In the caſe of a cove- 
nant to execute a deed, the party muſt prepate the deed, get it 
ingrofſed and ſealed ; but need not execute it, unleſs the cove- 
nantee be ready to accept it. : 
FouRTHLY, By the words of this contract the firſt act lies on 
the defendant, viz. to requelt the transfer. 
| RavmonD, Fuftice. It is a fooliſh agreement leaving the de- 
fendant at liberty to proceed in the bargain or not; agreements 


are to be guided by the words; the tender, not being made at the 


laſt inſtant, ſeems ill, 1585 
Adjcurnatur (c). | 


{a) 2. Salk. 623. . Salk. 342. 12. Rutland v. Hodgſon, Stra. 777. Thorn- 
Mod. 529. 1. Ld. Ray. 686. Comy. ton . Moulton, Stra. 533. Bowles . 
Rep. 116. : 5 Bridges, 2. Stra. 832. Clark w. Tyſon, 

(5) Ante, 105. S. C. 1. Stra. 525. 1. Stra. 504. Menet v. Rane, Stra. 458. 
8 (e) See Warren v. Conſett, ante, 107. Rhodes v. Lovit, Bunb. 70. 

Bullock v. Noke, Stra. 579. Duke f | 


he Pocklington againſt Hatton, 


251 


Caſe 143. 


8 THOMAS HAT TON, the teſtator, made a will in favour Cro. Car. 371. 


but did not mention the purchaſed lands. 


of the defendant, and afterwards purchaſed more lands, and Jones, 331. 
then he made a codicil, and diſpoſed ſome part of his perſonal eſtate, 5 DE 53.64. 
| Ld. Ray. 62. | 


Stra. 691. 1105. 1142. 1. Bac. Abr. Bill of Exceptions” (A.). 


8 2 After 


. | 
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* After the death of the teſtator, his heir at law, who was the 


Har rox. 


leſſor of the plaintiff, brought an ejectment; and THE JuDOE who 
tried the cauſe being of opinion for the plaintiff, the Counſel for the 
defendant tendered à bill F exceptions, which, as drawn up, and 
figned by the Counſel on both fides, the Judge refuſed to ſeal; and 


5 thereupon the jury, by his directions, found a general verdict for 


And now, upon an affidavit made of this matter, the Court was 

moved, that all the proceedings might be ſet aſide, and that the 

intiff, if he thought fit, might bring a new ejectment, or, at 

, that the Court would ſtay all farther proceedings in the cauſe, 
until the bill of exceptions was ſigned by the Judge. 


IT was INSISTED for the plaintiff, that the judgment was 
ſizned, and the record removed by the 1 who had brought 


a writ of error in THE EXCHEQUER-CHAMBER, fo that the Court 


could not make any rule in this cauſe, and that the defendant made 
this motion for no other purpoſe: than that the Court would allow 
him time to affign errors, becauſe the Judge had refuſed to ſign 
the 5:1] of exceptions. | 


But fince the plaintiff had a verdict and judgment, and the de- 


fendant was in poſſeſſion, it was propoſed that he ſhould deliver 
up the poſſeſon to the plaintiff; and then, if the defendant thought 


himſelf wronged, he might be plaintiff in a new ejectment to re- 
cover the — again. Sis _ 


It was objected againſt this propoſal, that if the now defendant 


| ſhould deliver up the poſſeſſion, and be made plaintiff in a new 


ejectment, there were ſeveral old terms ſtill ſubſiſting which might 


tand in his way, and that the writ of error in THE EXCHEQUER- 


CHAMBER was not yet returned, fo that this cauſe was ſtil! under 
the controul of this court. : | | 
THe CourT.was of opinion to grant a new trial, if the defen- 
dant had made this motion in time, viz. before * the judgment was 
ſigned, but not after, and much leſs after a writ of error brought 
in the exchequer- chamber. | 5 | 
And as to the ſtaying the proceedings until the Judge who 
tried the cauſe ſhould ſign a bill of exception, that may be for ever, 
becauſe he may never fign them. | 


PrartrT, Chie, 15 ice. It has been reſolved in this court, in 
my Lord Chief Juſtice HoLT's time, that a Judge is not obliged 


to ſign a bill of exceptions, unleſs offered at the trial, and drawn up 


according to the minutes then taken. | b 

The defendant's Counſel, perceiving the opinion of the Court, 
offered to deliver up the poſſeſſion to the plaintiff, ſo as he would 
enter into a rule of court not to ſet up any old terms for years, ot 
incumbrances againſt the defendant's title, and that he would re- 
ceive a declaration in ejectment immediately, and plead to * 


Hilary Term, 10. Geo. 1. In B. R. 


15 2 trial might be made at the next aſſizes; and if a verdiQ ſhould Pocxtineron 


de found againſt kim, then to quit the poſſeſſion within ten days 
after the trial; to all which the now plaintiff agreed. 


And at the next aſſizes this ejectment was tried, and the jury 
found a verdict for the defendant, who was heir at law, and that 
to the ſatisfaction of the Judge who tried the cauſe. | 


In Eafter Term following the plaintiff moved for'a new trial 
and to ſet aſide the laſt verdict, becauſe the jury found a general 
verdift, when it was required that they would find the matter 
ſpecially. | 

And accordingly it was ſet aſide, 


And in Trinity Terz the Court was moved for 8 good jury and. 


that a ſpecial verdif might be found, which HRE Coux r thought 
A to determine the law in this matter, | "I 


And a rule was made for a good jury. 
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HEEARY TERM 
The Tenth of George the Firſt, 


2 1 N 
The Common Pleas. 


Sir Peter King, Kut. Chief Juſtice, 

Sir Francis Page, Kut. WE 
Alexander Denton, Ei. F Tufticeh. 
Robert Price, Ei. | 
Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General, 
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Wright againſt Horne. Cafe 144. 

TFDJECTMENT.—A teſtator deviſed © all that my meſſuage 15a teſtator ge. 

E « in Edmonton to Francis Carter and his heirs; and 22 kg « all — 

« the reſt and reſidue of my meſſuages, lands, tenements my meſſuage 

and hereditaments in Edmonton, Enfield, and elſewhere, to John 5 „ 


Lammas, his heirs and aſſigns for yer.” 2 £0 the 
After the making of this will, Francis Carter, the deviſee, died, Ache reſt and 


in the life-time of the teſtator, fo that this became a lapſed legacy « 
by his death. pl. V : | 7 : : Sac) ; mags 
The ſole queſtion was, Whether this latter clauſe of * the will © ments and 5 


would carry over the lapſed legacy to John Lammas, the re- „ in Edmonton, 
ſiduary legatee, or whether it ſhould deſcend to the heir at law of © andelſewhere, 
the teſtator? 1 ns 33 

It was admitted that ſuch a reſiduary chaufe would carry over « eyer 3 
a lapſed legacy to a reſiduary legatee from an executor ; but the die in the life- 
doubt was, whether it would carry it from the heir at law, me of thetef. 


tator ; the meſ- 

| THost wno ARGUED, that it would not, cited many authorities ſuage in Enn 
in the books, where it is expreſsly hor ors that an heir at law gg 2 
hall not be diſinherited, but by very plain and clear words, or by heir at lw of 
the teſtator,—12, Mod. 592, „ WII 333. Comp. 299, 
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fome neceſlary implication from expreſs words, which ſhew that the 
teftator did intend to diſinherit him (a). Now, in the conſtruc. 
tion of wills, the courts of law always confider the intention of 
the teſtator, which they collect out of his words: as for inſtance, 
in the cafe of Cranmer v. Webb (b), upon the will of Sir Henry - 
Moad, who deviſed, that if his daughter married the Dake of c. 
then his lands ſhould be and remain to her and the heirs of her body; 
but that if ſhe died without ifſue, then, after her death and . 
death of the Duke, they ſhould be and remain to Sir Cz/ar Cran- 
mer, c.; ſhe died without iſſue, and the Duke ſurvived, and Sir 
Czfar and Mr. Webb married her ſiſters; and it was adjudged, 
that they ſhould take by moieties during the Due s life. So where 
a man deviſed his eſtate to his eldeſt fon, and to three more and 
their heirs, and that one of thoſe three ſhould have all the profits 
during life; and it being proved that the deviſe was only in tru 
fror tlioſe three, it was adjudged (c), that they ſhould releaſe to the 
ſon, who was heir at law. Jo in Chancey's Caſe (d), in February 
laſt, where the teſtator, after a deviſe of ſeveral pecuniary legacies, 
added theſe words, © and all the reſt of my goods chattels, 
<« and eſtate whatſoever, I deviſe to my wife, &c.“ it was de- 
creed, that the equity of redemption of a copyhold of inheritance 
{of him the teſtator) did not paſs by that clauſe to the wife, but 
that it ſhould go to the heir at law. And ſoit was where the teſ- 
tator deviſed lands held of ſuch a manor to his wife for life, and 
likewiſe the ſervices to her for fifteen years, and all the manor to 
T. S. after the death of the wife; it was adjudged ſe), that the 
heir at law had a good title to the ſervices after the fifteen years, 
and during the life of the wife. * There is a caſe in Leonard (f), 
where there ſeems to be a contrary reſolution againſt the heir at 
law, but upon conſideration thereof it will appear to be very dif- 
ferent from the principal caſe: it was a deviſe of lands in Gages, 
for the erecting and maintaining a free-ſchool, and a deviſe of other 
lands to T. S. and his heirs, and all his other lands to T. French, 
his heirs and aſſigns for ever; in this caſe it was adjudged, that 
the deviſe of the lands in Gages was void, becauſe there was no 
perſon to take by that deviſe, but that it paſſed to French by thoſe 
general words, & all other his lands to French,” though the inten- 
tion of the teſtator could not be collected out of the words of this 
will, that they ſhould paſs to him. Beſides, this caſe ſtands ſingly 
by itſelf, and there is not another in all the books to ſupport it; 
and upon due conſideration had, there is fome difference between 
that and the principal caſe ; for in French's Caſe, the deviſe was 
void ab initio, but here it was good at the time of the making this 
will, and the teſtator himſelf, without a prophetick ſpirit, could 
not know but that it would be good at the time of his death. If 


| (a) Lane, 57. Raym. 453 T. (6) Show. Parl. Caf. 87. 2. Vern 371. 
Jones, 107. 114. Cro. Car. 158. 369. (c) Fitz. Abr. Deviſe” 22. 
447. Cro. Eliz. 742. Dyer, 371. 12. (4) The Caſe of Wells v. Edwards. 
Mod. 596. 2. Vern. 571. Prec. Chan. (e) Moor, 7. Roll. Abr. 844. 
334 And fee Denn v. Gaſkin, Cowp. 66 1. (f) Bennet v. French, 1. Leon. 251. 
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.. hould be objected, that theſe lands may paſs to Lammas by way 
2 deviſe, upon the contingency that Carter mi oe die 
in the life-time of the teſtator, which he might very well intend, 


hoot a prophetick ſpirit; the anſwer is, that for eſtates to paſs 


Warens : 
againft 
Hoppe 


by executory deviſe, 1s only an indulgence allowed by the law, 


where otherwiſe the words of the will would be void, which is not 
applicable to the preſent caſe; becauſe there are other lands men- 


tioned in this will ſufficient to ſatisfy the words. Neither are Allen, 28. 


theſe caſes (a), where it appears on the face of the will, that the 2 Vent. 235. 


teſtator had lands to diſpoſe at the time the will was made, appli- 

cable to this caſe, becauſe here the teſtator had not theſe lands 

to diſpoſe at the time of making his will ; for the words © all the 

« reft and reſidue of his lands to John Lammas,” are excluſive, 
and ſhall only paſs thoſe lands which were not before deviſed ; but 

the lands now in queſtion were before deviſed to Carter ; and he. 
being dead in the life-time of the teſtator, it is impoſſible for 
him to take by this deviſe, therefore they ſhall deſcend to the heir 
at law. 

Ir was ARGUED for John Lammas, the reſiduary legatee, that 
by the deviſe of « all 2 reſt and reſidue of his lands to him and 
« his heirs, thoſe very lands which were deviſed ® to Carter, and 
which by his death in the life-time of the teſtator became a lapſed 
legacy, were legally veſted in the ſaid Lammas; ſo it ſeems plain, 
that all the reſt and reſidue of his eſtate, which the teſtator had at 
the time of making his will, did paſs to him by thoſe words; and 
why ſhould not that eſtate, which by poſſibility he might have in 
his life-time, paſs to the ſaid Lammas by way of executory deviſe, 
upon a contingency that Carter might die (as he did) in the life- 
time of the tor, eſpecially ſince by the deviſe to Carter, the 
heir at law was diſinherited. It is like that caſe, where the teſtator 
deviſed his lands to two and their heirs, and one of them afterwards 
died, living the faid teſtator, the other ſhall have the whole, though 
by the words of the will the teſtator intended him only a moiety, 
but he ſhall have the other moiety before the heir at law, becauſe 
it is very plain the teſtator intended to paſs all his eftate from him. 
So where the deviſe was to T. S. and his heirs, © and if he died 
« without iſſue, then to M. H. in fee, and afterwards T. S. died 
in the lite-time of the teſtator, but left iſſue; adjudged (6), this 
was a lapſed legacy as to T. S. and that the lands ſhould paſs to 
A. H. and not to the iſſue of T. S. becauſe ſuch iſſue could not 
take by this deviſe, Now in the principal caſe, the teſtator in- 
tended that Lammas ſhould take what he had not before deviſed to 
Carter; and his intention is clear without any ſpirit of prophecy, 
that if Carter had lived, the heir at law had been effectually diſin- 
herited; therefore theſe general words, © all the reſt and reſidue 
« of my lands to Lammas,” being ſufficient to paſs them to him, 

and agreeable to the intention of the teſtator himſelf, they muſk 


(a) Allen, a8. 2. Vent. 285. 1. (5) Cre. Blix. 423. 
239 . = | 
| neceſſarily 


1. 


Lev. 
Salk, 239. pl. 18 


*[224] 


EG _— 
*$.., . Nr 
e IO IETTN 
» Of. 5 MV i N a K a - 
2 2 2 5 * 8 ä an fo of + EE 


5 
4 rar 

1 9 

re 8 

eee 


Fi 


*4 


thy port FO e FL] 
n 5 Ly 


= 1 3 1 * 
p 7 
A N Ac r. 
— 1 \ _— X> - Godt 
PO eee, - PF 
9 2 „ 8 
1 o Fades, 1 47 4 * 
1 g C 4 8 


| Hilary Term, ro. Geo. 1. In C. B. 


Warcnt neceffarily paſs to him: As to that cafe Letwoek Wells v. EA. 


2 
Hos xx. 


wards (a), it is no authority againſt that conſtruction which hath 
been made in the principal caſe, becauſe in that caſe the will began 
with pecuniary legacies, which ſhews that the teſtator did nr n= 
tend to paſs the equity of redemption of a mortgage of a copyhold 
of inheritance to his wife, and for that reaſon it went to the heir 


at law. ä 


Tux Cour were of different opinions, there being no cafe in 


ol the books which comes near it, except that in Leonard's Re. 
ports (5), which ought to be well oonſidered. 8 a 4 


TE Cnizr. JusTICE was of opinion for the heir at law againſt 
the reſiduary legatec ; becauſe theſe words, * all the reſt and 
t reſidue of my lands to Jahn Lammas,” were excluſive of the 
lands deviſed to Carter; fo that by his death in the life-time of the 


— * 


to the heir at law. 


teftaror, the legacy to him being lapſed, thoſe lands muſt deſcend 


 AxoTHER JUDGE was of a contrary opinion, viz. that it ſeem- 


—_ clear to him, that the teſtator intended to difinherit the 
Tur Cnizy FusTICE likewiſe agreed in this opinion, as to the 
lands deviſed to Carter; but that it does not follow, that becauſe 


he had difinherited him of the lands in relation to Carter, therefore 


he intended to diftnherit him of thoſe lands which he had 


deviſed tg 


Lammas ; ſo that this matter is fit to be conſidered, © _ 


And ſo it was adjourned (e). 


fo) Ante, 222, 223. 
ene, 4 
c] It is faid, S. C. Forteſ. 182. the 
Court held, that the deviſe of ** all the 
«© reft and reſidue of my meſſuages, 
<6 lands, &Cc."* did not convey what was 
expreſsly deviſed before, for that wills 
rzuſt be conftrucd according to the intent 
of the teſtator at the dme of making the 


wilt; that his intention was to give his 


hole eſtate in that meſſuage to Carter in 


ſee ; that at the time the will was made 


he had no reſt and re ſidut left in that 


ractfuage ; and that che deviſe to Caster 


_— — 


LI. 


Eu 4. 


being void, the houſe paſfed tothe heirat 
law, and not to Jobs Lammas.—And in 
Eafter Term, 2. Ges, 2. in the caſe of 


Roe ©. Fludd, where the teſtator deviſed 


land to R. B. in fee, and all the reſt and 
reſidue of his eſtate, real and perſonal, to 
E. F. in ſer; and R. B. died in the life- 
time of the te ſtator, it was held on the au- 
thority of the above caſe, that E. F. could 
not take the land deviſed to R. B. becauſe 
that was not any part of the reſt and re- 
fidue of the teſtator at the time the will 
was made. Forteſ. 184. See Good - 
right v. Opie, ante, 124. 


HILARY 


HILARY TERM, 


The Tenth of George the Fuſt, 
"ook 

The King's Bench. 
Sir John Pratt, Kur. Chief Fuſtice. 
Sir Lyttleton Powis, Kat. 1 a 
Sir John Forteſcue Aland, Kut. Tuftices, a 
Sir Robert Raymond, Kut. x 
Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 

3 Anonymous. Caſe 14. 


life-time, and executed after his deceaſe. The writ was fh af eber, 
returnable oh. Martini, and executed on the ſixteenth may be executed 
day of Nevember, which was two days before the return was out. after, the death 


2 4 5 K of the defendant 
Ir was OBJECTED, that this execution was ill, being executed withour fui 


q N EXECUTION was taken out againſt the teſtator in his 


ſhew cauſe guare executionem non habet, 4. Ven al. 


Tux CourT. The execution being ſued out before the teſta- * . 29. 
tor's death may be executed afterwards without a ſcire facias, as 361. 
was reſolved in Dr. Needbam's Caſe (a); and it may be executed Sellon's Prat. 
at any time before the return of the writ; nay, an execution of it on 3485. 
the very day that it is returnable, is good; and if it be executed in 
the Vacation, it ſhall refer to the antecedent Term, and ſo it 
if it be executed in Term-time : ſo is the caſe of Parker v. Moſs (b), 
which was determined in £after Term, in the thirty - ſecond year 
of Queen Elizabeth + I | 


after the teſtator's death, and without any ſcire facias brought, to out a ſeire fa 


00 N. Mod. g. oy D (7) ce. ELz. 181. 


1. Term Rep. 
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« tbe foſtea is re- 


Hilary Term, 10. Geo. 1. In B. R. 


Caſe 146. | Crundell againſt Bodily. 
Tf, after a ver- FJECTMENT.—The defendant had a verdict and judgment, 
died for the de- A. and coſts taxed, and then the plaintiff brought a writ of error 
meat ang lc, in THE EXCHEQUER-CHAMBER; and pending that writhe brought 
taxed,the plain. a NEW ejectment. „„ 5 
uf being error, IT was MOVED, that he might not proceed on this ejectment 
cjea. until he had paid the coſts of the firſt, | 


an Ir WAS INSISTED for the plaintiff, that he did not bring this 
42 wan. writ of error to avoid 4 payment of the coſts, neither wm the 
the coſts in the verdict and judgment againſt him in the firſt ejectment any bar to 
firſt are paid. his bringing another ejectment. It is true, it may be evidence 
*[ 226 ] againſt him, but it is no bar; therefore this motion comes too 

1 ſoon, and ought to be ſuſpended until the errors affigned are de- 

S. C. Stra. 554. termined in THE EXCHEQUER-CHAMBER, and the judgment 


| Salk. 255. either affirmed or reverſed, 


Tx Court thought it hard that the defendant ſhould be doubly 
vexed by the proceedings on the writ of error, and by a new eject- 
ment; therefore made a rule, that if the plaintiff proceed on the 
ejectment, he ſhall pay the coſts of the firſt, otherwiſe he ſhall not 
proceed on the ſecond (a). $74 e 

(2) Roberts v. Cook, 4. Mod 379. wick ». Law, 2. BL Rep. 1158. 1180. 
Short v. King, 1. Stra. 68 1. Parker v. Hamilton v. Hatherley, 2. Stra. 1152. 
Troubleſome, 2. Stra. 1099. Ginger v aud fee Hultock on Coſts, 445 to 467, 
Barnardiſton, 2. Bl. Rep. 904. Chad. - e 


Caſe 147 3 King againſt Colvin. | = 
An attachment  TPON A MoT1oN for an attachment againſt the defendant, who 
tes againſt is a gaoler, for denying to return a habeas corpus directed ta 
este tor cor- him, and for extorting a note from the proſecutor, then in his cuſ- 
age Arg 2 tedy, ſo as by menaces and dureſs he was forced to comply, and 
bea eh.. give the note for payment of money to the gaoler j 
2. Roll. Abr. 32. Tye CouRT made a rule, that he ſhould ſhew cauſe why ax 
2. Show. 122. . oztachment ſhould not go. | a . 

2. Jones, 178. | 3 | 

2. ek. F. C. ch a. f 3. al re 07 

An attachment . NoTA.. An attachment iſſued out againſt AN ASSOCIATE for 
les againſt an mending a record after a motion in arreit of judgment for the ſame 
2 1 fault, which he mended; but upon his making the record as it was 
i Hawk. P. C. Peer it was mended, and paying colts, the Court ar gratis ſur 
ah. 36. C24. perieded the attachment. „„ = LE EIT, 


Caſe 148, — + aylor againſt Lake. | 
A difirngas A MOTION. was made to ſt aſide two verdicts, becauſe the 
e e eee diſtringass were not ſtamped purſuant to 2 10. Will. 
turned, is good. c. 25+ { 59+ ſo that the trials were void by the ſtamp- act. 
80. 1. Stra. 57 5 | =, = But 


Hilary Term, 10. Geo. 1. In B. R. 


But the ſolicitor having got thoſe writs ſtamped before THR Tren 


. , : . ns 
o<TEA was brought into court, this motion was rejected, for it 2 
22 appear to them but that they were ſtamped ; and they could Laxx. 
not take any notice, whether they were ſtamped, or not, at the 
affizes; if they were not, the defendant ſhould have taken notice, 


and inſiſted on it at that time, 


| [62271 
Anonymous. na | Caſe 149. 
T was HELD by the Court, that it is not ſufficient to deliver a def a defen- 


copy of a declaration to the turnkey or gaoler * where the de- 4.4, K a7 
3 is in cuſtody (a), unleſs the declaration is firſt filed in the e, 1 filed 
office ; and therefore where a judgment was had upon a declaration before a copy of 


ſo delivered, it was ſet aſide by the Court. 2 CP 


And if judgment be regularly obtained againſt ſuch defendant, I; prac. 
the plaintiff muſt charge him in execution within two Terms af- 188. | 
terwards, and not after thoſe two Terms are expired, or if he be 5. Com. Dig. 

charged afterwards, the Court will diſcharge him with colts. fs an 
(a) See 4. & 5. Wal. & Mary, c. 21. | ES 


| The King againſt Pepper. Caſe 150. 

| A RULE of this court was made in the fifteenth year of Charles an attachment 
<2 the Second, that the plaintiff ſhould ſet forth in his writ or bill does not lie for 
in ac etiam of the ſum for which he expected the defendant ſhould 3 . 
give bail; and that if he brought an action without any cauſe, on 57" n in the 
purpoſe to hold the defendant to ſpecial þail, he ſhould be gue, inorder to 
puniſhed. | 5 >» ouſt the party of 


Tu Court was now moved for an attachment againſt Pep- 
per, who brought an action, with an ac etiam bille in a great ſum, 3 SOR ANT 
to hold the defendant to ſpecial bail, where nothing was due, as it "am. l. 
appeared before a Judge, the plaintift being ſummoned before him 1. Sid. 424. 
to ſhew his cauſe of action; and this was faid to be an abuſe of 1. Mod. 4. 
the procels of this court, and conſequently a coatempt. 


Tur CouRT held that this was not fuch a contempt as to iſſue 
out or grant an attachment againſt the plaintiff, but directed, that 
if the defendant was damniſied, he might bring bis action. 


Andrews againſt Harper. | Caſe 151. | 


IN the court of common pleas there is but one ſeire facias Where the ſhe- 

againſt the bail, and upon a nibil returned there is execution. Tf returns iht 

5 | | 1525785 | ; upon a ſcire fas 

But in the court cf king's bench, the courſe is to have two d, another fire 

 feirefacias's againſt the bail; a ſcire facias, and an alias ſcire facias ; Lacie ſhall be a- 
dur both muſt not be ſucd out together, as formerly; for the firſt 5 ; 2 

| . Inft. 472. 


Dyer, 168. 172. 201. 5. Com. Dig. © Pleader® '-£ 9g.) 


Axvzzws ſhall be duly returned before the alias ſcire facias is ſued Gut: 
Rok which muſt bear zeffe on the ay of the return of the firſt ; and 

ans. there muſt be fifteen days incluſive, between the 25% of the fir 
and the return of the alias. | | x 
| In the principal caſe, THE COt was moved to ſet aſide x 
® [228 J] judgment obtained againſt the bail “ upon two ſcire facias'; 
| rought againſt them, becauſe it did not appear that the judgment 
was had on the return of #we nihils. . 


It was referred to THE MASTER to examine this matter. 
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If abill be filed THE DEFENDANT was a member of parliament, and appeared; 
againit a member T and filed common bail. | WES. 
he appears upon IT WAS MOVED. that he might have no imparlance over to the 


files common bei < That ations may be brought in any of the courts in Vin 
i not delivered *© againſt any perſon entitled to privilege of parliament, imme- 


. aſſumed; and that perſons having cauſe of action againſt any | 
next Term. member of the houte of commons, may have proceſs againſt tim 
« during the time aforeſaid, out of the faid courts, ſby ſummons, 


bay pe * 4 by diſtreſs infinite, or by original bill, ſummons, attachment, 
Impey, 5th edit. and diſtreſs infinite, till the deiendant ſhall appear and file com- 
4 % mon bail, &c. (a).“ This being a proceeding ina ſpecial manner 


directed by this ſtatute againſt privileged perſans, the uſual practice 
is, when an action is brought againſt ſuch privileged perſon, to 
file a bill in nature of a jpecral capias againſt the defendant, and 
then to ſummons him; and if he appears upon ſuch /ummons, then 
the plaintiff may declare againſt him as in cuſtodid mareſchall:; to 
which declaration he ought to anſwer without any :zmpariance. 


IT was INSISTED fer the defendant, that this ſuit was againſt a 
member of parliament; that if he was not a privileged perſon, he 
might have an imparlance, of courſe, to the next Term, fince the 
declaration againſt him was not delivered before the morrow of 
Ail-Souls ; that if a ſpeciul original is brought againſt a perſon who 
has no privilege, he mult likewiſe have an imparlance of courſe ; 
and that it would be a very proper method to leave thoſe who had 

no privilege, and thoſe who were privileged, upon the fame 

footing. As to the act of parliament mentioned on the other fide, 

it has no manner of influence on the practice of the Court; it only 

* f 229] appoints a method to bring privileged perſons to appear. But 
L 229 admitting that the plaintiff might proceed in this caſe as by ſpecial 
e» eriginal, yet that would not be a reaſon againſt granting an impar- 


(a) 11. Geo. 2. c. 24. 5 8 
pr lang, 


Hilary Term, 10. Geo. 1. In B. R. 


lunre, becauſe the ſummons is ſtill 2 and fo is the capias; Warswen ru 
andi it is not the ſpecial original, but the ſpecial capias which 424% 

haſtens the proceedings; and it would be very hard to take this as 54a 

a caſe where a ſpecial capias is allowed to be the firſt ſummons ; 

therefore it was inſiſted for the defendant, that he might have leave 

to imparl (a). | | 

Tux CouRT was of opinion, that the proceedings in this caſe 

ſhould be like thoſe in moſt other caſes, and not be influenced by 

the ſtate of either party; and that if they are founded on a ſpecial 

original, then there lies an imparlance of courſe till the next 

Term, : | 


{a) Skin. 2. Tidd's Prad. 242. 


Long againſt Nixon. : _ Caſe 153. 5 

HIS was an action brought in London; and the defendant The Court il 
moved the Court to change the venue. | not di 80 
A rule was made that it ſhould be changed. che common af- 
The plaintiff now moved to diſcharge that rule. CO 


IT was INSISTED in behalf of the plaintiff, that this is a tran- 1 
ſitory action, which the plaintiff might bring where he pleaſed; by original, the 
and that it was by the indulgence of the. Court, and for the eaſe of changing it will 
the parties, that venues are, at any time, changed, and that it would create @ was 
be very inconvenient for the plaintiff if this venue ſhould be | 
changed, becauſe the action being brought by ſpecial original, there 7- Will. 273. 
would be a variance upon changing the venue, therefore it is con- %. —— 


venient for the plaintiff, that the action ſhould be tried in London. 1. Com. pig. 


Ir was sAfp for the defendant, that though it might be con- at mn 


venient for the plaintiff, yet it might be otherwiſe for the defen- 
dant, to have this trial in London, and that there could be no incon- 
venience to the plaintiff, though the action was brought by ſpecial 
original, for ſuch actions are frequently brought in the court of 
common pleas, and there the venues are daily changed. 


Tas CourT would not diſcharge the rule for the changing 
the venue, for if they ſhould, then, where an action is laid in 
London, the venue would never be changed; and as to the variance, 
me defendant ſhall take no advantage of it, though the action was 

brought by ſpecial original. | | 


The King againſt Burridge, the Mayor of Tiverton. Caſe I54. 
PRATT, Chief Fuflice. If an affidavit be laid before the Court Rule for a jury 
of ſuſpicion that there will not be a fair jury, and the ad- withoutconſent, 
. verſe party will not conſent to 4 good jury, we will rule one 
without his conſent, It is done every day in the court of com- 


mon pleas. | 
EASTER 


— 


| fe , 


= 
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EASTER TERM, 


| The Tenth of George the Firſt, PER 
The King's Bench, 


Sir John Pratt, Kut. Chief Fuftice, 

Sir Lyttleton Powys, Kut. =; 
Sir John Forteſcue Aland, Knt. þ Juſtices. 
Sir Robert Raymond, it. | 
Sir Philip Yorke, Knt. Attorney General. 

Sir Clement Wearg, Kut. Solicitor General, 


SS 5 12301 


* 


* Knight again Cambridge. 5 Caſe 155. 
Hilary Term, 10. Geo. 1. Roll 375. | 


NF RIT or ERROR to reverſe a judgment given for the If the maſter of 
plaintiff in the common pleas in an action brought on *' ſhip, — 
A POLICY OF INSURANCE © againſt the perils of the mentefpert d- 


« ſea, winds, pirates, and barratry of the maſter.” ties, beg 00. 
The declaration laid for breach, that the ſhip was loſt by the pot, za 1. 


fraud and negligence of the maſter ; and non aſſump/it was pleaded. fopped, and the 
A casE was made at the trial, which ſhewed the policy of in- Penang gt 

ſurance, which inſured the ſhip againſt all loſſes and misfortunes, array in the 

and againft barratry; and then ſhewed that the ſhip was loſt by maſter, andren.- 


the wilful fraud and direct negligence of the maſter. ers the under- 
1 | - : writer oftheſhip 
The queſtion was, Whether ſuch loſs is within the policy? a. woe 
| | terms 
Ir was INSISTED for the defendant, that it was not. policy infuring | 
| againſt the bar- 


FitsT, This verdict will not warrant this judgment, becauſe ratry of che mad. 
fraud is not within the general words of this inſurance, which, like ter. 
other covenants, muſt have a reaſonable conſtruction, If a man s. C. 1. Str 581. 
ſell lands, with a covenant in the purchaſe-deed, for quiet enjoy- S. C. a. Ld. Ray. 
ment, « without any * &c.“ certainly thoſe words 1349. 


Vor. VHE 2 z | muſt 1 


_— TX * 
8 


LI 2 0864 


KnronT 
again 


Cause. 


Eaſter Term, 10. Geo. 1. In B. R. 


muſt be intended to be againſt a © lawful diſturbance” (4), 
General words may be reftrained to a particular ſignification. 


SECONDLY, The breach is aſſigned too general; for there are 
ſeveral frauds in the maſter, which the inſurers are not obliged to 
make good (. Now it is plain, that negligence is no barratry, 
becauſe barratry is a fraud which does not include a negle& ; and 


the merchant has his remedy againſt the maſter for any neglect; 


fo that admitting there was a neglect in the maſter, yet if it be not 
within the policy, * the inſurers cannot be charged ; and for theſe 
reaſons the judgment ought to be reverſed. 


Ox THE OTHER SIDE it was ſaid, 
FirsT, That this policy of inſurance was drawn in as general 


| words as could be invented. But it is not true, that it muſt be 


expounded as other covenants, and like the covenant for quiet en- 


| joyment, which, though in general words, extends only to a legal 


diſturbance, and for very good reaſon ; that being the diſturbance 
which is only intended: but it is otherwiſe in policies of inſurance, 
which were intended to encourage trade, and that merchants might 
venture more freely, becauſe if any loſs ſhould happen, they might 


bear it with more eaſe. 


SECONDLY, That barratry, in its nature, is any kind of cheat- 


ing, and the verdict finds that this ſhip was loſt per fraudem et 


negligentiam of the maſter z and it is generally known, that ſhips 
are never wilfully ſunk but after ſome barrztry committed, for 
then they are deſtroyed to conceal the villainy, ſo that fraus et neg- 


ligentia is a plain barratry within the words of this policy. There- 


fore fince infurances began and are upheld to encourage merchants 
to trade, and that the words of this policy are ſufficient to charge 
the inſurers, and there is no default in the merchant (c), it is un- 
reaſonable that the wilful default of the maſter ſhould avoid tais 
inſurance ; therefore the judgment ſhould be affirmed. ; 


Taz CourT. Every neglect of the maſter is not within this 


policy; and if he run away with the ſhip or embezzle the goods, 


the merchant may have an action againſt him: but yet he may 
provide againſt it in another manner, viz. by inſuring his ſhip and 
goods to ſecure himſeif againſt ſuch acts of barratry ; for it is rea- 
ſonable that merchants who venture a large ſhare of their ſtocks 
ſhould ſecure themſelves in what manner they think proper againſt 
the barratry of the maſter, and all other frauds. “ Barratry” is 2 
word of more extenſive ſignification than only to include the mal- 


(a) Vaugh. 122. 2. Szurd. 180. that will render the underwriter liable, 
(5) Molloy de jure Maritimo, 282, Nutt v. Bordiew, 1. Term Rep. 323. 
J. 12. Grotius de jure Holland. lf the maſter is an owner, and commit 
(e) It is effential to barratry that the  barratry, the underwriters are not liable, 


wrong be committed by the maſter and Roſs v. Hunter, 4. Term Rep. 33- Ses 


mariners againſt the owners, and there - alſo Elton . Brogden, 2. Stra. 1264. 


fore if the owner is privy to or cauſe the Stamina v. Brown, 2. Stra. 1173. Val- 


wrong, it is not that ſpecies of barratry legio v. Wheeler, Cowp. 143. op 
1 9 | | | ters 


ter's running away with the ſhip : it may well include the loſs of Kxin 
the ſhip by his fraud or negligence. 2 aganſt 
|  Cannniper. 


SECONDLY, A breach aſſigned in the words of the covenant is 
good, as here, per barratriam magiſiri, had been good; but it is 
equally good to aſſign the breach in words tantamount. Where is 

| the difference between running away with a ſhip and ſinking it ? 


Tak JUDGMENT was affirmed, 

DEL, + *[232] 
* Wilkinſon againſt Meyer. Caſe 156. 

Tueſday, 28 April 1724. | 


A N ACTION OF COVENANT was brought upon an indenture, The ſtatute of 
wherein the plaintiff covenanted to transfer, and the defen- 7- C. 1. ft. 2. 


dant to accept a transfer of ſo much SoUTH-SEA STOCK at any © 7. f. S. which 
ſuch a ti dt ſo much money for the transfer A 
ſuch a time, and to pay fo muc 7 : 5 
a of South-Sea hack 

This action was now brought for the money. 22 


c tered and re- 


The defendant pleaded, that the contract was not regiſtered ac- . 8 
cording to the ſtatute 7. Geo. 1. ſtat. 2 c. 8. ſ. 8. by which it is ., 3 . 4 
enatted, © that every contract for the ſale or purchaſe of ſubſcrip- « theCompany 
« tions or ſtock of the South-Sea Company, &c. ſhall be entered © and exprets 
gin books to be kept for that purpoſe by the Company, to whoſe ** the names of 
« capital ſuch ſtock or ſubſcription did belong, and in default of ., angus for 
« ſuch entry, every ſuch contract ſhall be void; and ſuch entries « benefit cm, 
« ſhall expreſs the names of the parties for whoſe uſe ſuch con- « contract was 


& tracts were made, &c.” 1 ce made, is ſuf- 
tly com- 


| fic. 
Iſſue was joined thereon ; and at the trial at ni prius A CASE plied with by 
was agreed to, which was as follows : | enteringthe deed 
contract wer. 


The plaintiff made an entry of the contract verbatim, and at the Lamm, and ſub. 


bottom thereof uſed theſe words, © this is for my proper uſe and Fribing the en- 
« benefit, PHILIT WiLKINsSoN.” It was further tated, that 9. thus, © is 


no evidence was given to prove the contract to be made for 2 


the benefit of any other perſon. « 7 B.;” but 


The queſtion was, Whether this is a good regiſtry according = ation on 
to the directions of the act of 7. Geo. 1 c. 8. the plaintiff in — 
regiſtring this contract not having expreſſed the names of the par ew that the 


ties for whoſe uſe it was made, but only that it was for his own ſtock was tor 
uſle? 8 . | the uſe and be- 


Es ne fit of another 
STRANGE, for the plaintiff, argued, that this was a good re- Peron. 

giſtring of the contract wituin the act, which was made on pur- 8. C 2. Ld. Ray. 

poſe to prevent doubtful ſuits, on account of jo many perſons being 2350. 

made truſtees; and though it may be objected, that this regiſtring ROD Stra. 
only ſhews who has the benefit of the contract then made, yet it 2 _ 

vas the intent of the Legiſlature, that contracts to be made at any * TP 

time after ſhould be regiſtered, on purpoſe to ſhew who they were 

that had a right to the ſtock ; and this is ſufficiently ihewed by 

n 1 regiſtring 


- Wrr xrvSON 
aguirft 


MEYER. 


: Eaſter Term, 10. Geo. 1. In B. R. 


| regiſtring it as before-mentioned. It appears by this regiſtry that 


the plaintiff had both the legal and equitable right. The objec- 
tion ariſes only from the difference of the words & were” and « js,” 
The act requires the entry to expreſs * for whoſe uſe ſuch con- 
cc tracts were made; and here it is entered, * this 7s for my uſe, 
« P. I.” But this act is not to be conſtrued ſtrictly to bar per- 
ſons of their right. Even in common law conveyances words of 
a paſt and preſent tenſe are uſed promiſcuouſly, and do not import 
a different conſtruction: as in gifts, © procreat:s” ſhall extend to 
iſſues begotten afterwards, and . procreandis to iſſues begotten 
before (a). | 5 


FAZAKERLEY for the defendant. The words of the act being 
plain, © that the entries, &c. ſhall expreſs the natnes of the parties 
« for whoſe uſe the contracts were made, ſuch an entry as in the 
principal cafe will not be good, for it is not within the ſtatute, 
that being made to quiet the minds of the people, and for that 
reaſon ſhould * have a favourable conſtruction : but the intent of 
the ſtatute is not anſwered by this ſort of regiſtring; for the entry 
that it was © for the plaintiff's own uſe,” may be in truſt for a 
DIRECTOR of the Company at the time of making the contract, 
though it e be for his own uſe at the time of making the entry; 
and the act plainly imports, that the entry ſhould ſhew for whoſe 


uſe it was at the time of making the contract; for if it was to the 


uſe of any of the Directors, who by fraud had raiſed the value of 
the South-Sea ſtock, it would be void, and an action would lie 
againſt him for ſo much money received to the uſe of him who 
paid it. Now this ſtatute being made to diſcover the eſtates of 
thoſe who had cheated the people, and to quiet their minds, and 
to prevent the frauds of the Directors, that they might not for the 
time to come have any benefit of ſuch contract ; it ought to have 
as liberal a conſtruction as the Legiſlature intended, therefore the 
entry ſhould ſhew for whoſe uſe this contract was made. 


To wricn it was anfwered,' and admitted, that this ſtatute 
ought to be carried as far as poſſible, to obviate the frauds of the 
Directors; but there could be no fear in this caſe, that any of them 
cauld be concerned, becauſe this was a contract for lottery an- 
nuities, which the Directors always ſubſcribed in their own names, 
but not the money-ſubſcriptions. e 

ThE Couxr. The queſtions are, Whether this entry has 
complicd with the werds of the act? If not, then, Whether 20. 
meaning of the act be fatisfied or not? 


PRArr, Chief F:/lice, and THE Couxr. The act intended that 
the defendant ſhould know what perſon had the equitable, and what 
perſon had the legal right to demand the money on the contract. 

The perſon is to regiſter firſt the name of the perſon intereſtcd 
and the contract. Ihe act is not to be made uſe of as a ſnare to 


(5) Co. Lit. 20. b. 


intangle 


Faſter Term, 10. Geo. 1. In B. R. 


intangle people's rights. If it was the plaintiff's contract when he WIr xox 
regiſtered it, it ſhall be intended to have been his when the con- _=——_ 
tract was made. The contract itſelf, which is entered verbatim, 8 
appears to be made to the plaintiff, and to be for his owa ule; and 

no evidence was given to the contrary. 3. Lev. 1. 


Judgment was given ſor the plaintiff. | 

But on this judgment for the plaintiff, a writ of error was Motion to a- 
brought in _ 8 by the defendant; and mens e 
in Trinity Term following, it was moved to amend & the venire * { 234 ] 
facias ; for this being an action of covenant, and the defendant 

having pleaded ſeveral pleas, and the plaintiff having replied to 

one, and demurred to the reſt, the venire ſacias was drawn in the 

uſual form, © tam ad triandum exitum quam ad inguirendum de 

« Jdamnis,” theſe laſt words, © ad inguirendum de damnis ought 

to be ſtruck out. - | n 


To waicn it was anſwered, that if the Court ſhould give leave 3. Lev. 361. 
to amend this record after a writ of error brought, it 1s but rea- 
ſonable that the plaintiff in the original action ſhould pay coſts ; 
for it is probable, that the writ of error was brought by the de- 
fendant for this very fault. 3 75 | 


Tur CouNsEL for the defendant in error thereupon offered to pay 
oaſts, if the plaintiff would waive his writ of error, for then it 
will appear, that it was brought for this very fault ; but if he 
would not waive it, then it muſt be brought for delay. 


But he refuſing to waive it, the defendant had leave to amend 
without paying coſts. . . 


Webſter againſt Geering. .* "Gas 57. 


A MOTION was made to quaſh the proceedings againſt the To quaſh the 
bail, the plaintiff having declared for more than was con- proceedings a- 
Zainſt the bail. 

S. C. 1. Bar. 
Oxx JuDGE replied, that in the caſe of Viatt v. Evans (a), os yg _ 


in th 1694, it was adjudged t diſcharge of the bail. 630. 
e year 1694, it w adjudged to be a diſcharge of the 3 


AxorHRR JupDGE ſaid, that in the court of common pleas it 2. Bar. K. B. 
was held good pro tanto. FE 25. 


But there being two cauſes of this kind now depending, the 
proceedings were ſtayed in this cauſe until the point was reſolved 
in the others. 55 | . 


| tained under the ac etiam in the bill. 


. (a) 3. Salk. 55. pl. 2. 
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Cafe 158. The King again Pindar. 
In gue warrants, [JPON ax rwForRMATION in the nature of a quo wmrrant 
if the defendant againſt the defendant, for uſurping the office of mayor of the 
yn corporation of Penryn in Cornwall, the defendant pleaded, that 


of 
hm: or - he was debitè electus, and ſworn into the ſaid office, &c. 


— _ The plaintiff replied, that he was not elected, and ſworn mods 
et forms, Sc. as he had pleaded, and thereupon they were at iſſue, 


[235] The j jury found nat he was duly elected, but that he was not 
S. Cs duly fworn into the office, &c. | 
5 7 


S. C. 2. Ld Ray. Upon a motion to ſet aſide this * verdict, it was inſiſted, that he 
2 was not mayor until duly ſworn, and therefore that he had uſurped 
Poſt. BE 224. the office, and that judgment of oufler ought to be given and 
Ent. gay. Entered againft him. 

2. Show. 28. Bur on the other fide it was ſaid, that the clefion being found 
8 to be regular, the defendant was inctled to a mandamus to be 
6. Com. D. g. worn; but if there is a general judgment of oufer againſt him, in 

« Quo War. ſuch caſe he cannot have a mandamus to be ſworn by virtue of 
* rao” (C. 5.) any precedent election; therefore it would be prejudicial that ſuch 

judgment ſhould be entered againſt him. 

And there being no precedents in what manner it ſhould be en- 
tered, the Court was moved to give ſome directions therein, ſo as 
the entry of the judgment might not hinder the deſendant from 
obtaining a mandamus. 


Tut Court bid them enter their ions e to law. 


Rar Mo and F ORTESCUE, n, thought it rightly en- 
tered. 
REyNoOLDs, Tuftice, doubted. 
Tu Cour gave judgment of eufter, which was afterwards 
afirme2 in 28 h. uſe of lords (2). 


(a) See Rex v. Hearle, s a #4 627. 


) 


Caſe 159. The Pariſh of Buckington again 17 The Pariſh of Shep- 


ton Bechamp. 


Indentures cf Urox A MOTION to quath an order of ſefions, the caſe was 


e amen of ceſhip thus: . 

are not cancelled 

by the matter An order of two juſtices was made for removing Richard Allen 
becoming 4 from the pariſh of j hepton-Bechamp to the pariſh of Buckington, 
e 3 BY On appeal, the ſeſſions confirmed the order, but ſtated the caſe 
PR GU -— ſpecially— That Richard A len was born at Shepten- Bechamp, but 
pern to whem bound an apprentice at twelve years of age to John Cary at Buck- 


the apprentice ing fon, where he lived forty days; ; but the maſter becoming a 
hires k:mfelf as 
2 ſcrvant.—_S C. Stra. 582. S. C. 2. Ld. Ray. 1352. Fort, 321. Foley, 229. Sef. 


Caf. 278. Conit's Poor Laws, 7 vol. 78. | 
bankrupt, 


Faſter Term, 10. Geo. 1. In B. R. 


bankrupt, Richard Allen hired himſelf as a ſervant for a year to Taz Pan 
oſbua Giover in Buckington, and ſerved accordingly ; during 3 

which ſervice the apprenticeſhip expired, when John Cary deli- woe 

vered up the indentures to 7oſeph Glover. Tux Na 0 


| . ; : 8 or SHEPTON=- 
Ir was INS1STED, that a hiring de fas will gain a ſettlement Bc UAur. 
for a man, as well as a marriage de facts will gain dower for a 


woman. 


To WHICH it was anſwered, that this hiring could not 2 any 
ſettlement, becauſe the indenture of apprenticeſhip was ſtill ſub- 
ſiſting, and could not be diſcharged but by ſome otner deed, or by 
the ſeſſions, ſo that this was not a lawful hiring ; and if fo, then a 
ſervice for a year in purſuance of ſuch an illegal hiring, cannot 
gain a ſettlement. Be | ; | 
Tae Cour held, that the pauper was ſettled at the pariſh of 
Buckington, under the indentures of apprenticeſhip; for as they 
were not delivered up, or cancelled by the maſter becoming bank- 
 rupt, he had no power to hire himſelf to Glover, 


And both the orders were confirmed. 


*[236] 
Anonymous. 1 ECuſe 160. 
A MOTION was made to ſtay the proceedings on a judgment, To ſtay pro- 
ſuggeſting, that part of the money was paid, and that the de- ceedings on a 
fendant was willing to pay the reſt into court. | 2 na 


To which it was replied, that what money the plaintiff had al - — paid. 
ready received, was in diſcharge of ſome other debts between him 
and the defendant ; but upon producing bis receipt, it appeared to ©*- Eliz. 68. 
46 . . a 5 Stiles, 239. 
de paid indefinitely, viz. as ſo much due upon account. Moor, 6:5 


| | 5 2. Ch. Rep. £8, 
Tux Couxr. Where a debtor owes money to his creditor nch. Rep. By.” 


upon ſeveral accounts, he may pay part, and apply it to any debt; 1. vern. 

but if the creditor deny that he received it in ſatisfaction of that 468. | 
debt, but upon ſome other account, then he has election to apply 2. Vern. 606. 
the payment to what debt he will (a); fo where it appears that Comb. 463. 
money is paid indefinitely, the creditor has election to declare on Mod. 559. 
what account he received it (5). T heretore if the debtor in the | 
principal caſe would have this payment applied to the judgment, 
upon equitable terms, he ſhould likewiſe pay or tender all the 
money due to the plaintiff on ſimple contract, or otherwiſe, as far 
as the penalty of the judgment covers ſuch debts ; for this Court 
will not compel a creditor by judgment to accept a leſs ſum than 
is due on the judgment, upon the account of any former indefinite 


(a) See Bois v. Cranfield, Stiles, 239. (5) See the caſs of Goddard v. Cox, 
centra. | : 2. Stra. 1194. h 


T 4 | payments, 
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Axex ros, payments, when there were other accounts depending between the 
| parties, unleſs the defendant will conſent to bring in all that is due 
to the plaintiff (a). | N 


(a) Though the defendant ſhews to fied, or even that any part of the coſts 
the Court a diſcharge from the plaintiff of are unpaid, the Court will permit the 
part of the debt, yet if it appear to be plaintiff to proceed. Far v. Burrley, 
given after purchaſing the writ, or that Mich. 2. Geo. 2, C. B.—Norz tt the 
the plaintiff's whole demand is not ſatis- former edition. 5 
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*[ 237] | 
Caſe 161. Martin againff Henriques, 
_ - Judgment fet T PON a ſeire facias on a judgment againſt the principal, h 
2 ee U pleaded & nul tiel record. pal 15 


four days, &c. The plaintiff thereupon produced the record, and THE MasrTER 
ſigned the roll guad guerens protulit recordum, and the plaintiff 
ſigned judgment the very next day, and took out execution. 


But upon a motion this execution was ſet aſide as irregular, 
becauſe he ought not to have ſigned the judgment until four days 
after the record was brought in. | 
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Caſe 162. Chriſty againſt The Manucaptors of Anſtruther. 


Thurſday, 23 April 1724. 


Quere, Whether UroN A WRIT OF ERROR brought in THE EXCHEQUER- 

ſpecial bail ſhall CHAMBER on a judgment given in the king's bench, the 
js Prion: now defendants entered into a recognizance purſuant to the ſtatute 

arecognizanceof 3+ Jac. I. c. 8. © that the plaintiff in error ſhould proſecute his 

bail given pur- “ writ with effect; and if the judgment ſhould be armed, then 
ſuant to 3. Fac, (c to pay the debt, damages, and coſts.” Afterwards the judgment 

1. c. 3. was affirmed, and then the plaintiff brought an action of debt upon 

Drug). 449 this recoguizance againſt the bail. | * 

The queſtion was, Whether they ſhould be diſcharged upo 
common bail? | : 


Ix was $A1D by their Counſel, that they ought to be diſcharged, 
for it is againſt the practice of the Court, that bail ſhould be re- 
quired of bail. x | 


ON THE OTHER SIDE itwas ſaid, that it was never yetdetermined, 
that ſpecial bail is not requirable in an action of debt on a recog- 
nizance of bail; but the reaſon of the caſe ſcems to require it, be- 
cauſe the recognizance is _— for payment of money, v:z. © to 
ec pay the debt if the judgment ſhould be affirmed ;** and certainly 
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it was never yet denied, that where an action of debt is brought 
on a bond for payment of money, but that ſpecial bail is always 
required; and the reaſon is the ſame for ſpecial bail in an action of 
debt upon a recognizance again{t the bai}, for ſuch recognizance 
is a ſecurity for the payment of the condemnation- money, and 4 
J nu Sh collateral 


Faſter Term, 10. Geo. 1. In B. R. 


collateral undertaking, that it ſhall be paid upon the affirmance of * CunrsTy 
the judgment; and the bail upon the recognizance cannot be diſ- T 


charged but upon payment of the money, for they cannot render , EL 
Fu principal, becauſe ſuch render does not lie by the * bail upon e 
à writ of error. ; 3 ANSTRUTHER. 
Tux Cour doubted ; it depending on practice, and practicers [ 238 ] 
not agreeing. COT 3 | 
FoRTESCUE and RAYMOND, Fuftices, ſeemed of opinion, that 
ſpecial bail might be required; and thought that in debt upon a 
judgment ſpecial bail was always given. : 
Pnarr, Chief Fuftice, rather inclined to think ſo. 


Adjournature 


Shipton egainſt Hopton. | | Cale 163. 


FH was an action of DEBT, gui tam, &c. (a) brought by a Debt for keep- 


fifteen ins an engine to 


4 2 r the {tar | . NN. C. 
common informer, on ute 5. Ann. c. 14. for 3 


pounds, wherein the plaintiff declared on two ſeveral counts, one 
for ten pounds for killing two partridges, the other for five pounds 
for keeping an engine to deſtroy the game, not being qualified. &c. 
virtute flatutorum hujus regni; upon nil debet pleaded, the plaintiff 
had a verdict for five pounds only. | | 


It was now moved, that he might enter the verdict on either of 
the counts, becauſe the defendant intended to move in arreſt of 
judgment; for though he might not be qualified by the ſtatutes of 
this land to keep a gun, yet if he be otherwiſe qualified by law, he 
is not ſubjeR to this penalty. Now he may be qualified by law, 
as being huntſman to a nobleman, who, in coming up to the par- 
liament, may kill a deer in any of the king's foreſts; and this he 
may do by the Foreſt- law, which is part of the law of this realm. 


And for this reaſon the plaintiſf was ordered to enter his judg- 
ment. | | | 


| (a) This action is given by the ſtatute pay a pecuniary penalty, upon a con- 
8. Geo. 1. c. 19. by which it is enacted, ' viQtion before a juſtice, any perſon 
* that where an offence ſhall be com- © may ſue for it by an action of debt. 
emitted againſt any law for preſerving See now 25. Cie. 2. c. 2. 2. Geb. 3. c. 19. 
te the game, and the offender liable to | | 


Burges againſt Bracher. Caſe 164, 


Y axTIicLEs made between the plaintiff and the defendant for it an agrccmere 
a horſe- match, it was agreed, that the plaintiff ſhould ride be that 2. thall 


« wi 7 ; oth ide a horſe. 
© without ick 5 4 
293 whip or ſtick, or other weapons, except Boots and ch 4e ME: 


- | 6 2p or frick, 
os other Tocafons,”* and in an action on this agreement the declaration Rate, that A. rode the match 
* Without whip AND flick OR ether ⁊weapon, the variance is cured by the verd..—S. C. 2. Ld. Ray. 
1366. S. C. 1. Stra. 754. | IE be 
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An action of covenant was brought on theſe articles, and the 
declaration ſet forth, that the plaintiff mounted the horſe ſine fa. 
gello et baculo vel allis armis, and did ride in forma prædictd. | 


Upon the general iſſue pleaded, the plaintiff had a verdiQ, 


IT was MOVED in arreſt of judgment, that this declaration 
was not purſuant to the article of agreement, for that was to ride 
« without whip or ſtick, or * other weapons,“ in the disjunctive; 
and the declaration is /ine flagello et baculo in the conjunctive, 


This caſe was compared to ſome caſes which were adjudged 
upon wagers in the late wars, iz. © that the Engliſh would beat 
& the French without the help of the Germans os the Dutch ,” 
and in an action brought for the money won, the plaintiff laid in 


his declaration, that the Engliſh did beat the French without the 


help of the Germans AND the Dutch; and this was held ill. 


IT was OBJECTED en the other fide, that there is a caſe in Cr;, 
Ez. (a) where the defendant was by agreement to pay ſo much 
money when ſuch a ſhip arrived in ſuch a port; and the declaration 
was, that the ſhip arrived ad portum, inſtead of in portu; and this 
was moved in arreſt of judgment, but not allowed: which is very 
true, becauſe the prepoſition ad ſignifies at or in. Deeds, it was 
ſaid, ought to be favourably conſtrued ; becauſe they are made by 
the conſent of the parties; but it does not follow from thence, that 
declarations ought to have a favourable conſtruction ; for the rea- 
fon is not the iame, becauſe they charge the defendant in an ad- 
verfary manner, and are preſumed to be drawn by perſons of ſkill; 


| beſides, deeds are taken moſt ſtrongly againſt the grantor (6), 


Beſides, the riding & without whip and ſtick“ alters the whole 
ſenſe of the articles, for he may ride without both, but {till he may 
ride with one cf them; therefore the plaintiff ſhould have laid in 


his declaration, that he rid without either. ä | 


REEk VE contra. The averment is a good averment, and would 
be ſo on a demurrer; for the conſtruction muſt be ine flagells et 
ine baculo, for fine is undertiooc, and governs both the caſes: and 
though the agreement varies in expreiuon from the averment, yet 
bota in ſubſtance are the ſame. - | 


SECONDLY, The latter end of the ſentence bein disjunRive, 


« d aliis armis,” muſt refer to every precedent allegation, and 


ſo make the whole disjunctive (c). 
THriRDLY, If the averment was inſufficient, yet it is cured by 
the verZict ; for otherwiſe the plaintiff could never have a verdict; 
therefore it muſt be intended, that this was proved at the trial (4): 
and there are ſeveral caſes to warrant ſuch intendments. To inſtance 
in one: iadebitatus aſſump/it (e) was brought for money received 


(a) Cro. Eliz. 229. pfl. (4) Moor, 239. Cro. Eliz. 229. 
(5) Cro. Euz, 348. | (e) Foulter v. Cornwall, Salk. 9. 


(c) 2. But. 293. - 
| upon 


Faſter Term, 10. Geo. 1. In B. R. 


9701 account; after a verdict for the plaintiff, it was moved in Buzcze 
arreſt of judgment, that this action would not lie, but an action 
of account; for if a man receive money to account, it is not to m 
be demanded as a duty from him until he has neglected or refuſed _ 

to account; and this muſt be ſet forth in the declaration; but it 

was adjudged, that the declaration was helped by the verdict, and 

that it ſhall be intended he refuſed to account, or had done ſome- 


<4 


thing to make him an abſolute debtor. 

Tus CouxT. If the terms of the agreement had not been * 240 ] 
proved at the trial, the plaintiff could not have a verdict; ſo it N 
muſt be intended that the agreement was fufficiently proved; and 
there are ſeveral caſes wherein it has been adjudged, that where 
words may be taken in a double ſenſe, the Court, after a verdict, 
will always conſtrue them in that ſenſe which may ſupport the ver- 
dict: now here the jury found, that the plaintiff did ride “ ine 
« fagello et bacula vel aliis armis,“ in which the disjunctive & vel 
in the latter part of the ſentence, qualifies the conjunctive & t, 
and disjoins that copulative; ſo that it ſhall be taken in a disjunctive 
ſenſe. | DO | 

So judgment was given for the plaintiff, 


The Eaſt-India Company againſt Ellis. Caſe 165. 

| AFTER a judgment by default for the plaintiff, and a writ of writ of inquiry 
inquiry brought, it was moved, that it might be executed executed before 

before THE CHIEF JUSTICE, at the fittings at Gurldhall in Len- the Chief Juf- 

Zn, the action being brought for twenty thouſand pounds: and a a 

rule was made accordingly. : 


Hutchinſon againſt Smith. Caſe 166. 
ONE T. S. was arreſted at the ſuit of the plaintiff Hutchinſon," The plaintiff 
and Smith, the defendant, became bail to the ſheriff for the died before the 

appearance of the ſaid T. S. at the return of the writ; but before return. 
any farther proceedings, Hutchinſon died; yet his attorney took 
an aſſignment of the bail-bond, and proceeded to judgment and 
execution againſt the bail, No | 

And now the Court was moved to ſet aſide theſe proceedings as 
Irregular. ES 

And the matter being fo reported by THE MASTER, they were 
kt aſide, | 


| The King againſt Dunbarr. Caſs 167 
JJFON THE MASTER'S report, the caſe appeared to be as fol- 
lows : ; Attachment 
. 5 5 | agamſt pe ſons 
The defendant Dunbarr was a priſoner in the King's Bench, derne 
8 5 1 LL Ion i 1 
and charged in execution there at the ſuit of one Pilkington, and 5 aeg 
afterwards was turned over to the Fleet, and there likewiſe charged — 


Warrant. 
12 


* N * . * : T5 % Br . 
EPA bt 5A : - r d oteag 


SHS? IS rio 
IS , 


* 
* 
8 
1 
2 2 4 
LO 
122 
2 
- 
3 
Er 
5 
* 
ee. 
+ 
9 
1 
Ins 
1 
Fre 
1 * 
NES 
7 371 
3 7 
Bon” 
52 * 
a 
41 
$i 
- 
3 
- 
8 - 
3 
BY. 
E 
” f 
4 p 
%" 
5 
* «9 
4 
1 * 
2 
11 30 
A 
* * 
1 
1 
= 
5 h -» 
Rr 
* 55 
+ - # 
5 
> 
* 5 
* 
* 
7.7 
1 
2 
* 
= 
Ss, 
3 
$* A 
ER 
* 
* 7 
3 
0-3 
* 2 
F.4 
* 
1 
3 
1 
1 
>; 
A 
= 
N 2 
7 
„ 
S$ = 
> 
3 
py fo * 
23 
3 
IS 
* 7 
1 
3 
4 
1 
A: 
* 
2 
23 
3 
* * 
3; 
a= 
2 
= 
n 
SH 
* 
Z He 
. 
82 
1 
. 
1 
1 
7 
F- 
2 
— 
2 
1 4 
* 
-BY 
= 

7 
7 
E 

* 
*Y 
7 
2 4 
1 

5 

25 

— 
S . 

Te / 
. 
Þ: 

[8 
E 
* 

4 
oy 
$ 
WP - 
4 
E 
T 
X © 
3-2: 
4:7 
5 : 
g 
4 
'F <7 
"X 
5 
R 
WS. 
MH 4 
** 9 
1 
1 
7 
yd 2 
2 
Yay 
12 
N 
« 
7 
8. 
4 
* 


4 
* 


S en ve, ENNIO 
2 * 5 #* „ rag OR wa 
— 


. HOIEEs + — 5 7 AS 


I „ » 3 
- * 7 by. _— 


ED TUE OT ES 


& 


[2411 Eaſter Term, IO, Geo. 1. In B. R. 


Tux Eixs in execution at the ſuit of the * ſame party; and on the thirtiet, 
day of January laſt was taken in Leiceſter Fields upon an eſcape. 
warrant, figned by one of the Judges in the court of king's bench 
and then he inſiſted on a day-rule, but upon ſearch there was none 
for that day ; thereupon, as he was carried through TH Olo 
BalLEY towards Nzwgate, the officers of ihe Fleet reſcued him, 


And now upon a motion for an attachment againſt them, and 
that Dunbarr might be taken out of the Fleet and ſent to Nay. 
gate; it was inſiſted for him, that he being charged in execution 
in the Fleet, could not be taken by an eſcape-warrant iſſuing out 
of the court of king's bench. VE - 

Beſides, he thought he had a good day-rule, for his name was 
entered in the petition for day-rules on the thirtieth day of Zanuary, 
but the clerk did not come in time to have it read in court that day, 

Ta Cover. As to the objection, that this man being 
charged in execution in the Fleet (which is the priſon of the court 
of common pleas) cannot be taken by an eſcape-warrant ſigned 
by any of the Judges of the court of king's bench; it appears to 
be otherwiſe upon reading the ſtatute (a), by which it is enacted, 
« that if any perſon charged in cuſtody in the King's Bench or 
« Fleet, in execution, or on meine proceſs, &c. ſhall go at large, 
« upon oath made thereof in writing before the Judge of the court 

4 where the commitment, action, judgment or execution was, ſuch 

Judge ſhall commit the perſon eſcaped to the common gao! cf 
the county where retaken, there to remain without bail till dif. 
* charged by law.” N 

So that any Judge of the court where the action was brought 
may grant an eſcape-warrant; and a Judge of the common 
pleas may grant it, though the priſoner is turned over and 

charged in execution in the King's Bench, and fo vice verſd. 


As to the entry of his name in the petition for a day- rule it 
fignifics little unleſs it is read in court. I 


Therefore an attachment was granted againft thoſe who reſcued 
Dunbarr, and a rule was made that he thould be taken out of 


the Fleet and ſent to Newgate. | 
| (a) 1. Hun. cap. 6. 


Do N IAR. 


1242 „„ 
Cafe 168. * Cloud againſt Nicholſon. | 

An action lies TWO PERSONS were jointly bound in a bond; and in an action 

424inſt one of tec brought againſt one alone, the plaintiff had a verdict. | 


joint obligors; : - : 
but the jeine cn. IT WAS NOW MOVED in arreſt ef judgment, that gs this 


ref may be might have been pleaded in abatement of the action, yet lince it 


Tle. ded in abate- appears upon the face of the record in which the bond was entered, 


5 6 that the plaintiff had no right againſt one alone, be cannot have 

7. Saund. 2951. judement 55 ; 2 | 

Cro. Eliz. 456-3 . | „ 
x. Com. Dig. Abatement“ (F. 2.) . And fee 


$44. 1. Vent. 34. 135. Lut. 696. Stra. 503. 
R.ce v. Stute, 5. Turf. 2643. Rex v. Aloet, Co wp. 822. Tar 


Eafter Term, 10. Geo. 1. In B. R. | 
Taz CourT were of opinion, that it did not appear on the Cru 


record, that the other figned, ſealed, or delivered this bond; but % - 
admitting it did appear that he figned and ſeated it, yet if it do Nees, 
not appear that he delivered it, it is the bond of the defendant 


LD alone, though another is named therein with him, for it is not his 

im, deed without the delivery. | ; SIR 

and | | ; 

. e | 8 

on Boſtock againſt Boſtock. Caſe 169. 

" TH CASE, upon the maſter's report, was as follows: A bond Money paid in 
was dated in the year 1706, conditioned for payment of a 4, Oy 

"a certain ſum of money, and in the year 1700, one hundred pounds, 

J, part of the money, was paid; and by indorſement, reciting that 

J. there was thirty one pounds intereſt then due, it is expreſſed to 


be paid in diſcharge of the principal. | 

The queſtion was, Whether the thirty-one pounds intereſt 
then due, ſhall be taken to be part of the hundred pounds then 
paid? If it is, then fo much intereſt is diſcharged, and by conſe- 
quence fo much continues part of the principal ſtill, for which in- 
tereſt muſt be paid ; whereas if the thirty- one pounds intereſt was 
not diſcharged, no intereſt would be due for it, becauſe it is oci- 
ginally intereſt. | 


ThE CovurrT ſeemed to incline, that the hundred pounds then 
paid ſhould be in diſcharge of the intereſt then due, and for the re- 
ſidue in diſcharge of ſo much of the principal. 
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Hawker againſt Hinton. Eeaſe 170. 
UroN A WRIT OF ERROR of a judgment in the common Continuances 
— pleas, the error aſſigned was, & variance between the origi- may be entered 
nal and the declaration; the one being «© Jemimman, the other a 
« Fememman Force.“ | | : | 
ON THE oTHER SIDE it was ſaid, that the record was right; 
and upon producing it, ſo it was, but it was of another number- 
Then iT was OPJECTED, that the original was © nne 7 
Georgii, and the declaration was anne q Georgii, and no 
continuances entered between the one and the other, 


To wHicH it was anſwered, that the continuances might be 
entered at any time, and that when entered the plaintiff is intitled 
to his judgment. | | | 

THE CourT was of opinion, that the attorney ought to be 
puniſhed for making up a ſecond record, but that the plaintiff 
mutt have his judgment. 
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Eaſter Term, 10. Geo. 1. In B. R. 


Caſe 171. Crowther againſt Wheat. 

4 writ akered QCTRE FACTAS was brought againſt the bail, and their ator. 

—_ it is ſealed, ney demanded oyer of the writ, and faw many raſures and in- 
s is 2 B*X terlineations in it, and for that reaſon he did not make any de. 

miſdemeanor. : | Y 


But now moved the Court, that all the proceedings thereon 
might be quaſhed. | : x: 


Ser 6. Mod. 310. Tax CouRT was of opinion, that this was no ground to quaſh 


the proceedings; for if any alteration was made in a thing immz. 
terial after the ſealing the writ, there is no harm done; and if in 
any thing material before the writ was ſealed, yet that will not yi. 
tiate it; ſo the Court would not quaſh it, or any proceedings 
thereon, but ſaid, if the motion had been made againſt the clerk 
who raſed it, and it appeared to be done after the writ was ſealed, 
it is a miſdemeanor, and puniſhable. 


EASTER 


n- 
2 


EASTER TERM, 
The Tenth of George the Firſt, 
INR 
The Court of Exchequer. 
Sir Robert Eyre, Kut. Chief Baron. 
Sir Francis Page, Kut. ; 
Sir Jeffery Gilbert, Kut. e Barons, 
- Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 
* [244] 
| Anonymous. 7 
F. AN ACTION OF DEBT againſt the ſheriff the caſe was An adminiſtra- 
thus: . tion de bonis non 
| ; ö FRA ; 5 granted in the 
A. by his laſt will and teſtament made B. his executor, and died. eng of Zitch- 
The executor proved the will before the commiſſary of the biſhop fe — e 


of Litchfield, and as executor of A. brought an action againſt C. tion for an eſcape 
and obtained a verdict and judgment, and thereupon C. was taken on a judgment 
in execution upon a capias ad ſatisfaciendum, and committed, and entered up in 


afterwards eſcaped. Then B. the executor died inteſtate, and D. Middleſex. 


took out adminiſtration with the will annexed, de bonis non of A in 5. Co. 39. 


the dioceſe of Litchfield, and brought this action of debt againſt the Moors 145- 
_ theriff for this eſcape. | | 


T. Salk. 40. 
6 Mod. 134. 


The defendant demurred, for that the judgment being the foun- 7: 3 Os 
dation of this action, and that being entered in Middleſeæ, the plain- 40 tion” (B. 5.). 
tiff could have no right to it by virtue of an adminiſtration taken in 

the dioceſe of Litchfield, which, as to this demand, was void, for 


he ought to have a prerogative adminiſtration. 


But THE COUNSEL for the plaintiff inſiſted, that this action 


. would lie for two reaſons ; 


FIRST, 
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| Eaſter Term, 10. Geo. 1. In C. 8. 


Finsr, Becauſe the eſcape, which was in the dioceſe 0. 
Litchfield, was the principal and immediate cauſe of the action, 


and the judgment ſet forth in the declaration was only an induce- 


ment to it. 


SECONDLY; That it was not in the power of the executor to 
alter the condition of his teſtator, ſo as to put the adminiſtrator 
to take out a prerogative adminiſtration ; for he took it cun 
teſtamento annerato; ſo he ſhould have it in the ſame condition it 
was in at the death of the teſtator; and oNE OF THE BARoKs was of 
that opinion. 8 | : 0 

But THREE OF THE BARORNs, of which ExRE, Chief Baron, 
was one, were of opinion, that the plaintiff could not maintain this 
action without taking out a prerogative adminiſt ration, or an 
adminiſtration where the judgment was entered, and that was in 


"the dioceſe of Londen; that it was abſolutely neceſſary he muſt 


*[ 245] 


take out adminiſtration ſomewhere, and that there could be no 
inconveniency in taking out adminiſtration above, according to 
the caſe of Byron v. Byron (a), where it was held, that a man 
dying in one dioceſe, and having a bond in another dioceſe, in ſuch 
caſe there muſt be a prerogative adminiſtration, becauſe the debt 
doth not follow the perſon, * but it is a debt where the bond is at 
the time of the deceaſe of the inteftate. So in the caſe of Alam 
v. Savage {b) it was held, that adminiſtration granted by the arch- 


_ deacon of Dorſet could be no title to a judgment in any of the 


courts at NH inſter. It is true, a will of a perſonal eſtate which 
lies in a foreign country, and none in England, may be proved 


in that country where the eſtate is (c), and need not be proved 


(a) Cro. Elz. (472). pl. 25. (e) Jauncey v. Sealey, 1. Vern. 397. 
(5) 6 Mod. 136. S. C. x. Salk. 0. Ta | 
2. Ld. Ray. 854. 1253. 8 Wt. EL 


EASTER TERM, 
The Tenth of George the F irſt, 
FTF 
The King's Bench. 


Sir John Pratt, Knt. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. r ee 
Sir John Forteſcue Aland, Knt. TC Fuftices. 
Sir Robert Raymond, Kit. 62 
Sir Ph ilip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Nut. Solicitor General. 


The King againſt Burridge. 3 Caſe 178. 


| | Wedneſday, 10 June 1724. ox | 
A RULE or courT was made by conſent, that the ſheriff of If parties in a 


the county of Devon ſhould bring the freeholders book cauſe enter into 
before mc Fen a of the office, and that he ſhould return Oo eee 


remaining to be returned by the ſheriff to try the iſſue joined be- cight ſpecial-- 
tween the parties. ee 
This rule was made by conſent. 8 e 14 2 
Afterwards, when the parties attended the maſter, the defendant and the ſneriff 
ſtruck out ſome handredors, and at the trial he challenged THE return the re- 
ARRAY for want of hundredors ; and the judge of affize allowed maming twen- 


the challenge, and directed, that the plaintiff in the action might 7-987 f 
take what remedy he could by law. | | tte deſendant 


It was now moved for an attachment againſt the defendant, for e IT 
. bl 

that this challenge to HER ARRAY was a breach of the rule of challenge Tun 

court, and a contempt thereof. 8 AA ſor want 

Pa : 28 1 of hundredors, 
it is a contempr of court, puniſhable by attachment, although the Judge at the trial allow the challenge. 

S. C. 2. Ld. Ray. 1364. 8. C. 1. Stra. 593. Ante, 186, Andr. 52. 2. Stra. 1000. 
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Eaſter Term, 10. Geo. 1. In B. R. 


Ir was ARGUED for bim, that his entering into this rule did 
not take from him the liberty of challenging the jury; if it did, it 
mult be by implication, which! could never be a good foundation 
for an attachment; for the cauſe to iſſue out an attachment ſhould 
be as certain as the cauſe to warrant a judgment, and there was 
never yet an attachment granted in ſuch a cafe. There are rules 


where there was an expreſs injunction not to challenge; as in 


*[246] 


Dunfter's Caſe, in the tenth year of Queen Elizabeth, in which rule 
it was ordered, guod nulla fit calumnia de utraque parte panels ; 
and there are other rules where it was inſiſted on, but denied, as in 
the caſe of The King v. Kifhn (a), where a rule was made, as in 
this caſe, for ſtriking a ſpecial jury, and JOoNEs, Attorney-General, 
moved, that it might he inferted in the rule, that neither of the 
parties ſhould be at liberty to challenge THE ARRay, but it was 
denied PER TOTAM Cox A, for it coùld not be granted but by 
conſent; and it was not at that time pretended, that ® this was 
implied in the rule; forifit had; he need not have moved the Court 
that it might be expreſſed. In the caſe of The King v. Sherard, 
in the firſt yeat of George the Firft (b), theſe words were added to 
the like- e conſent of both parties, =_ nullum advantagium 
capiatur pro deſectu hundredor (c). But admitting this was 
"oldie By th rue; yet the defendant” cannot be ſaid to be guilty of 
a contempt for challenging THE ARRAY, for it is no more than an 
inadvertency, or a miſtake of the ſenſe and meaning of the rule. 
Now the different ways of drawing up theſe = ſhew, that 
there muſt be an expreſs conſent of the parties not to challenge, 
otherwiſe no attachment will lie for challenging, neither will ſuch 
conſent take away any legal objection the party has to challenge; 
and if fuch a rule, as in the principal caſe, would ſerve, what 


% 


_ .. reaſon can be given whe an expreſs conſent ſhould be put in fo 


Judgment given 


by; a Judge of 
atze after he 


ac - + 


many rules for ſtriking ſpecial juries ? 0 
Brsines, this matter hath received judgment already, for the 
rule was produced at the aſſizes, and pleaded in bar to this chal- 
lenge, and the defendant demurred to it, and the plaintiff joined in 
demurrer; and when the Judge came to town, he gave judgment 


for the defendant. 


At which THe CHIET jus riet ſeemed to be furprized; that a 


Judge ſhould give judgment after he came to town. 


But THE COUNSEL for the defendant ſaid he might, when it was 


by the conſent of the parties; as where a verdict is found; and the 


Judge takes time to conſidet᷑ what judgment to pronounce, or what 


- fine to ſet. And for theſe reaſons it was inſiſted, that no attachment 
ſhould go. | | | 


- contempt to the Court, and a breach of their rule, for 


Tr was INSISTED for the attachment, that this challe r q 
lat Was, 
that THE. MASTER ſhould appoint twenty-four to be returned by 


(a) Eaſter Term, 29. Car. 2. 3 Keb. (5) <2 


the 


| 8 3 * 1 „ 
Eaffer Term, 16. Geo. 1. In R. R. 
tte ſheriff to try the iſſue ; now this challenge to THE ARRAY Tit", Eine 
deſtroyed this rule; for it was a ſuper/edeas of the whole return; like againſt 
arule of court or bond to ſtand to an award; yet if the party ß 
retract the ſubmiſſion, it is a breach of ſuch rule, and a forfeĩture of 
the bond, both which are implied in the ſubmiſſion, for gui adimit 
dla e fruit fem. The def 


The defendant might have taken a challenge 
to THE POLLS, but he knew that would be ſupplied by raleſnen; 
therefore to make all ſure, and to prevent the trial, he took a chal- 
lenge to THE ARRAY for want of hundredors, and this with an air 
* of inſolence, after he had been ſummoned to appear before # 247 1 
THE CHIEF JUSTICE of this court, and had his opinion, that he 
the defendant) could not ſtrike out all the hundredors. For which . 

reaſons it was inſiſted, that the attachment might iſſue. þ 


Taz Couxr was of opinion; that the defendant was guilty of 
a premeditated contempt, becauſe his challenge; drawn up in form, 
and arraigned at the aſſiaes, ſhews his deſign was to put off the trial. 
As to the rule made in this cafe, it may be without the conſent” 
of the parties, as well where the trial is by niſi prius as at bar, and 
dat likewiſe in criminal caſes as well as civil, and without any- 
infringement of the liberty of the ſubject, but rather for the ſake of 
juſtice, and to preſerve their liberties ; and if ſuch challenges are 
theſe rules would be avoided and made uſeleſs, which is a 
contempt of this Court; and the caſe cited of The King v. Kiffing/ 
to ſhew that the party may 2 if it be not expreſsly prohi- 
bited in the rule, is (2) wrong; for though it be not expreſſed, 
yet if it be neceſſarily implied, the power of challenging is 
away; for otherwiſe theſe rules, would be to little purpoſe, 
Now thi rule is, that the iſſue ſhall be tried per reſiduum jura- 
trum, but challenging THE ARRAY, is as much as to ſay it ſhall, 
not be tried by that jury; and that the ſheriff ought not to return 
them, when he was bound by the rule to return thoſe, and no other. 
Now, as the Court has a power to inforce obedience'to their” 
own rules, it is but reaſonable they ſhould puniſh thoſe who break 
So the rule was made abſolute for an attachment, ,, __ 
 ArrteRwarDs the defendant Burridge gave bail on the attach= 
ment, and Mr. Crews, who was his attorney and under-ſheriff, 
was one of the bail. © Le e | 
The proſecutor then moved, that the high-ſherif might return : 
the jury to try this cauſe; becauſe the under: ſheriff, who. has: 
retorna brevium, Was attorney in the cauſe and bail on the attach-, 
ment, | 6p 
(e) They did not ſay that that caſe was ptecedents had been quoted which had 
_ wrongrefolved, but that it did not prove ſuch clauſes ; he faid, that upon fearch” _ 
what it was cited for; they agreed, that 'they fonnd the rules of B. R. to have been 
if it was not expreſſed it was implied fo.-No7z to former edition. 
Parr, Chief Fuſtice, ſaid, that but two. - : 2 4 
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Tur Krxo - 


And a motion being made for a ſpecial jury, and- a queſtion. 
being put, Whether that could be granted without the conſent of 
the parties? THE MASTER of the office, was ordered to ſearch 
for precedents ; and he, reported, that above thirty years ago there 
were ſeveral precedents for ſpecial juries upon trials for niſi prizs, 
without the conſent of * the parties; but that in the laft thirty 
years there were ſeveral motions made for that purpoſe, but always 

"Taz CHiEr JUSTICE anſwered, that if the Court could once 


| grant motions for ſpecial juries, without the conſent of the parties, 


to try cauſes at the aſſes, as it © by the precedents they 
might; it was diſcretionary- in the Court, whether to grant ſuch 
motions, or not; for though it was often denied, it-cannot be in- 
ferred from thence: but that the Court may ſtill do it, where it 
ſeems reaſonable for them ſo todo | 
But THE OTHER THREE JUDGES were of another .opinion, 
becauſe the ; ſheriff is the proper officer to return juries; and if 
there is no legal exception againſt him, the Court cannot ſlip him, 
and order another to ftrike a ſpecial jury, without the conſent of the 
parties, to try an iſſue at the affizes ; but if there is any lawful 
objection againſt him, and ĩt appear to be ſo upon affidavit made, 
then' a ſpecial jury may. be ſtruck -by the maſter of the office, 
without the conſent of the parties: now, all that was ſhewn.in this 
caſe why there ſhould be a ſpecial jury was, that the defendant 
made affidavit that he feared he could not have a fair trial without 


chi {6 e oy ors bo 


Then it was offered as a reaſon why there ſhould be a ſpecial 
Jury to try this cauſe at the next aſſizes, becauſe ſuch a jury was 
thought requilite to try it at the laſt aſhzes 

But THREE oF THE JUDGES were of opinion, that a ſpecial jury 


| might be granted to try a cauſe at BAR without the conſent of the 


parties, but never at the nf; prius, unleſs very good cauſe was 
ſhewed, and that the cauſe now ſhewed was not ſufficient ; there- 
fore ſince the high- ſheriff is the proper officer to return juries, and 
there is no imputation againſt him (as there was not in this caſe), 
the Court would not vary from him without the conſent of the 


. 


So he was ordered to return this jury. | 
And in the ſame Term, there was another motion for a 
ſpecial jury. in the caſe of Geodright v. Miſt; and the like rule 


£ 


(a)] But now by 3. Geo. 2. c. 25. either the party applying for ſuch ſpecial jury 
party is intitled, upon motion, to have a muſt pay the extraordinary expence, 
ſpecial jury ſtruck upon the trial of any unleſs the Judge, in purſuance of 24. Ces 2. 
iſſue, as well at the aſſizes as at bar, and c. 18. certifies that ſuch ſpecial jury was 


as well in indictments and informations neceffary, - | 


a . EASTER 


EASTER THEM 
The Tenth of George the Firſt, -_ 
ar 
The Old Bailey, 

. ron 
Sir Jeffery Gilbert, Kut. Chief Baron 
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THE COURT OF EXCHEQUER, 


* * 


Anonymous. | Caſe 179. 


FA SESSIONS of oyer and terminer held at THE OLD Indiftment for 
A BAILEY in April laſt this caſe happened: CE — the - 


A looſe and idle perſon was apprehended at Southampton, and n perſon. 
being brought before a juſtice of peace, a filver tankard was 

found in his poſſeſſion, and he giving no fatisfattory account ho- | 249 [ 
he came by it, and the juſtice ſuſpecting he ſtole it, committed him 

to priſon. „ | 


Being brought by habeas corpus to NEWGATE, he was indicted 
for ſtealing a filver tankard, value ten pounds, of the goods and 
chattels of à perſon unknown, 8 | 


At the trial the proſecutor offered to give evidence, that this 
was a looſe and diforderty perſon, and therefore it muſt be preſumed 
that he could have no property in the tankard, but that he ſtole it. 


But G1LRERT, Chief Baron, who was then in court, ſaid, that Loss Our 
though an indictment might be good for ſtealing the goods JvsT:crHare 
cujuſdam ignoti, yet a property muſt be proved in ſomebody at id, that he 
the trial, otherwiſe it ſhall be preſumed that the property was in n =—_ a 
the priſoner, by his pleading “not guz/ty” to the indictment; fon for ſtealing 
for a man ſhall not be found guilty of felony, and hanged upon the goods cujuj- 
preſumption” © © | | ; dam ignoti,mere- 
, : ly becauſe he 
would not give an account how he came by them, unleſs there were dus proof made, that a felony was 
committed of theſe goods, 2. Hale's Hiſt. Pl. Cr. 290. 
= Ui EASTER 


EASTER TERM, 


| The Tenth of George the Firſt, 
| „ | 
The King's Bench, 


Sir John Pratt, Kut. Chief Fuſtice. . 
Sir Lyttleton Powys, Knt. 

Sir John Forteſcue Aland, Kut. | Fuftices, 
Sir Robert Raymond, Kut. | 
Sir Philip Yarke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor Generat, 


Sir Walter Baggott againſt Oughton, | Cafe 180, 


— PON A cas ſtated, and referred out of the court of Under a power, | 
chancery for the judgment of this Court, it was thus: in a family ſet- 


Sir Edward Baggett, the father of the plaintiff, upon his ©? e . 
marriage with his wife, the plaintiff's mother, in conſideration of ages 7 wn = 
that marriage, and of a conſiderable ſum of money which he was lands always oc 
to have with her as a marriage-portion, which could not be raiſed cupied with the 

otherwiſe than by ſelling her father's eſtate, ſhe being the anly child mi- ſeat can- 


of the family, and Sir Edward, for that reaſon, being unwilling * 1 
that the eſtate ſhould be ſold, agreed by indenture made between 3 . * ESA 
them, that A FINE ſhould be levied of the lands, and the uſes 3 © 1 8 
thereof declared to Sir Edward for life, then to the uſe of his wife Wms. 347. 
for life, remainder to the plaintiff in tail, &c. reverſion in fee to 1. Vezey, 5r. 
Lady Baggott; in which ſettlement there was A PROVIso, that :. Fer. Wms, 
Lady Baggatt ſhould have power to charge the whole eſtate with 357 ( 
the. payment of five hundred pounds to any perſon to whom ſhe Cn 104 153. 
ſhould give the ſame ; and with a farther power, that any perſon 3. Bro. Chan, 
who ſhould be actually ſeiſed of the lands by virtue of this ſettle- Caf. 211. 548, 
ment, might make © a leaſe or leaſes for three lives, or for twenty- 4: Bro. Chan. 
done years, of all or any part of the premiſes in the indenture br 4x 
fine comprized at ſuch yearly rents, or more, as the ſame were 
| 7 


then 


— 


*[ 250 ] ' Eaſter Term, 10. Geo. „ a Kk*E 


| Sin WarTzz © then let at.” * Sir Edward Baggott died, and Lady Baggett, 

BaccoTT being the next in remainder for life, entered, and afterwards mar- 
ried Sir Adolphus Oughton (the now defendant), and then made a 
leaſe to him of the capital meſſuage for twenty-one years, but 
reſerved no rent ; and about a month afterwards ſhe died. - 


The ſingle queſtion now before the Court for their opinion was, 
| Whether this was a good leaſe? 15 


IT was ARGUED for the plaintiff, that it was not, becauſe this 
capital meſſuage being never yet let, by conſequence there was no 
rent reſerved at the time of making this ſettlement, therefore this 
power can never be purſued ; and for this Lord Mountjy's 
Cafe (a) was cited as an authority in point, which was thus: 
A tenant in, tail, with a power to make leaſes, &c. reſerving 
the ancient rent, made a leaſe of two diſtinct farms, reſerving the 
ancient rents out of both the farms in one entire ſum ; this was 
adjudged a new rent, and not the old accuſtomed rent; and that 
if he reſerve a leſs ſum than the accuſtomed rent, the leaſe is void, 
So in Fitzwwilkams's Caſe (b) it was reſolved, that a power by 
which the intereſt of a ftranger ſhall be charged muſt be taken 
ſtrictly, as a power to make leaſes for twenty-one years; and he 
who has ſucha power cannot make a leaſe for twenty-one years to 
commence in future. The power in the principal caſe reſerved to 
make leaſes was intended for the benefit of the family, v:z. to make 

leaſes of ſuch lands which had been actually, anciently, and uſually 
let; and though it was indefinitely to & make leaſes of all, or any 
« part of the premiſes comprized in the indenture of fine,” yet 
theſe words are reſtrained, in the latter part of the ſentence, to 
ſuch leaſes where the yearly rents or more were reſerved, 
« as the ſame were let at when the ſettlement was made ;** and the 
authorities in the margin were cited (c), to prove, that general 
words in a deed are to be qualified and reſtrained by particular and 
ſubſequent words in the ſame clauſe. It is true, this lady had an 
Intereſt coupled with her power, but her intereſt in reſpect to any 
charge to affect the remainder-man is entirely void; for this leaſe, 
as to him, muſt ariſe out of her power, and is no more than if 
made by an attorney. Now, ſuppoſing ſhe had made a leaſe of 
lands not in poſſeſſion, ſuch leaſe would have been abſolutely void; 
neither ſhall a leaſe, without rent reſerved, * be good to charge the 
plaintiff, who is the remainder-man. Beſides, Sir Walter Baggott 
(the now plaintiff) is a purchaſor of this eſtate under the ſaid ſettle- 
ment, and is heir at law both to Sir Zaward and the lady, to whom + 
this power was reſerved; and all powers given to tenants for life 
ſhall be ſtrictly conſtrued, becauſe they make the eſtate to 
continue as a charge on thoſe in remainder (4); therefore the 
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8 (4) 8. Co. 70. 2. Cro. 318. 458. 
(5) & ©o 232. I. Roll 12. Palm. 104. 3. Mod. 378. 
(e) Moor, 832. 1. Roll. Rep. 375. Salk. 537. | | 
2. Roll. Rep. 278. 3. Rep. 154. Hob. | 
275. Litt. Rep. 345 1. Jones, 22.26. 
3 Lev. 274. Shower, 150. 


words, 


Faſter Term, 10. Geo. 1. In B. R. 


words, © to make leaſes, &c. at ſuch yearly rents, or more, as the Sia Warren 


« fame were then let,” muſt reſtrain this power to make leaſes 
ealy of ſuch-lands which were let at that time, 


On THE OTHER SIDE it was argued for the defendant, that this 
was a good leaſe, and well warranted by the power, which is, for 
the tenant in poſſeſſion to make leaſes of all or any part of the 
« lands comprized in the indenture or fine, &c.” Now if the 
power had reſted there, this leaſe had been certainly good, and 
nothing could be objected to make it otherwiſe, But it has been 
id, that the ſubſequent words, & to make leaſes at ſuch yearly rents 
« 25 the ſame were let at that time,” reſtrains this power to lands 
which were then let; and this capital meſſuage being never let, 
this power can never extend to it. But theſe ſubſequent words 
are only explanatory of the firſt part of the ſentence, «that the 
lands uſually let may be leaſed at the uſual rent:“ now, by the 


firſt part of THE PRO Iso, the tenant in poſſeſſion had power to 


make leaſes © of all or any part of the lands comprized in the 


« ſettlement ;3?? and the ſubſequent part of the clauſe ſhall not 


control that power without negative words, and there are no ſuch 
words in this caſe. Beſides, this power is reſerved to Lady 
Baggett, who had the inheritance of theſe lands, and from whom all 
the eſtates in the ſettlement moved; and it is not a power ſuper- 
added to the eſtate of a third perſon, and therefore ſhall have a very 
favourable conſtruction (a). As to Lord Mountjoy's Caſe (b), there 
are ſome points reſolved which have ſince been denied to be law; 
and in 2. Roll. Abr. 262. there is a contrary reſolution ; but the 
caſe of Walker v. Wakeman is full in point (c): It was a convey- 
ance of lands and a rectory to the uſe of T. S. for life, with a power 
to make a leaſe of the premiſes, «or of any part thereof, ſo as five ſhil- 


made a leaſe of the rectory, reſerving a rent ; now this not being 


Bac cor r 


; againſt _ Fs 


Oucarox. 


lings rent was *reſerved for every acre of land; the tenant for life 3 [ 252 1 


land, but conſiſting in tithes, the queſtion was, Whether this leaſe 
was warranted by that power ? and it was adjudged that it was 
becauſe the reſtricti ve clauſe was in the affirmative, and ſhall not 
reſtrain the general words in the preceding part of the ſentence ; 


iris true, Chief Juſtice Hax E faid, that if this had been res integra 


he ſhould have been of another opinion. The conſtruction of 
powers is various, according to the intent of thoſe by whom they 
were created, for ſometimes they are conſtrued liberal] y, and ſome- 
times very ſtrictly; but the power in the principal caſe being 
reſerved to her who had the inheritance of the eſtate originally 
before the ſettlement was made, is part of her old dominion ; and 
where the execution of ſuch a power is agreeable to the intention 
of the donor, and conſiſtent with his will at the time it was creat 


it muſt have a very liberal and favourable conſtruction”; and this 


was the concurrent opinion of the court of chancery in the laſh 
Term, affiſted by the MASTER OF THE ROLLS, and by GiL= 
BERT and PRICE, Barons, in Lord Coventry's Caſe (d). 


(a) 2. Vent. 350, (e) 1. Vent. 294. 2. Lev. 150. 


(6) 1. And. 307. | (4) 2. Peer. Wins, 222. 2. Stra. 2. 
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Su Watr rz: To wHICH it was anſwered, that it is not material whether the 
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Court in a c 


eſtate moved from Lady Baggett, as being ber inheritance before 
this ſettlement was made, becauſe the Court will judge of this 
power as it appears upon the face of that ſettlement. It is true, 
there are no negative words fimply in the ſubſequent part of thi; 


_ clauſe to control the power given in the precedent part; but there 


are reſtrictive words, which imply a negative, and reftrain the 
tenant from overcharging the reverſioner. It is to be obſerved, 
that Chief +» ow VAauGHan, in delivering the opinion of the 
reported by him (a), faid, that where power is 
given to make leaſes of lands for twenty-one years, reſerving the 
rents which were thereon reſerved at the time of the making the 
deed, that in ſuch caſe the lands demifable by that power muſt be 
lands then in leaſe, on which ſome rent is reſerve. 
Tux Cour was unanimous of that opinion for the plaintiff in 


1 5 


this caſe. | 


After the death of PxArr, Chief Frffice, this cauſe came on 
once more, in Hilary Term, the twelfth of Geerge the Fir/l, to be 
argued. : EE. en. „„ 

THe wHoLE CourT was of opinion, that the leaſe of the 
manſion-houſe and demeſnes was void (5).— This opinion 
Was, on argument, affirmed by THE CHANCELLOR, and by him 
decreed accordingly ; and that deercee affirmed in THE HOUSE of 
LORDS, on appeal (c). Wo 


(= Vaugh. 35- certificate has been oft, and no decree 


(5) It appears by the Regiſter's book, can be found. See Dougl. 56g. 


o 


chat the Judges of the cout of king's : (c) See Pomeroy . Partington, * 


bench certified their opinion in this caſe, Term Rep. 665; Goodtitle ©. Funcian, 


Bet: Eb. A. 16. fo. $38. 1 bur the Dougl. 567. 


TRINITY 


2 — n — a — OY au oY am a A *  DAaS 


TRINITY TERM, 


The Tenth of George the Firſt, 
The King's Bench. 
17285. 


Sir John Pratt, Kut. Chief Juſtice. 
Sir Lyttleton Powys, Kut. 2 << 224 
Sir John Forteſcue Aland, Kut. Fuſtices. 
Sir Robert Raymond, Kt.. 
Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 


. — = 8 . [2531 


* Shaw againff Way. Caſe 181. 
N A 8PECIAL VERDICT in ejectment the caſe was thus: Where 2 man 
Themas Ravenſcroft being ſeiſed in fee of lands, &c. in the may have a fce- 
pariſh of Hawarden, in the county of Flint, did, by his'laſt fimple by deviſe 
vill, deviſe the fame to Dorothy bis wife for lifez and farther, he g geg, 40g 
deviſed to his faid wife the ſum of five hundred pounds, © to be here the devie 
« raiſed by her, or by her executors, &c. by ſale of timber-trees, ſees take an e- 
« or by ſale of any part of the lands, or by digging, ſinking, getting, ſtate for life 
« and fale of coals on the premiſes, &c. at her choice, or at the —_ 
« election of her executors ; and that if his ſaid wife ſhould die 5 C. m0 232, 
« before the ſaid ſum of five hundred pounds was raiſed, then he : 
* gave her power, either by deed or will, in her life-time, to ap- *: ©: 14 Cat 
point any perſon to raiſe the ſame after her death, in manner as 5 C. Fitrg. 7. 
© aforeſaid ; but if either of his ſiſters, Anne Lunsford or Dorothy S. C. a. Stra. 
« Evatt, or the truſtees named in his will, ſhall pay unto his ſaid 798. 
© wife, or to her executors, &c. the ſaid ſum 01 five hundred 5- C. Forteſ. 58. 
© pounds, then the power of ſelling timber, &c. ſhall ceaſe.” 3: C. 3. Pam. 
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And after the deceaſe of his ſaid wife, he deviſed the ſaid lands to 8. C. par. x. B. | 


8 3 158. Barnard, K. B. £4. cited in Andr. 339. 2. Com. Dig. Deviſe” (N. 6.) 
N. J.). CE RY, ESE 5 : ve Eats : 
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Trinity Term, 10. Geo. 1. In B. R. 


Snaw Francis Bramffon, Serjeant at Law, Charles Mott, and Eur! 


againſt. Parry, and & to the ſurvivor and ſurvivors of them (a), (ſubject to 
Wear. é the railing the five hundred pounds) upon truſt for his {aig 
« ſiſters, equally between them during their lives, without cammit. 
« ting any waſte z and that if they happen to die leaving iflue or 
ce i ſſues of their bodies, then in truſt, that the mother's ſhare ſha 
1* [ 254 Y be for ſuch iſſue or iſſues, or elſe in “ truſt for the ſurvivor er 
c ſurvivors of them, and their reſpective iſſue or iſſues; and that if 
ec both his faid ſiſters ſhould die without ifſue, or having iſſue 
« ſuch iſſue ſhall die without iſſue, then the ſaid truſtees ſhal 
« ſtand and be entruſted for John Swift, and the heirs males of his 
« body; and for want of ſuch iſſue, then in truſt for Ravenſcrif 
« Gerd, and the heirs males of his body ;” with ſeveral remain- 

ders over. : | | 
Tux jury find, that Thomas Ravenſcroft died ſeiſed of the pre. 
miſes without iſſue, and that Dorothy his widow ſurvived and 
entered, and died ſeiſed; that after her death Anne Lunsford and 
Dorethy Evatt entered, and were ſeiſed; that Anne Lunsford died, 
never having any iſſue; that Dorothy Evatt ſurvived; and that 
after the death of the faid Anne, ſhe entered on the whole, and was 
thereof ſeiſed, and levied a fine at the grand ſeſſions in-Flinthir, 
in the fourth year of James the Second, of the premiſes, by the 
name of * four meſſuages, &c.” and declared the uſes thereof to 
Thomas Hilliams and his heirs, until a common recovery ſhould be 
had, &c.; and that in the fame year a common recovery was 
ſuffered in the ſaid court, and the uſes thereof declared to the ſaid 
Doarotby Evatt, her heirs and aſſigns for ever. They farther find, 
that the ſaid Dorothy Evatt was heir at law to the teſtator, and that 
ahn Swift was dead without ifſue ; that Raven/crof? Gere 
in the year 1693, and in the life-time of the ſaid Dorothy Evatt 


and Jobn Swift, went beyond ſea, and there continued twenty ſæ 


ears, until the year 1719; that the faid Francis Bramſlon and 
Charles Nett died in the life-time of Edward Parry; that the ſaid 
Dorothy Evatt died in the year 1698, without iſſue, and that ſhe 
never had any iſſue cf her body; that the ſaid Ravenſcroft = 2 
entered and was ſeiſed; and being fo ſeiſed, he demiſed the Jands 
to William Shaw, the plaintiff, in the fifth year of George the Firſt 
| for ſeven years, by virtue of which demiſe he entered and was poſ- 
ſeſſed, until he was ejected by the defendant ; and fo they make a 
general concluſion. ä 5 
Tus cast came before the Court by writ of error from THE 
GRAND SESSIONS of Wales, where judgment was given for the 
Tx COUNSEL for the plaintiff made theſe queſtions : 


| Fist, What eſtate the truſtees took by this will? What eſtate 
, the two liſters had ? 2. e. Lads | 


(a/ But did not {ay to their heirs, 


SECONDLY, 


att. a 1 1 «a us fwd. 


ed in 2. wil. Rep. 324. by Ir II, (0) Smith, Tindall, 2. Salk. 635. 


Trinity Term, 10. Geo. 1. In B. R. 


* $xcoxnDLY, Whether the two ſiſters took an eſtate for life.in 


common, or an eſtate-tail ? _ ee ee 
TaiRDLY, Whether judgment ought to be given for the plain- 


tiff for a moiety, no oroſs- remainders being limited by the will to 


the ſiſters ? | e 
As to THE FIRST POINT i was argued, that the truſtees had a 
ſee· ſimple, though the deviſe was not expreſsly to them and their 


heirs ; for if they ſhould have a leſs eſtate, it would not ſupport the 
truſts which were afterwards limited in this will; fo that the intent 
of the teſtator would not be completed, becauſe the ſeveral deviſes 
afterwards made muſt ariſe out of the eſtate deviſed to them. 
And though in feoffments or grants the word * heirs” is nn 

I 1 


to raiſe a fee, yet it is otherwiſe in willi, for there any words wh 


ſhew that the teſtator intended to paſs a fee will be ſuffſicient to 


make it ſo : as for inſtance ;-a deviſe of lands to 7. S. for ever; 
ſoa () deviſe of lands to his wife for life, remainder: to his eldeſt 


ſon, paying to his brothers and fiſters forty ſhillings a- piece; here 


was no eſtate deviſed to the eldeſt ſon, but the word ©, paying” 
made it a fes · impiesese 44 155 . 
- So a deviſe to his ſon, paying three pounds per annum to his 


brother, was adjudged a fee- ſimple in the ſon, becauſe the charge 
to his brother might ſurvive and continue after the death of the 
deviſee 3 and ſo ĩt is in all caſes where the word « paying” is colla- 


teral, (i. e.) where it is not ſaid . out of the (4) profits of the 


«]and:” ſo adeviſe of all his real eſtate paſſes a fee, becauſe the word 
eſtate” being genus generaliſſimum comprehends the whole, both 
real and perſonal ; and the words (c) © all my eſtate” are a 
deſcription of the fee: ſoon a deviſe of all his lands of inheritance, 


if the law will permit, it was adjudged that a (d) fee paſſed. 
So where the teſtator was ſeiſed in fee, and deviſed four coats to 


four poor boys of the pariſh of C. for ever, and all his lands to his 
wife Margaret,and her affigns; it was adjudged, that (e) Margaret 


had a fee-ſimple, becauſe ſhe took the lands with a perpetual charge. 
So in the principal caſe it plainly appears, that the teftator in- 


if that cannot be done but by a: eſtate in fee, the truſtees muſt ne- 
ceffarily have ſuch an eſtate; and if they took a fee - ſimple, then the 


truſts are executed by the ſtatute of Uſes, and then Ravenſcroft Gif 


„ird (the leſſor of the plaintiff) had an eſtate- tail executed in him. 


(a) Willock v. Hammond, Cro. Eliz. Mfr of be Rolls, as a reſolution given on 


204. pl. 39. 3. Rep. 20, 21. a. S. C. great conſideration, in which Loa p 
Spicer v. Spicer, Godb. 280. Cro. Jac. Cxanxcrrtiog Cowren, when of Coun- 


577. pl. 3. S. C. 2. Roll. Rep. $0.S.C. fel, diſcourageda writ of error in parlia- 
(6) Walker v. Collier, Cro. Eliz. 373. ment. S. C. cited by Talbot, Chan. Caf. 
| pl. 29. 6. Rep. 16. a. S. C. temp. Talb. 162. Forteſc. Rep. 63. 


(c) counteis of Bridgwater v. Duke of (4) Whitlock v. Harding, Moor, 873. 


Bolton, Salk. 236. pl. 15. 2. Ld. Raym. - Godb. 2079. Hob. 2. S. C. Roll. Abr. 


963. Eq. Caf. Abr. 177. pl. 17. S.C. $35. S. C. > 
Ihe 


*[255] 


Snaw 


Wa 7. : 


 tetded'the truſts appointed in his will ſhould be ſupported; * and * [ 256 ] 
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Trinity Term, 10. Geo. 1. In B. R. 


| Taz SECOND and THE CHIEF QUESTION was, What eſtate the 
fiſters took by this will? And as to that point it was argued, that 
they took an eſtate for life only, with contingent remainders in tai 
to their iſſues, and that it was the intention of the teſtator that — 
ſhould have no larger an _—_ 1 of _ reſtrition in 

will from commi _ waſte, and an expreſs power of di 

coal; both 9 would have been implied if he 18 


tended them an eſtate · tail; therefore theſe things are a ſuſi« | 


cient indication of his intent to give them an eſtate for life only, 


As to that clauſe, viz. *ifcither of them die leaving iſſue or iſſues 
« of their bodies, then inttuſt, that themother's ſhare ſhall be far ſuch 
«;fſueor iſſues, or elſe in wall for the ſurvivor or ſurviyors of them; 
this is a joint eftate-tail to the iſſue, upon a contingency, ; for other 
wiſe the word “ ſurvivorsꝰ would be inconſiſtent, ws there 
were but two ſiſters, for there could be no ſurvivors between two. 


It is true, if the deviſe had been to them for life, and after their 


death to their iſſue, that would have been an efſtate-tail : as for in- 
ſtance ; a deviſe to (a) Barnard for life, and after his deeeaſe tg 
the iſſue of his body; this was adjudged an eſtate · tail. | 


But the caſe of Liddington v. Kime is in point, which was 
thus: A deviſe to his uncle © for life, without impeachment of 
4 waſte, and if he hath iſſue male, then to ſuch iſſue male and his 
<« heirsfor "—_ _ if _ die without iflue male, then to his nephew 


« in fee; adjudged an eſtate for life in the uncle; for if 


the teſtator — ton nded an eftate-rail, it had been impertinent 


to have added — words, without impenchüent of waſte!; 


and the inheritance being veſted i in the iſſue male and his heirs, 
theſe words © his heirs” make it certain what iſſue male wa 
intended; then the ſubſequent clauſe, © if be die without iſſue, 


muſt be cooftriad to relate to what went before, vis. © if he de 
? without ſuch iſſue then living who might take the inheritance as 


tc before directed by the will, for otherwiſe. thoſe words would 


wake an eftate-tail. Bl implication, to deſtroy an expreſs eſtate 


bes. pang to the iſſue male and his * heirs ; ſo in this caſe the 


0 9 8 bei his filters die without iiſue, it muſt be in- 
e l 


ving, and capable of taking the inheritance. 


" Beides, all the deviſes over being expreſsly in tail, ſhew, 


chat the teſtator intended only an eſtate for life to his ſiſters... 


As to THE THIRD POINT, Whetherjudgment ſhould begiven for 


the plaintiff for amoiety, if the Court ſhould be of opinion that the ſiſ- 
ters had an eſtate: tail; it was argued that it thall, becauſe the ſiſters 


being tenaiits in common, in ſuch caſe, after the death of either of, 


then without iſſue, the remainder takes place immediate] ywith reſpet 
to her moicty, and the word ce ſurvivors” mult relate to their iſſue. 


ON THE OTHER spr the fir /f 2 was agfeed, that the truſkees 


took * an eſtate in fee for the ns 'before-mentioned ; ; fo it 


* 
AF * 


(a) King ». Melling, 2. Lev. 58. 891. 10, Mod, 463. Fitzgib. 15. 2. 
1. Vent. 214. 4. Lev. 431. Loddington. Forteſc. Rep. 67. 74- | 

v. Kime, Ld. Rye. 203. 20g. "th OW 

h Was 
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| «ſon in tail, and if Thomas Sutton and his wife ſhall die without 7. G 
a iſſue, remainder to charitable uſes; a bill was exhibited in the Ferteſc. Rep. 66. 


Trinity Term, 10. Geo. 1. In B. R. 
ws chiefly argued upon THE SECOND oN H, (viz. ) that the ſiſters Su 


wok an eſtate - tail, with croſs- remainders to their iſſue, Which E 
may be inferred from theſe words, ( if either of my ſiſters IIs 
« happen to die leaving iſſue or iſſues of theit bodies, and if 
« both die without iſſue, then in truſt for Ravenſcroft Gifford, Sc.“ 

Now it is certain, that the word * iſſue” is as effectual to ereate 
m eſlate of inheritance as the words heirs of the body; it is men- 
tioned in ſeveral ſtatutes, and peter in the ſtatute de Dont, 


Er. and in the ſtatute of (a) Wills; ſo as to * 
words © heirs of the body; and it is more 8 than a 
deviſe to one for life, and after his deceaſe to his children, which, 
in the deviſee, becauſe he had a fon and a daughter then 
living; but if there had been none then living, this would have 
ame reaſon, viz. becauſe the ſiſters never had any ifue. 2 
do a deviſe to his wife for life, and aſterwards to her ſon, and Moor, 127. 


continuing of eſtates, it is the fame, and as effectual as the 
a a —_— 1% 4 363 1 332 h 

was (3 ) Wilts Caſe: it is true, in that caſe it was held an cltate 

for li 

keen an eftate-tail ; and ſo it muſt be in this cafe, and for the 


if he die without iſſue, having no ſon, remainder over ; adjudged Roll. Abr. 837. 


an eſtate- tail in the ſon. | 


So in a late caſe in the exchequer, which was thus: Sutton Lev. __— 
teviled his lands «to Thormds Sutton for life, remainder to his firſt mn, ü. 


r = 


exchequer to eſtabliſh this charity, and the defendant pleaded, that'Fitzgib. 13. 26. 
Thomas Sutton ſuffered a common recovery, and declared the uſes 
to himſelf * and his heirs, which plea was allowed: it is true, that | 258 ] 
upon an appeal to the houſe of lords, the defendant'was ordered to 
anſwer, but it was on the foot of being a'deviſe to a charity; 
and though the teſtator might intend it for a charity, yet ſince by 
operation of law it was an eftate-tail, that muſt be obſerved. | 
As to THE THIRD PoINT, admitting this is an effate-tail in the 
ſiſters, then they will have croſs-remainders by implication ; and 
for this the caſe of (c) Holmes v. Meynell is an authority in point: 
The teſtator deviſed his lands © to his two daughters and 
« their heirs, equally to be divided between them, and if (d) they 
« die without iſſue, then all his land to his nephew Francis in 
« tal;” the youngeſt daughter died without iffue : and it was ad- 
judged, that the ſurviving ſiſter hall have the whole by 
inplitation, for that the daughters had feveral. eſtates· tail by, 
moieties, and the ſurvivor ſhall have the whole by way of 
crols-temainder, and Francis ſhall have nothing by implication, 


but muſt ſtay till both the daughters are dead without iffue. 
Therefore if Dorothy Evatt, who ſurvived her filter, had the 
whole eſtate by way of crofs-remainder, ſhe having ſuffered 2 


common recovery, ali the remainders over are barred thereby. 
(e) 32. Hen. 8. (ad) It is not faid, if either of hem 


() 6. Rep. 16. Moor, 397. die. 


Y T. Raym. 452. T. Jo. 172. 
It 
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Trinity Term, 10. Geo. 1. In B. R. 


Suaw I t vas admitted on the other fide, that where there is a deviſe to 

: one for life, and after his death to his iſſue, remainder over, this 

War. is an eſtate-tail; and fo it was adjudged in Melling's Caſe, which 

| does not differ from the preſent caſe ; for here the deviſe was 

to his ſiſters for life, and if they die without iſſue, remainder over 

ſo that in the one caſe a remainder is limited after a dying without 

iſſue, and in the other caſe it was limited if they die without iſſue, 

Andr. 339. So in the caſe of Langley v. Baldwin, which was referred out 
2. Stra. 801. of chancery to the Judges of the common pleas for their opi- 
ES = om nion, which was thus : The teſtator deviſed his lands to 
— (8-4 — Jonathan Langley for life, without impeachment of waſte ; 
66. _ remainder to J. S. his grandchild, for life, without impeachment 
Fitzgib. 33. of waſte, with a power to him to make a jointure of the ſame 
land to any woman he ſhould marry for her life; and after his 

death he deviſed the lands to the firſt fon of J. S. the grandchild 
; in tail, and fo to the fixth fon ; and then deviſed, that if J. S. 

the' grandchild ſhould die without iſſue male, the Iand ſhould 

remain to J. B.; and the queſtion was, What eſtate J. B. took 

by the will ? and it was certified by the court of common pleas 

chat he took an eſtate-tail (a); which was decreed accordingly, 

| As to the concomitant clauſes, if the words in a will are ſufk- 

- _ ..Cient to raiſe an eſtate-tail, theſe clauſes, (viz.) with or without 

e impeachment of waſte, or any power to raiſe money, by cutting 
and ſelling timber, or otherwiſe, ſhall not control the deviſe, 
9259 1 As to che caſe of Laddington v. Kime, it comes near to the 
3 preſent caſe, but yet it is not an authority in point ; for there the 
deviſe was to one for life; and if he hath iſſue male, then to ſuch 

iſſue male and his heirs : now there the inheritance being veſted in 

- the iſſue male and hisheirs, theſe words © his heirs” are a deſcription 

of the perſon who is to take; but in the preſent caſe there is no de- 

ſcription of the perſon who is to take as iſſue; therefore it muſt 

be ſuch iſſue who is living at the time of the death of the ſiſters; and 

if ſo, then it is a proper limitation and not a purchaſe; and the rather, 

becauſe the deviſe is expreſsly to the ſiſters for life, and to their iſſue 

anly on a contingency; but if it had been to them for life, and that 

if they die without iffue, remainder over, that would be an eſtate- 

: tail; and all the caſes cited on the other fide prove no more. 

As for the concomitant clauſes in this will, „with or with- 

« out impeachment of waſte, or a power to raiſe money by fale 

« of timber, &c.”* it hath been objected, that they are only direc- 

tory, and ſhall not control the granting part of the will, which is 

- very true ; but where the deviſe is to be collected from the inten- 
= tion of the teſtator, and to be ſupported only by implication, cer- 
tainly thoſe clauſes are good to explain what the teſtator intended, 
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(a) Nor x, By Rarmonn,Chief Fuſtice, fix, and the fix dead, muſt the heir at law 
in the caſe of Shaw v. Weigh, an eſtate - have it before a ſeventh ſon ? Eq. Cal. 
tail was raiſed here by implication, becauſe Abr. 185. pl. 29. Fitzgib. 26. Forteſc. 
the expreſs deviſe was not to all the Rep. 79. 2. Stra. 805. | 
fons ; for if there had been more than ; : 4 
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As to THE THIRD POINT, viz. if the ſiſters have an eſtate- 


tail, then whether croſs- remainders are limited to them by this will; 
this queſtion entirely depends on theſe words, & the ſurvivor or 
« ſurvivors of them.” Theclauſeis, © if his ſiſters die leaving iſſue 
& of their bodies, then the mother's ſhare ſhall be for ſuch ilfue or 
« iſſues, or elſe for the ſurvivor or ſurvivors of them: now it was 
argued, that the word « ſurvivors!” mult of neceſſity relate to the 
iſſue; for otherwiſe it would be inconſiſtent, becauſe there being 
but two ſiſters, it is impoſſible it ſhould relate to them, for there can 


de no ſurvivors between two; therefore it muſt relate to the iſſue; 


and if ſo, the ſiſters took no eſtate by croſs-remainders ; - there- 
fore judgment ought to be for the plaintiff in error for a moiety. 


It was held clearly by THE Cour, as to THE FIRST POINTS 
that the truſtees had a fee-ſimple ; for where- it appears upon the 
face of the will, that the teſtator intended to give ſuch an e ſtate by 
neceſſary implication, as by limiting ſuch truſts which could not 
be ſupported, unleſs the truſtees had a (a) fee-ſimpleg in ſuch caſe a 
fee ſhall paſs to them, and that the truſts wete executed by-the 
ſtatute. of Uſes. | 


- 


* As to the SECOND POINT, which was the Chief point, THE ® [ 260 ] 


Curey JusT1CE was of opinion, that this was not a contingent re- 
mainder in tail to the Hue of the fiſters, and that a limitation to the 
iſſue does not differ from a limitation to the heirs of the body: It is 

true, it has been held, that where an expreſs eſtate for life is deviſed, 


in ſuch cafe no ſubſequent words ſhall create an eſtate - tail by 
implication; but this is an old antiquated and exploded opinion, 


and contrary to the later authorities; and in this caſe the ſubſequent 
words, without committing waſte do not control the deviſe. 
It is true, whete an eſtate for life is deviſed to one, with a pro- 


'viſion immediately for all his ſons fucteffively, and if he die 
without iſſue, remainder over, ia fuch caſe the deviſee has 


but an eſtate for life, becauſe theſe words, © if he die without iſſue,” 


| ſhalt be intended a dying without ſuch iſſue as are exprefled in 
the will; and upon this diſtinction the caſe of (5) Popham uv. 
 Bamfield was adjudged ; for there is a great difference between 


2 deviſe to T. F. for life, and if he die without iſſue, remain- 
der over, and a deviſe to 7. S. (without expreſſing for what 


eſtate), and if he die without iſſue remainder oer. 8 

As to THE THIRD POINT; they all agreed, that if the ſiſters 
took an eſtate: tail then they had croſs- remainders by implication; 
for the ſubſequent words being, if both die without iſſue, or, 
* having iſſue, ſuch: iſſue die without iſſue, remainder over, this 


temainder was not to be executed until both ſiſters died without 
iſve. They allowed that croſs-remainders would not rife to 
more than two by implication ;, but in this caſe there were but 


yo ſiſters, ſo ſych temainders may very well riſe to them. * 


Salk, 2 36. Pl. 14. EA. Caf. Abr. is miſ-reported- in Salk. © Forteſe. Rep. 
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da ve This was the opinion of THE CouRT upon the firſt argument, 
.* but no judgment was given, for they took time to conſider, and 


ordered a ſecond argument. TS 
And afterwards, in Eafter Term, in the eleventh year of Georg, 
the Firfl, it was argued again. 5 
Tur CoUNsEL for the plaintiff in error inſiſted, that the ſiſters 
had only an eſtate for life; and this depended upon ſuch conſtruction 
as the — ſhould make of the word © iſſue,” which is no legal 
word of limitation; therefore it cannot be a limitation in a will 
otherwiſe than by intendment ; and if fo, then it muſt be ſhewn on 
the other ſide that the teſtator intended it as a limitation; and in the 
Caſe of King v. Melling before-mentioned, the argument of the 
Lord Chief Fuftice HaLE was founded on the intent of the 
[2611 teſtator; but in * that caſe it was neceſſary to give a power to 
| make a jointure, in order to continue the eſtate · tail undeſtroyed. 
Now in the principal caſe, there being an expreſs eſtate deviſed 
to the ſiſters for life, thoſe concomitant clauſes, viz. the giving 
them power. to raiſe five hundred pounds by digging coal or ſelling 
timber, and reſtraining them from committing waſte, ſhew, that the 
teſtator intended they ſhould have an eſtate for life only; for if he 
dad intended an eitate-tail, fuch a power and ſuch a reſtriction 
had deen impertinent and void; ſo that taking the whole matter 

together, it ſhews that the teſtator did not want advice in maki 
this will; therefore it ought not to have fo liberal a conſtruction 
as otherwiſe it would, if there had been no ſuch claufes to lead the 
judgment of the Court, and to explain the intention of the teſtator. 
A deviſe to his fon for life, et non alter, and to his ſons, was ad- 
2. Stra 537. judged an eſtate for life only in the ſon, So in the caſe of Bact- 
10. Mcd. 18 1. Honſe v. Wells, in the niath year of Queen Anne, a deviſe to T. ö. 


Ed. Cai. br. for life only, without impeachment of waſte, and if he died leaving 


184. Pl 27. iſſue, then to ſuch iſſue and the heirs of ſuch ifſue, was e 


_—_ *** an eſtate for life only. It is manifeſt, that the words © iſſue or 


Forteſe. Rep. © iſſues” in a will may be words either of limitation or of pur- 


65. 75- 133. Chaſe ; but in this will, the words being, © if the ſiſters die leaving 
Firzgit. 12. zz. « iſſue of their bodies, then in truſt for fuch iſſue or iſſues, or 
e elfe for the ſurvivor or ſurvivors of them ;” there the word 
bt ſurvivors“ ſhews, that the teſtator intended the words © ifſue or 
« iſſues“ to be words of purchaſe, becauſe that word muſt neceſ · 
farily relate to the word 4 iſſue, and then the ſentence would be 
thus, © jn truſt for the iſſue or iſſues, and the ſurvivors of them; 
it could not be in truſt for the ſiſters and the ſurvivors of them, 
becauſe there were two and no more, and there can be no furyi- 
"our Beret owe. Dn WET gigs erp 
Then (a) Hilly and Taylor's 2 cited, which is reported in 
Cro. Elia. by the name of 7b) Clerke v. Day, which was thus, 
viz. The huſband deviſed the lands to his wife for life; and that 
if ſhe married after his deceaſe, and had any heirs of her body, then 
after her deceaſe that heir ſhould have it, and the heir of the body 
!.. ß T TooUAuT wr 
) Cro. El. 313. pl. 5s. Moor, 553. Roll. Abr. $32. K. Firzgib. 24. 
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of ſuch heir; and if ſhe died without iſſue, remainder over; and it Saar 
was adjudged, that the wife had only an eſtate for life, becauſe the ae 
words © if ſhe die without iſſue”? being grafted on the word © heit,“ 
do plainly ſhew, that the word ** heir” was uſed as a deſignation, of 
the perſon, and not as a limitation of the eſtate ; and that imme- 262 
diately upon the death of the wife, the inheritance veſted in the 

heir by purchaſe. 


Ir WAS ARGUED for the defendant in error, that the ſiſters were Bleſſet v. Can - 

| tenants in common in tail general, becauſe the words equally to be well, 3. Lev. 
divided make a tenancy in common ina will: as for inſtance; where 373- 

a deviſe was to his three ſons and their heirs, and to the longeſt 

liver of them, to be equally divided between them, &c. it was ad- 

judged, that this laſt clauſe made them tenants in common: and 

here the deviſe was to his ſiſters & equally between them during 

« their lives; and if they die leaving iſſue or iſſues of their bodies, 

« then to ſuch ifſue or Tues ;*? which word © iflue®” is as proper , 
aword in a will to create an eflate-tail as the words © heirs of the | 

« body” are in a deed; and it is the only word in the ſtatute de Weſtm. 2. Cc. 1. 
Donis to deſcribe the heirs of the body, viz. where lands are given 2299 z. du. 
to one and the heirs of his body, upon condition that if hedie with- 
out iſſue the lands ſhall revert to the donor, the donee after iſſue 
had power to diſinherit the iſſue, &c. therefore if the word © iſſue” 
be equivzlent with © the heirs of the body,” it certainly makes an 
eftate-tail. And ſo is $9nday's Cafe (a): A deviſe to his wife for life, 
and after her deceaſe to his fon William, and if he marry and has 
iſſue male, then his ſon to have it; and if he has no iſſue male 
lawfully begotten on his body, then to Samuel in like manner; 
and if any ot his ſons, or their heirs males, iſſue of their bodies, 
go about to alien, then the next heir to enjoy it: Milliam ſuffered a 
common recovery, and declared the uſes to himſelf and his heirs; 
and it was adjudged good, becauſe he had an eſtate- tail; for theſe 
words, “ if he hath no iſſue male, make an eſtate- tail, whichin this 
caſe was farther enforced by the ſubſequent words, ( if they goabout 
« to alien,” which had been impertinent if an eſtate for life had 
been intended, becauſe in ſuch cafe they could not alien. 


As to THE THIRD POINT, that the plaintiff in error ought to re- 
cover for a moĩety, becauſe one of the ſiſters, viz. Anne Lunsford, had 
done no act to prejudice him, and that the ſiſters did not take by 
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eroſs- remainders; for ſuch ſhall never be raiſed by (4): impli-=- | 

cation, but where there is an abſolute neceſſity it ſhould be done. of 

To wich it was anſwered, that the ſiſters took hy croſs- re- by 

mainders by that clauſe, viz. if both his filters ſhould die with- 1 I] 

« out ifſue,” &c.: now upon the death of one, the whole is veſtedin © © - 7TH 

| the other by way of croſs-remainder by * implication; and that [26300 i 
Ravenſcroft G:fford ſhall have nothing by implication till both the ” i 


liſters are dead without iſſue, and without doing anything to bar the 
' remainder. | By Sg N 
As tothe FIxs r and THIR points, THE CourT as very clear in 
opinion, as they were upon the firſt argument; and as to THE THIRD 
(s) g. Rep. 127. Senday's Caſe, - (5). Cro. Jac, 655. pl. 6. Gilbert v. Witty. 
A Front 
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polxr they held, that where an eſtate is limited to the heirs of the bo. 


dy, or to the iſſue of one upon the deceaſe of another to whom it is 
expreſsly deviſed for life, this is an eſtate- tail, becauſe the law ſuper. 
venes the intent of the teſtator; and this was the caſe of King v. 
Mielling. But of late the courts have not gone ſo far as the 700 
formerly to ſupervene the intent of teſtators, as in the caſe of Back. 


Hoꝛuſe v. Wells, in chancerv, in the LoRD ParKER's time, which 


ediffered from that of King v. Malling but in one word, which was 
the word only : as for inſtance ; Melling' s Caſe was a deviſe to ons 


for life, and after his deceaſe, to the iflue of his body by a ſecond 


ther, this had been a plain eſtate-tail; 


wife; this was N an eſtate-tail: and Backhouſe”s Cuſe was, 


A devike to one for life ozly, and if he die without iſſue, remainder 
over; this was adjudged an eſtate for life, becauſe of the word anl;, 
Now in the preſent caſe, if the word “ iſſueꝰ is alimitation, i it is an 
entail; but if it be by way of deſcription who ſhall take, it is but an 
eſtate for life; and here the words are, © if the ſiſters happen to 
c die, leaving iſſue or iſſues of their Bodies, then in truſt for ſuch 
cc iſſue or iflues ;”* if the teſtator had reſted there, and gone no far- 
but he goes farther, and 
ſays, & or elſe in truſt for the ſurvivor or ſarvivors of them; which + 
words ſhew, that the teſtator intended the word © ifiue”” to be a wor! 
of purchaſe, and not of limitation, becauſe the word © ſurvivors” 


- muſt relate to the rd :s ĩſſue,“ for there cannot be "_ oj 


between two, and therefore it could never relate to the liſters ; . 


and this was what made the doubt. 


OxE oF THE JupGEs held it an eftate only for life he agreed, 


that the word © iflue” in a will was a good word either of tion 


or purchaſe, and that it was the intention of the teſtator which mac: 


it either the one or the other; now in this caſe it ſeemed, that by 


4 


two ſiſters, and no large 


the concomitant clauſes the teſtator intepded an eſtate for Iife to the 
r an eftate ; and therefore to conſtrue it an 


: eftate-tail would be to control the intention of the ſaid teitator, 
Two JuDGEs were of opinion, that it was an eſtate-tail. 


* [ 264 x” Tus CHlzr Janzen doubted. 


Caſe 182. 


3 trial was 
granted in 


cites. Ls Term, 
after che figning wy Te: was moved to ſet aſide the verdict, and to live a #ew trial 


a judgment. 


6 


Ray. 1370. 


S. S 2. Seſf. 


5 10 


8 » 
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P 3: 


| 7 not be apprehended ; for ſe. 6. begins, 


that the indictment would not lie, being 


| 0: The King again 7 Pollard. 


Tip CEFLRDANT was: a guilty as acceſſary to the buyin 
and receiving of ſtolen goods. 


granted, becauſe the principal was fince tried for the ſame wa, and 
acquitted, at THE OLD BAILEY. - 


It was argued; that where the principals is not Elte, theatie * 


© cafiniot be guilty{a), eſpecially in this caſe, he being found guilty 


„ Prov ided always, t that if, Kc.“ which 
is only a juriſdiction given under thoſe 
particular circumſtances ; {and of this 
opinion was PAT T, Chief Fuſtice, and 

the defendant was acquitted. The King 
&. Wild, Sel. Caſ. of 3 57.— Nort 
te the * W 


2 1 Jpdiment for a miſdemeanor in 
receiving ftolen goods, knowing them to 
be ftolen : it appeared in evidence, that 


tue prineipal frlons had been .ecnvified 
and executed; whereupon it was objected; 


only given in cafe the prmeipal felon could 


upon 


Mm oc rr 


Trinity Term, 10.Geo. 1. In B.R. 


upon the teſtimony of the principal. The ſtatute 5. Anne, c. 31. Tuz Kine. . 
f. 5. & 6. enaCts, © That it ſhall be lawful to proſecute perſons - 2 a 

« buying and receiving ſtolen goods, knowing them to be ſtolen, "IE 

« as for a miſdemeanor, and to puniſh them by fine and impriſon- 

« ment, though the principal felon be not before . convicted. 

« And if ſuch principal felon cannot be taken, yer it ſhall be 

« lawful to proſecute and puniſh any perſon knowingly buying 

goods ſtolen by ſuch principal, &c.” Now, by this ſtatute, deal he mt 
power is given to proſecute the acceſſary, but that is where the 5 
principal cannot be taken; now here he was not only taken, but 8 $ 
appeared and gave evidence againſt the acceſlary ; therefore the | 
detendant moved for a new trial. | : 


* dee 
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But iT WAS DENIED, becauſe the judgment being ſigned of 
another Term, the motion was not proper until it was referred to a 
Maſter to report, whether it was regular, or not. 


THE MASTER afterwards reported, that the judgment was 
regular, but that it being only an interlocutory judgment, the 
cefendant, by the courſe of the court, and by ſeveral precedents, 
might move in arreſt of judgmert in another Term, but that he- 
never knew a motion for a new trial in another Term, after 
judgment ſigned in a former Term (a). 


Ge RES) Polls 1 8 * N 
tC AFRO RENE 


But THE COUNSEL for the defendant inſiſted upon the granting 
a net trial; for the ſame reaſon which will warrant a motion in 
arreſt of judgment will likewiſe warrant the like motion for a new 
trial. f ; ; 


_ Ee 
4 
4 1 
2 _ 
43-45 
8 
IF 
1 -Þ 
1 E 
5 1 
2 
T3 
3s 
1 
13.9 
x25 
12 


Tuz CovaT demanded of the Counſel, whether they could 
ſhew a motion was ever made for a new trial, and granted at ano- 
ther Term, after the ſigning of an interlocutory judgment; and 
that if they could not ſhew that ſuch a motion * was made and *[ 26 'Y 
eranted, it ſhould not be done in the preſent caſe, | 5 os 


To WHICH it was anfwered, that the Counſel on the other ſide 
could not ſhew any precedent where ſuch motion was made and 
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denied; and if ſuch a motion was never made, the merits of the 
caſe muſt be the guide to determine it now; for if there are not ; 
(a) It was held, that a new trial could there is no foundation for the above 
not be moved for at all after the interlo- diſtinction: but Tn Cour held; that 135 
cutory judgment was ſigned; and that this motion might be received, even in 1 
[ there was no difference between a motion another Term, yet that was upon a ſup. Th 
inthefarae Term, and a motion in another pofition, that nothing had been done 
lem; and this caſe was cited as an ab- fince verdict; and that figning judgment 
blute determination in general, without was the material act, which had made all 
N ay ſuch diſtinction, by FIE MEN; and attornies- general fign the judgment as. 
ö Lx, Chief Fuftice, ſaid, his note had no ſoon as they could by the rules of the court, 
N fuch diſtinction. MS. Rep. Mich. 2. Stra. 1102. We preſume, that the 
| 12. Geo. 2. B. R. The King v. Arm- above inaccuracy in Pularg's Caſe occa- 
g wong. The rule - book hath been ſearched, ſioned Mu. Jus 110 Fos TER to ſay, it 
by which it appears, that the firſt motion was wretchedly reported: this imputa.. 
in this cauſe was made the ſame Term, tion, we hope, is now removed, —NoTw 
. ac all things ordered to ſtay ; therefore 70 the former editun. _ 
X 3 any 


Trinity Term, 10. Geo. 1. In B. R. 


| Tux Kixs any precedents againſt it, then the ſame reaſon which will len 


bert 1 arreſt of judgment will warrant this motion for a new 


But THE Covar denied a new trial, 8 no precedent 
could be produced, that it was ever granted in another Term after 
the ſigning the judgment. 


Inanindiment Thereupon 1T WAS MOVED in er of judgment, for that the 
on 5. Annex 31. indictment was ill, for the ſtatute which gives a power to proſe. 
f 5. againſt are cute the acceſlary, though the principal be not before convicted, 
zoods for a miſ- makes ſuch a proſecution lawful where the principal felon can- 
demeanor, it is © not be taken,” which are the very words of the ſtatute: now 

pot neceffary to this indictment ſhould have ſet forth, that the principal could not 
aver, — be taken; which being omitted it is wrong, and conſequently the 
8 %* judgment ſhould be arreſted, the indictment not parkuing the ſta- 
Fj 4 tute, which 1s the warrant in this cafe. 


. Hawk. P. C. ON THE OTHER SIDE it was 15 aid, that the ſtatute makes the 
2 25. f. 112. proſecution againit the acceflary lawful where the principal felon 
| is not © before convicted,” and not only where he could not *be 


taken (a). 
So the objection againſt the indictment was over-ruled (3). 


In Mc haelmas Term following, the defendant was brought up 
by habeas corpus, and had ſentence to ſtand in the pillory at 1h 
ROYAL-EXCHANGE, and to be impriſoned for a year. 


(es) Attempts have been made, under felony or miſdemeanor, he muſt pro. 
various ſhapes, to proſecute the receiver © ceed as for felony ; if he be not ame- 
as for a miſdemeau.or, while the principal * nable, and the profecutor chuſeth to 
hath been in cuſtody, and amenable, but „ walt for his conviction, he may do fo, 
not c:nvitted ; but the late Mie. JusTics © and then proceed againſt the receiver 
Fos rA thought, that all devices of that © as for felony ; or at his own pleaſure, 
kind were utterly. illegal; for the ſtatute as for a miſdemeancr, without waiting 
1. Anne, ſeſ. 2. c. 9. in the ſtri& letter of until the principal ſhould be amena- 
it, ſeemed to be cor fined to the fingle caſe ** ble: under theſe limitations, and 
of the non-convicton of the principal, theſe only, as Jus ricx FosTxx con- 
yet the ſubſequent ſtatute, in order to celves, the proſecutor hath an option. 
make them both conſiſtent, muſt be un- Beſfides® (continues that Judge), tie 
derſtood as explanatory of the former, © judgment of the Court in that caſe 
Fince both acts plainly provide againſt one * doth not appear to be founded on the 
and the fame m. ſchief, wiz. where the opinion ſuppoſed to have been then 

principal abſconded, and was not amena- given as the ruling principle, but ona 
dle to juftice ; which the preamble of much ſtronger and more rational mo- 
| both ſhew to have been the miſchief inthe tive. The Court would not, upon 
cuntemplation of the Legiſlature at the © motion, arrett judgment upon an 
time they were made. Foſt. Diſcourſe of exception to the indictment which was 
Accompl.ces, 373, 374. The opinion „ never taken before, and which mult 
ſaid to have been given in this caſe, as ** overſet every judgment that had been 
reported 2. Ld. Raym. 1370. weigheth © given on the ſtatute. This was a ſolid 
very little with Mz. JusTicz FosTzr, and rational principle, founded in 
and if taken in the lat:tude the words ſeem * political juſtice. For in caſes of this 
to imply (in the opinion of that Judge) is kind, communis error facit jus.” Foſt. 
not law. © Where“ (lays the fame able D. ſc. on Accompl. 374.—NoTE ts fle 
Judge) * the principal is amenable, the former edition. 
* proſecutor hath an option whether to (2) See Rex v. J. Baxter, 5. * 
© proceed _ the receiver as for Rep. $3. in point. 7 
enny 


Trinity Term, 10. Geo, 1. In B. R. 266 


Jenny againſt Heale. 0p Caſe 183. 


PON A WRIT or ERROR of a judgment given in the common A bill in theſe 

| pleas the caſe was thus: The plainti Jenny, in the year _ 4 Sia, 
1720, ſold his lands to the defendant, who gave him @ Bill for the . 8 2 2 
price or value thereof in theſe words, directed to one Pratt : « 1000 3 
« Sig, You are to pay to Ar. Fenny ſo much, &c. out of the “ demand, our of 
money belonging to the Governors and Company of Devonſhire ©* the money in 
« Miners, Sc.; and the money not being paid, the plaintiff ,, pr 
Jenny brought his action in the common pleas upon this note, et Pe ee 


35 a bill of exchange; and on demurrer the plaintiff had judgment. « Compary of the 


. . . = . . cc a 7 
* But now the defendant in the original action brought a writ > 1 * is 
; : , 
of error. | : EEE not a bill ex- 


Ir was ARGUED for the plaintiff in the action, that this is a 2 
bill of exchange, for it has all the qualities of ſuch a bill, that merchants, 

15, it has three perſons, the drawer, the payer, and the drawee; 8 C. Ld. 
and a ſet form of words is not neceſſary in bills of exchange, nor Ray. 1361. 
is it neceſſary that it muſt be between merchants. And for this S. C. 1. Stra. 
the caſe of Bellaſis v. Heſther (a) was cited, where the objection 597: | 
was, that the cuſtom of merchants was not ſet forth in the declara- of _ 
tion, but only that the defendant and one Greev/on were perſons 10. M og 
ne75tiantes in merchandize, and that Greeuſon drew a bill on the 316. 
detendant, payable to the plaintiff ſecundum uſum mercatorum ; and Forteſ. Rep. 
this was held good; and that to ſet forth the cuſtom at large would 2817. | 
be ſurpluſage; neither is it neceffary to ſhew that it was between _ ” = +a 
merchants. As the drawing or ſigning every bill of exchange Bailey 2 Kills, 
implies a conſideration for ſo doing, fo the exprefling that the 3. 
money ſhould be paid out of any certain fund does not make it Hard. 445. 
worſe ; and though it may be objected, that this is only a direction 3 Will. 207. 
to the caſhier to pay the money, yet it is {till a bill of exchange. „ 


ON THE OTHER SIDE ff was ſaid, that this was not a good bill r 
exchange; for ſince the bare ſigning a bill implies a conſideration 
in the perſon ſigning (who is the drawer), which being contrary to 
the ancient law, the plaintiff ought to ſhew, that the defendant 
iigned this bill as a bill of exchange, or as a negotiable bill, for the 
rite and progreſs of theſe bills was admitted and intraduced for the 
eaſe and accommodation of trade. If the Governors of the South- 
Sea Company, or of the Bank of England, had ſigned a note in this 
form, which is no more than an appointment or direction to their 
caſhier to pay money, this would not bind them now, the reaſon 
why bills of exchange charge the drawer is, becauſe he has ſome 
conſideration for drawing the bill; but in the preſent caſe the - 
drawer had no conſideration ; beſides, it is a contingent bill, it 
being payable out of the money belonging to the Devonſhire mines: 
now, if the caſhier had not money ſufficient to pay and diſcharge 

this note, and for that reaſon had refuſed to accept it, certainly hg 


(s) Lute. 1589. 
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*[ 267] Trinity Term, 10. Geo. 1. In B. R. 


J=xSY could not be charged for non- acceptance, becauſe he was only to 
accept if he had money belonging to the Devonſbire mines. & In 
all the old bills of exchange, the words © value received” are 
inſerted, though now not (a) neceſſary; and the want of thoſe” 
words was the only objection inſiſted on in the court of common 
pleas, on the demurrer to the declaration ; and the form of the bill 
was not ſo much as mentioned. Beſides, it does not appear that 
this bill did relate to trade (though that is not neceflary) ; but 
where the contrary appears, it cannot be a bill of exchange, 


Turk CourT. This note is no more than a direction or ap- 
pointment to the caſhier to pay the money, and does not anſwer 
the neceſñty of trade; for it is not negotiable as a bill for money, 
therefore it would be inconvenient to charge the drawer; for if he 
might be charged on ſuch a note, then any man who gives his 
(#) ſteward an order or authority to pay money Might be charged 
or non-payment. Beſides, it is the ſubſtance of the drawer which 
is always conſidered in bills of exchange, for it is that which makes 
them negotiable ; but this new invention of drawing bills en 
caſhiers to pay money out of funds makes no difference between 
the beſt and worſt man as to his ſubſtance. It is true, there are 
three perſons named in this note, of which the caſhier of the Com- 
pany is one; and this is all which makes it like a 5/ af exchange, 
though there are ſuch bills between two perſons, as where they are 
made payable by themſelves, for ſo are gei/yuths notes: now if 
this note had been accepted by the caſhier, and he had died 
without paying the money, certainly his executors could not be 
charged. It 1s true that cuſtom has carried bills of exchange a 
great way, but never to far as to make them payable out of any 
particular fund. | 
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And for theſe reaſons the judgment in the comnion pleas was 
reverſed (c). . 


(a 1. Show. 4. Fort. 282. Bar. 2. Stra. 1151. Roberts v Peake, 1. Bum. 
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__— K. B. 88. 32 5. Dawkes v. Delarain, 3 Wil. 20) 
= (5) Such an order to a ſteward to pay 2. Bl. Rep. 782. Kingſton v. Long, 
95 5 out of the dra wer's rents is good. Bailey, 71. Peirſon v. Dunlop, Dougl. 


(c) See Jcffthn v. Laſſere, 10. Mod. 571. Carlos v. Tancourt, 5. Term Rep. 
294. 316. Banbury v. Liffet, 2. Stra. 482.— See alſo Kyd on Bills of Exchange, 
1211. Pearſon v. Garrett, Skin. 398. 31 to 36. TY 
Comb. 227. Bearcſley v. Baldwin, | 
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Caſe 184. The King egainf Ludlam, Chamberlain of London. 


Abye- L of the [JON a mandamus to admit George Warren to his freedom of 
city of Lenden, A the city of Londen, he having ſerved an apprenticeſhip to the 
„* That EVTY warden of the Company of 5-266 og lors; | 
4 perſon uſing ; 19 | 7 ; 3 
© tac trade of a joiner ſhall be free of the Friners Compery, and that every apprentice to a joiner ſhall forfeit 
t ten pounds it he be admitted to the ireedom of any other Company,” is good ; but if a perion 
who nas ſerved an apprenticeſhip to a merchant<zayior uſe the trade of a joiner, the Court will grant 3 
maracamus to the Fciuers Company to admit him to his {recdom, in order to avoid the penalty.— 
S. C. Stra. 675. 1 | | | -, 
TEE 


r 1 
. 4 


Trinity Term, 10. Geo. 1. In B. R. 


Taz CHAMBERLAIN made a return of the cuſtom of London 
to make bye-laws, and that a bye-l:w was made the nineteenth of 
October, in the fixth year of William and Mary, that no per 


Taz Kine 


UDLAMy 
CnaMBER- 


uſing the trade of a joiner ſhould be made free of any other Cgm- in or Lox. 


any but that of the joiners, with an expreſs promivition to' the 
Chamberlain to that effect; and that every perſon who had ſerved. 
an apprenticeſhip to a joiner ſhould, upon notice, take up his free-. 
dom, with a penalty of ten pounds if he is admitted of any other 


DON, 


Company; that this man has uſed the trade of a joiner : * where, * [ 268 ] 


fore he was never admitted. 


The queſtion was, Whether this is a good bye-law or not? 


Ir was ARGUED again/? the return, that it was not, becauſe 
the city of London for many ages paſt has been ſupplied with all 


their ſuperior officers out of the twelve great Companies, of which 


this of the merchant-taylors is one; and that Warren is free of 
that Company, and therefore he ſhall not be compelled to be free 
of any other. There are but two ways of being free, either by 
birth and by acquiſition, for every freeman's child is free of the ſame 
Company of which his father was free; and if ſuch child ſhould be 
of another trade, certainly he would not be obliged to purchaſe his 
freedom in another Company. Beſides this return is ill, for it is, 


that he who exerciſes the trade of a joiner in London, muſt take his 


freedom in the Company of Foiners, if ſummoned for that purpoſe z 
and it is not ſet forth that Warren was ſummoned. e 


Ox THE OTHER SIDE it was argued, that this was a good bye- 
law, and well returned; that it was a bye-law founded upon a 
cuſtom, and confirmed by acts of parliament, and made by a great 
number of citizens (in common council aſſembled) to prevent 
abuſes and frauds in trade. And as theſe guilds and fraternities 
have obtained this freedom as an encouragement of trade, ſo no 
cuſtom ſhould be eftabliſhed which is detrimental to it, as this 


cuſtom would be, that a man who is free of one Company, ſhall 


not be compelled to be free of another more ſuitable to his trade 
and employment. | 


Ir was ARGUED in reply againſt this bye-law, that though all 


the cuſtoms of the city of London are confirmed by act of parlia- 
ment, yet * whenever an unreaſonable cuſtom is returned, it is 
always adjudged void; now if J/arren's being free of the Mer- 
chant-Taylors Company did ſcreen him or his work from the in- 
ſpc&ion or inquiry of the Forners Company, it might be reaſonable 
that he ſhould be admitted of that Company; but when it does not, 


| there can be no manner of inconvenience of taking his freedom in 


another Company, and not in this; and ſo is the caſe of Robinſon 


v. Groſcourt (a), which has been already cited and unanſwered. 


It was thus: An action of debt was brought for ten pounds, for- 


| feited upon the breach of a bye-law, which was, that every perſon 


( 5. Mod. 104. 5 
| exerciſing 
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1a or Lox. after notice, accept and take the freedom of the ſaid Com 


vox. 


Trinity Term, 10. Geo. 1. In B. R. 
exerciſing the occupation of muſic and dancing within the city of 
Longon, who ſhall have a privilege to be made free by patrimony 
ſhall at the next court of aſſiſtants of the Company of Meficians, 


under the penalty of ten pounds; this was adjudged a void 2 


for it has no cuſtom to ſupport it. It is true, the cuſtom was laid 


to be, that whoever is free of the City muſt be free of fome Com- 
pany ; but that cuſtom does not oblige a man to be of any parti. 
cular Company, but leaves it at large to be free of ſome Company: 
now in this cafe, though Greſcourt the defendant ſhould be intitled 
by birth, or by apprenticeſhip, to be free of a Company, yet he 


_ muſt likewiſe be free of the Company of Mujficians ; fo that this 
| bye-law exceeds the cuſtom, and for that reaſon it was held void; 


and fo ſhould this, and for the fame reaſon. 
Tux CouxT. The common- council have power to make any 
reaſonable bye-laws; and this in the principal caſe ſeems to be 
ſuch; for it was made to prevent frauds in trade, by ſubject- 
ing a man to the inſpection of thoſe who underſtand the fame trade, 
vis. the trade of a jorner, which the Company of «Merchant Taylrs 
does not; but the only queſtion which admits any doubt is, whether 
a man who is free of the Merchant- Taylors Company, and exerciſes 
the trade of a joiner, may demand his freedom in the Joiners Cam- 
vy; for if he may not demand it, then this bye-law is manifeſtly 
injurious to him, becauſe it takes away his right of freedom in one 
Company, and gives him no right to his freedom in another Com- 


ER 

But by FORTESCUE, Juſtice, Certainly a bye-law which makes 
it penal for a man to exerciſe any other trade, entitles him to his 
freedom in the Company of the ſame trade; and it is a reaſonable 
bye-law which hinders men from exerciſing ſuch trades, and being 


[270] free of ſuch Companies, bo S have no knowledge in thoſe trades, | 


* 


RavymonD, Juffice. The caſe of Robinſon v. Graſcourt differs 
from this, becauſe in that cafe there was no Company of Dancing- 
Maſters, of which the defendant might be made free; and beſides, 
this cafe was never determined, but was adjourned by reaſon of 
another exception to the proceedings. Now this bye - law being 
agreeable to the conſtitution of the City, and not reſtraining trade, 
but rather regulating it, by ſubjecting ſeveral artificers to be under 
the inſpection of others who underſtand the fame trade, which 
cannot be better done than by compelling them to take their 
freedom in a Company of that trade in which they are employed; 


Therefore this was adjudged a reaſanable bye-law. 


Tus Couxr. The freedom of the City cannot be taken from 
2 man, provided he will tate his freedom in a proper Company 
and if that Company will not admit him, the Court will grant @ 
mandamus to compel them ; but on this return it appears, that 
every man who exerciſes the trade of @ jainer, &c. within the city 


Trinity Term, 160 Goo. . INK R= 


© London, ought to be free of the Company of Joiners; but it does Ts Kine 
23 that * defendant did exerciſe 2 25 in the city, &. 3 1 
but that he did exerciſe the trade of a joiner generally, without Cunz 
faying where, and then it might be at York or anywhere elſe; but 2 h or Loy- 
it is his exerciſing it within the city of London which gives them den. 
juriſdiction. BEE | 8 


And for this reaſon it was adjourned (a). 


(a) This caſe was argyed again in Company he ſhall be free, and directs him 
Trinity Term 12. Geo. 1. and in the to the proper Company.—TnizpLY, 
Michaelmas Term following the Court That it being ſaid he fail take up his 
were all of opinion, FizsT, That this is freedom in that Company under the pe- 
2 good bye-law, being made in regula- nalty of ten pounds, he is entitled to a 
tion of trade, and to prevent fraud and mandamus to prevent the forfeiture. 8. C. 
unſkilfulneſs, of which none but a Com- 1. Stra. 676. and ſee the caſe of Harriſon 
pany that exerciſe the ſame trade can be v. Goodman, 1. Burr. 12. and Rex v. 


| judges. —SxcoNnDL v, That this does not Sir Thomas Harrifon, 3. Burr. 1323. in 


take away the apprentice's right to his which laſt caſe the above decifion is re. 
freedom, but only his election of what cognized as law. 3 


Aſhton againſt Blagrave. Cake POE 


JP AN ACTION ON THE CASE for ſcandalous words ſpoken of 2 To fy of a juf.. 
juſtice of peace, there being a colloguium laid of the plaintiff, tice of the peace 


and of his office of Juſtice of the peace, the defendant ſpoke the 3 


following words, © He, meaning the plaintiff, «is a raſcal, a vil- . bis office 
« Jain, and a liar.” | 


© CAL, 4 VIL- 


Upon not guilty pleaded the plaintiff had a verdict, | | „ LAIN, and a 


c«c LIAR,” is ac- 
Upon a motion in arreſt of judgment, a rule was made that the tionable. 
plaintiff ſhould ſhew cauſe, &c. and now S. C. 1. Stra, 


IT was MOVED for judgment, that theſe words were action- * Foun. nad. 


able, becauſe they convey an idea too mean, and very much un- S. C. a. L. Ray. 
becoming the office of a juſtice of peace, and the meaning of words 1369. 


is always to be taken according to common intendment ; therefore + Bac. Abr. 


the calling a man © daffi-down-dilly”” and © ambidexter” was held 
actionable, though thoſe words import no crime in themſelves, 


but in common acceptation are applied to ſome crimes. * The pe [ - 7+] 


ſignification of words is various: as for inftance ; it is now action- 


able to call a man © Jacobite” or Papiſt,“ but it was not ſo in a 


late reign; therefore words muſt be conſtrued to be ſcandalous, or 
not, according to the common acceptation when they are ſpoken : 
but the words in the principal caſe did always import a meanneſs 
and ſcandal of the perſon of whom they were ſpoken; and there is 
a difference between ſpeaking of a juſtice of the peace, and ſpeak- 
ing of him in his office, as ſpecially laid in this declaration. | 
IT waAs:SAID on the other fide, that theſe words are ſo foreign 
to the office of a juſtice of the peace, that though he is named, 
they cannot imply any ſcandal to his office, for none of them alone 
are zctionable; the word “ raſcal” is not, nor the word © yillain,” 
| | | unleſs 
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Trinity Term, 10. (Geo: 1. In B. R. 


.Arirox” unleſs ſome other words are added, as © ſtay the villain,” or © ſeize 
agar 44 thevillain;” neither is the word „ liar” actionable; and if they 


AZSGGPAVE: are not actionable alone, they are not ſo when taken all together ; 

and the rather, becauſe they are not of any certain ſignification. 
It 5s true, it is actionable to ſay of a juſtice of the peace, that he is 
« a coverer of thieves,” becaule this is againſt his oath as juſtice of 
the peace (a); but it js. otherwiſe for calling him © rogue“ or 
<« varlet;“ (5) and ſoit is to ſay © he is a vermin in the common. 
<« wealth;” (c)-neither is it actionable to call him © a fool,” (4) 
« an als,” (e) «a coxcomb, () & a bufffe-head juſtice; (g) ſo 
the words in this caſe are not actionable. 35 


To wHICH it was anſwered, that a juſtice of the peace has a 


double capacity, and that where it does not appear that the words 

were ſpoken of him as a juſtice, they may not bear an action, but 
Where they were ſpoken of him relating to his office, they are ac- 
tonable. i 5 5 | 8 


PRAr r, Chief Juſtice, delivered the reſolution of the Court (J): 
2370. That the words were actionable, they being laid to have been 


e ſpoken of the plaintiff in the execution of his office, and ſo found: 
wo”. ep. fo that it is the ſame 2s if the defendant had faid, that the plaintiff 


is A villain, in the execution of his office, «a raſcal in the ex- 
cc ecution of his pffice;ꝰ the words © raſcal” and © villain,” ſpoken 
of a juſtice of peace, where a collaguium is laid of his office, im- 
port a ſcandal; for admitting thoſe words to be of an uncertain 
ſignification, yet th:y carry with them great ſcandal, and in com- 
mon underſtanding import a vile and baſe man, and that he is fo in 
executione officii, and are a great imputation againſt the plaintiff's 
integrity and behaviour in that office, But to ſay & he is a har in 
« the execution of his office, is as much as to ſay, the juſtice of 
peace acts partially and 2 in the execution of his office. 
He mult give falfe judgments, knowing them to be falſe; for it 
se Sir John cannot be a lie, unleſs he knows it to be falſe; and though it were 


Hawles's Re- a right judgment, and he thought it to be wrong, and fo intended 


— wt it, it would be partiality and corruption; and the ſcripture lays, 
| fore none of the caſes cited come up to this cate; ſo taken all to- 
gether they are ſcandalous words. 85 


And the plaintiff had judgment. 
05 Hob. 117. 4 Co. 16. + | 


(5) 4 Co. 13. Moor, 141. 
e) r. Roll. Abr. 57. 


(g) 1. Lev. 52. | 


(5 This op: nion was delivered on the 
26th November, 1725, in Michaelmas 


oF I. rg og | | 1 in the ole venth year of George 10 
6) 1. 67. . uſt. IF mY 


e Salk. 693. 


that (4 thief ts better than a man actuſtomed to ing ; and there- 
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PRESPASS vi et arms againſt the defendant for entering 1000 If a man has a 
the plaintiff's houſe and yard, and fixing 'a, ſpout on his own 7 85 to the uſe 
houſe, for conveying the rain water from his houſe, into the {aid plugs go 
yard, ratiene cujus agua currebat in ſlabulum of the plaintiff, et owner, he does 
_ eccafione inde rotted the timber, &c. whereas , before the water not commit « 
dropped from the eaves of the defendant's houſe i s the faid 3 rreſpaſs by enter- 
-and then did no damage, ad dannum, Wh” hs > 3 2 
The defendant pleaded net guiliy as to all, * nere the Vater out to 
houſe and yard and fixing the ſpout on his own: houſe; and as to 1 ; but 
that he juſtified, for that T. S. Song ſeiſed in fee as well of the 1 3 
plaintiff 's as of the defendant's houſe, which was adjoining to the owner of tix 
ard belonging to the plaintiff's houſe, by indenture conveyed the yard, in conſe- 
| houſe and yard to the plaintiff, with an exception in the deed of 2 cf fixing 
the free oft of the yard, &c. to the ſaid T. S. and to all the tenants —— Lane 3 | 
and occupiers of the defendant's houſe, which houſe was afterwards mages in an 2 
_ eyed to the defendant; and averred that the ſpout fo fixed was tim on tte caſe. 


ary for the uſe of the defendant's houſe, and fo o juſtified by "WY 


"ra of that exception. 1 | ES. 296 os 
| 556, 
And upon a demurrer to tis play: =: + | x C. Forteſ. 


Ir was InSISTED. for the plaintiff, that this juckigeation was 

not good, becauſe the ſpout was a nuſance to him; and though 399. 
7. K. might juſtify the fixing it to one houſe, when both were in Holt, 22. 
his? poſſeffion, yet when both were fold to different perſons, Eſp. Dig. 598. 
one of them cannot juſtify for a nuſance done to the other „„ 
and in this caſe the defendant had neither an expreſs nor an im- 8 _— 1556: 
plied, power to ſet up any ſpout, eſpecially when. it would be « aa: x6, 
a nuſance to the plaintiff. The ute of this yard reſerved to the de- * Cate” (A.) 
fendant, is no more than an eaſement.to his houſe, and not to be 1. Bac. Abr. 43. 
uſed to any other purpoſe; and the nature of a nuſance is ſuch, Pousl. 594. 
that if it be of neceſſity, that i is, if it be neceſſary or beneficial to 85095 D; 
him who made it, and another buy the land in which the nuſance « Treſpatz” 
was made, in ſuch caſe the nuſance is purged; and if afterwards (D.). 

the lands come into different hands, it is not abatable; but if 
it is an unneceffary nuſance, it is only a ſuſpenſion thereof when 

in one hand, and afterwards coming into different hands, Ait is 

abatable. But there ate ſome privileges, ſo very neceſſary AS, not 

to be extinguiſhed by. anty..2f- poſſe fron,. as paths to a mill, Kc. for 
chey ſhall revive as ſoon as the tenements Sg. ae to different? lands * 1 27 73 1 

again. Now, in this Gale. the 8 erected this nu- 

ſance after the tenements came to diff erent han 8 there canbe no | 

colour for him to juſtify... E's Ps 


? 
Tux CoUNnsEL for 155 de racer sds e Meer er d we objefion 
made on the other lide, but inſiſted, that t dhe plaintiff was miſtaken 


* 


(s) Year Book 17, ie ins: Hob. 231. Peph. 766. 172. Dyes 295 pl. xg. 
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Trinity Term, 10. Guben. In B. R. 


in his action, becauſe treſpaſs would not lie for fixing a ſpout on 
his own houſe ;-but that if the plaintiff had any damage thereby, he 
ought to 8 action on the caſe to recover what he was dan. 


nified, for he had a licence to enter the yard, and eould not be x 


treſpaſſer for entering and fixing the ſpout on his own houſe, 
Beſides, the defendant has averred in this plea, that the fixing this 


ſpout is for the neceſſary uſe of his houſe, which the plaintiff has con- 
ſeſſed by the demurrer Ca); therefore, when he juſtified the enter- 
ing into the yard, the conſequence thereof cannot be a treſpaſs, 


| SeconDLy, The conſequential damage in rotti the timber, 


is a deſcription and part of the original treſpaſs ; for whatever 
comes under a virtute cujus, or a per qued, or ratione inde; cannot 


be traverſed, being no new charge, only a farther deſcription of 
the former charge (b). The plea therefore is good, though it do 
not particularly anſwer the rotting of the foundation, fince that is 


Tux RePLy for the plaintiff. It is now inſiſted on by the de- 


 fFendant, that the plaintiff has miſtaken his action, but not the de- 
fendant's innocence, and that an action on the caſe is the proper 
action for the plaintiff, which is very true, and fo is a guad per- 


_ ,ouittat ; but yet treſpaſs is likewiſe a proper action; for it cannot 


de denied, but that the freehold and inheritance of this yard is in 


the plaintiff, and that the defendant has only the bare{uſe' of it, 


and by miſuſing it he is a treſpaſſer. It is true likewiſe, that the 


defendant had licence to enter the yard, but every licence muſt 


have a reaſonable conſtruction; for can it ever be intended, that 


: | becauſe he had leave to enter the yard, aud had the uſe thegeof, 


that he might juſtify the throwing down the plaintiff's houſe? . 
Tur Cnter Jvsrrer, upon the firſt arguing of this caſe, ſaid, 


that this licence was granted by ſpecial words, ſo could not be fo 


extenſive as otherwiſe it would have been; for the cafe is no more 


* 


14741 


3 than a grant of the houſe and yard; and to except the yard would 


be void as to the freehold; therefore the exception mult be in- 
tended to ſome particular purpoſe, as to the uſe thereof, to walk 
in, or to go to the pump, and in ſuch caſe he is to do no damage 
to the freehold; and if this licence be in any manner miſuſed, to 
the prejudice of him who has the ' freehold, he who miſuſes it is 2 
bs er, as if he dig up the yard, &c. but the uſe which was made 
of it in this caſe, was to enter and fix a ſpout to his own houſe; 
now, though SOOT act was lawful, as done to his own houſe, 
i 8 may be a treſpaſſer, when the immediate conſequence of 
ſuch an act is injurious to his neighbour ; for * ſuppoſe a man has 
"a water-courſe running” through his ground, and His neighbour 
-diverts it; this is no treſpaſs ; but i, by diverting it, he turned it on 


his neighbour's houſe, it would be a treſpaſs. The per grodis only | 


() 8. Co. 246. (6) 8. Co. 10. 1. vent. 54. 340. T. Jones, 110. 
r d r WII For 


a 


2. Term Rep. 225 © 


Trinity Term, 10. Geo. 1. In B. R. 


For which reaſon THECHIEF JUSTICE and ANOTHER JUDGE Rzrxorns 
held this action of treſpaſs was a proper action: but TWO OTHER 


Joboks were of a-contrary opinion. 


Cirux. 


ForrescuB, Juflice, The defendant ought to have uſed the 


houſe as when both houſes were in the poſſeſſion of one man, then 


the water dropped from the eaves, and no ſpout was fixed; fo that 
the fixing the ſpout is @ nuſance to the plaintiff, I do not think 
the per quad to be merely a further deſcription of the treſpaſs, be- 
cauſe it was fully deſcribed before. The entry inte the yard is no 
treſpaſs : a man having the uſe of a yard, may make all the com- 
mon ordinary uſes of it. An action of treſpaſs is Ar wa 
tion, and muſt be founded on ſome act which diſturbs the poſſeſ- 
fon ; this is not like the cafe of throwing filth, rubbiſh, &c. into 
a man's yard. Treſpaſs is where an act is done immediately to 
the prejudice of another (a) : and an action on the caſe is founded 


en an act which mediately tends to the damage of another {b) ; and 


this ſeems the true difference between an action of treſpaſs and on 
the caſe, rere tuo ut alienum non lædas. If one ſhooting at a bird 


_ deſtroy another's decoy, an action on the caſe only lies. In this 
caſe there is no immediate treſpaſs done ; he might enter into the 
yard; he might fix a ſpout to his own houſe, and for the conſe- 
quent mediate damage ariſing from thence, an action on the caſe 


would have been the plaimift's remed 7. 2 = 
| RaymonD, Juftice. The affizing the ſpout was a lawful act; 


but ſince its conſequence is a nufance to the plaintiff, the defen- 


Gant is anſwerable for it, The only queſtion is, Whether an ac- 
tion on the caſe, or treſpaſs vi et arms, ought to have been 


brought? A diſtinction has been made between an act mediately 
or immediately prejudicing another. I remember the caſe of di- 
verting a water-courſe mentioned by THE CHIEF. JUSTICE, it 


vas a Weſt Country cauſe, Courtney v. Collett (ch, The plaintiff 


brought an action of treſpaſs vi et armii, for that the defendant 
having a water-courſe running through his land di verted the fame, 
per quod the plaintiff's grounds were overflowed ; after not guilty 
and a verdict for the plaintiff, it was moved in arreſt of judgment 


medy, fince the original act of diverting the water-courſe; being 
in his own land was lawful ; but the Court held the action of 


Caf. Temp. 
Holt, 16. 


11. Mod. 73. 
pl. 5. 130. pl. 


10. 


2. Kel. 273. pL 


210. 8. P. 


and inſiſted on, that an action upon the caſe. was the  propes re- 


— 
4 


e) See 2. 19. Ray. 188. 292. 2. aſpirtavit the flood gates, and 0 a 


Wik. 313. 3. Wil. 409. 412. 2. Bl. the fluices, ger guad the-water came upon 
Rep. 894. 897. 3. Burr. 1114. 1539. , the plaintin g pool. Alter a verdict for 

tze plantiff, Sour 5, Seam, moved 
u#gment, becat ſe the latter 


(5) Cro. Eliz. 219. Cro. Jac. 446 in arreſt e 


(c) LEE, who afterwards argued for 
the plaintiff, cited this caſe as follows, 
and ſaid he had it from jean Cartbeay's 


dctes. Hil. 9. Al. 3. Courtney v. 


Collett, Treſpaſs vi et armis by Sir M- 
Gam Courtney guare clauſum Jregit, &. in ſolo 


Hiſcariam cefit 5 necnon de co quad fregit et 


part of the declaration charged a fact 


But by Tux Cob, An action of treſ- 


pas is maintainabletor-the latter facts us 


well as for the firtt. No re te the fo ner 
D aue $7969 512 24.27 DANS 
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rinity Term, 10. Geo. 1. In B. R. 
treſpaſs 3 ſince the per qudd cold not be looked upon 


only as a deſcriptionof the treſpaſs (a), and accordingly the plaintif 
| had his — : which caſe is à full proof, that an action of 
treſpaſs may be brought where the original act was no treſpaſs ; 
for diverting the water-courſe Was not a . immediately pre- 
Judicial to the plaintiff. 

PR ATT, Chief Faſtice. The N 1 nion then has been that 
wherever a e is on the party damaged is at liberty to 
"bring either an treſpaſs or an action on the caſe. | 


Patte 15 It ſeems odd to make a man a treſpaſſet, 
for doing a lawful act within his own grounds. 


_RavymonD, Jae, II the act tops there, it is oe, not elſe. 


wy © Adjoufnatur. 
_ _ Afterwards, in Trinity Ts in tho! eleventh year « of Gore 


| the Firſt, this point was argued again; 


THE QUESTION being, Whether treſpaſs lies for entering his 
yard, and ſetting a fpout on his own. houſe? 


Ir was ARGUED, that it did not; but that an action on the caſe 
was the proper remedy... It was admitted, that where the original 
is a wrong actually done, in ſuch cafe treſpaſs lies, but ee 

the original act was lawful, and conſequential damages enſue, there 
an action on the caſe is the proper remedy. The complaint againſt 
che defendant is for a nonfeaſance, viz. for that he did not take 
- eare that this ſpout ſhould not damnify the plaintiff s houſe ; and 
it is certain that treſpaſs will not lie for a nonfegſance - if the de- 


fendant had undertaken to cure the plaintiff s horſe, and by his 


———— the horſe had died, yet treſpaſs would not lie againſt 
him, * the horſe was the property of another man; but in 
this caſe the houſe was his own; . The caſe of Edwards v. Hal- 
lender (5) is full in point, "which was thus: The plaintiff had a 


0 cellar, and the defendant had a warehouſe over that cellar, on 


* which he laid ſo great a burthen, that the floor broke and fell into 
the cellar and ſpoiled three butts of wine; and it was adjudged, that 


an action on the caſe, a not an action of N lay Sm” 


*[275], 


" the defendant. * 

* IT was ARGUED * the bini, that 12 is the proper 
action; for though it was lawful for the defendant to fix the ſpout 
on his own houſe, yet he ought not to do it in fuch a manner ſo as 
immediately to mak his neighbour ; Tike the cafe of. Prefon v. 
* (c), Which was treſpaſs r et ormis for cauſing ſtinking 


- LS 


x "Tien, pane.» ae dt of this 
different this - 


l | Fom his memory was mittake. Stra 
P 635 
059 wm 46. Cro. Ex. 25 5. 2. 


rien, gave: 2 
eaſe from what he does here, and de- | (9 Hand, 6, 1 
Dan | water 
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Trinity Term, 16. Geo. 1. In B. R. 


water in his yard to run to the walls of the plaintiff's houſe, and Rrvynoroe 
jereing them fo that it run into his cellar; after a verdict for the aga rſt 
plaintiff, it was moved in arreſt of judgment, that treſpaſs vi et armis IIs 
would not lie againſt the defendant, becauſe a man cannot be a treſ- 
er with force and arms in his own ground; he ought to bring 
an action on the caſe ; but judgment was given for the plaintiff. 


To wHICH it was . ls that the original act was a wrong 
done, viz. by cauſing ſtinking water to run to the walls of the 
plaintiff's houſe, which differs from the principal caſe, and ſo is 
no authority for the plaintiff, | | 


RaymonD, Chief Juſtice. The caſe of Preſton v. Mercer (a) 
was a proper action of treſpaſs, for the deciaration charged that the 
defendant did make the water to run, which is an immediate Zort. 
In the caſe of Courtney v. Collett (b) there was matter laid proper 
fot an action of treſpaſs ; the queſtion aroſe on what followed the 
z:cnon, Whether it ſhould be taken as aggravation of the former 
treſpaſs, or as the deſcription of a new one, and by my notes it 

does not appear that judgment was ever given (c). The bounds 
of all actions ought to be preſerved ; the right rule and diftinction 
i, that where the act itſelf is unlawful and prejudicial, treſpaſs 
muſt be brought; but if the act is lawful, and only by conſe- 
quence a damage to the plaintiff, he muſt bring cafe. In 
the caſe of Leveridge v. Boſcall (d), which was treſpaſs on 
the caie, the declaration was, that the plaintiff was poſicfled of 
a barn and a river adjoining; that the defendant dug two trenches, 
and thereby diverted the water cf the river; and after ver- 
dict PRaTT, Serjeant, moved in arreſt of judgment, becauſe the 
action ought to have been treſpaſs vi et armis; but the plaintiff 
had his judgment; for the declaration not ſpecitying in whoſe 
ground the defendant dug tae trenches, it ſhall be preſumed to be 
in his own ground, and then, the farſt act being lawful, was no tert 
to the plaintiff; and the contequential dainage only aitected the 
plaintiff, which was proper for treſpaſs on the caſe. I think this 
action is not maintainable. | 

Powys, Juſtice, of the ſame opinion. 


 ForTEsSCUE, Fu/fice. Treſpaſs upon the caſe, and treſpaſs vi 
et armis. are different in name and in their nature; for the one is 
called an action for a nuſance, and the other are called actianes in- 
juriarum; the one muſt be brought for a wrong done imme- 
diztely to the perſon or his poſleſſion, the other for a conſequen- 
tial damage. This action is brought for a wrong done to the 
poſſcſſion, but not immediately; becauſe the defendant had a right 
to come into the yard, and to fix a ſpout to his own houſe. If Sa. 638. 
logs are laid in the highway by which any perſon is hurt, he muſt 
bung caſe (e) ; but if tne hurt is reteived by logs thrown at the 
perſon, he mult bring tteſpals vi er arms. Cale mult be brought 
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Trinity Term, 10. Geo. 1. Ia B. R. 


RNrrorps for making ſluices in a man's own ground, by which my land 
2 is overflowed (a). The objection to the caſe of Courtney v. Col. 
a lett was, that treſpaſs vi et armis and treſpaſs on the caſe could not 
be ee in one declaration; no judgment was given that I can 
find in my notes; in ſome cafes I think thoſe two actions might be 
Joined. It not appearing in that caſe whoſe the flood-gates were, 
they might be the defendant's own, and then treſpaſs on the 
Caſe ought to be brought. In this caſe the fixing the ſpout was 
lawful ; ſo was the entering the yard by virtue of the reſervation 
which gives a right to uſe the yard as well as the pump, &c. 


REYNOLDS, Juſtice, of the ſame opinion. 
Judgment for the defendant (5). 
00 x. Nen Abr. 160 Hawker v. Bicbeck, 2. Burr. 1856. 


(5) See Gates v. Bayley, 2. Wilf. 313. Morgan v Hughes, 2. Term Rep. 225. 


Caſe 187. Waddy againft Newton. 
Where the acres I TPON a ſpecial verdict in ejectment, the caſe was thus :— 
mentioned in a Tenants in tail covenanted to levy a fine and ſuffer a com- 


NT e mon recovery of the lands now in queſtion, and of a fiſhery ; and 


taken by com- accordingly levied the fine thereof by the name of one hundred 
ion, and and twenty acres of land in Stactwell- ball, in the county of, &c. 
not by the ſta- and of ten acres agua cooperta ; and declared the uſe thereof to him- 
tute De Terra ſelf and his heirs. * But there being many more than one hun- 
k dred and forty acres ſtatute meaſure, the defendant, who was heir 
*( 276] in tail, would conteſt the right to al} above thofe hundred and forty 

acres. . N 
The plaintiff thereupon brought an ejectment, and ſuggeſted 
that the whole eſtate was computed to be one hundred and forty 
acres by the common computation in the country, &c. and upon 

not guilty pleaded the jury found a ſpecial verdict. 


They found that the fine was levied and the recovery ſuffered 
by the name of one hundred and twenty acres of land, and of tenacres 
agua cooperta ; and that the whole eſtate entailed was computed 
in the country to be one hundred and forty acres of land, _ 


Ix was Is FST ED for the plaintiff, that all the entailed lands 
were compriſed in this fine by the name of one hundred and fort) 
_ acres of land; and this by the intent of the tenant in tail who 
levied the fine; that computations are to be aſcertained by a jury, 
according to how much it is reputed to be in the country where 
computations are made, and that they are tied down to the very 
country where the things are tranſacted; therefore where an haber: 
facias poſſefronem is directed to the ſheriff to put a man in poſſef . 
fion of twenty acres, he muſt deliver twenty acres to him accord - 
ing to the uſage of the country where the lands lie. So where 
tenant in tail of the manor of Lavington, and of two cloſes reputed 
parcel thereof, levied a fine and ſuffered a recovery of the * 
+> | ＋ 78 with 


Trinity Term, io. Geo. 1: In B. R. 


with the appurtenances (a); riow though the two cloſes were only 
ages of the manor in reputation, yet they were adjudged to paſe, 


uſe it was intended by the parties that they ſhould paſs. Th: 


fiſhery likewiſe paſſes by the name of ten acres agua cooperta; for 
it is demandable by that name in a precipe {b), which is a real 
action; and ſo it is in an 4 6 60 ; and if areal action will lie for 
it, certainly an ejectment will. 5 . | 

Tas CouUnsEL for the defendant. It is not pretended that this 


computation is the common way of meaſuring lands by the cuſ- _ 
tom of the caunty or hundred, but only by the cuſtom of Szochwell-- 


hall, in the county of, &c. and it will be very difficult to know 
| how far that extends; ſo there being no manner of certainty to fix 

the cuſtom, the plaintiff can never get over the ſtatute De Men- 
ſurandis Terris (d); but the Court will judge of the number 
of acres compriſed in this fine and recovery, according to that 
ſtatute, as à certain rule to direct their judgment. * Now by that 
ſtatute, an acre of land containing ten perches in length, muſt be 
ſixteen perches in breadth; and fo on; therefore theſe hundred and 
forty acres compriſed in this fine, muſt be according to that mea- 
ſure, and not left to an uncertain computation z and there is a diffe- 
rence between a manor which is fixed to no certain meaſure, and 
a quantity of actes where the meaſure is aſcertained by the ſtatute, 
It is true, if it was the cuſtom of the county or of the hundred; fo 
as it was limited or fixed to a certain place, this method of com- 
putation might be good; as an acre in Cornwell, or a perch iti 
Staffordſhire ; becauſe the public uſage of the county gives ita ſanc- 
tion; and thete are ſome law books (e) which prove that the mea- 
ſure in thoſe counties is diffetent from all other places in England; 
and ſo are the prices of the things meaſured. But in the preſent 
caſe, the actes, if taken by computation, aretwo-fifths larger than 
the common or ſtatute meaſure, without confining ſuch compu- 
tation to any certain plate; and in all the cafes wherein it is men- 
tioned, what paſſed by ſuffeting a recovery of a manor in reputation; 
it is alledged in the deed, that the cevenantor is to ſuffer a reco- 
very of a reputed manor z but it is not ſet forth in this deed, that 


the covenantor was to ſuffer a common recovery of fo many acres 


in reputation, but only of one hundred and forty acres generally, 
Befides there is a difference between a fine levied and a recovery 
ſuffered in purſuance of a contract for a valuable conſideration; 
and a voluntary fine and recovery as this is; for in the one caſe, the 
prior agteement governs the whole; but where there is no ſuch 
agreement, the ordinary courſe of law is to be the guide; and no 
ſtrained conſtruction ſhall be deduced from the intention of the 
parties. And it is to be obſerved, that the ſtatute De Terris Men- 
ſurandis was made on purpoſe to aſcertain the fine due to the king, 


fa) Thyn v. Thyn, 1. Vent. 51. (c) 2. Inft. 42. 
S. C. x. Lev. 27. 8. C. I. Sid. 190. (ad) 34 Edw.1.c. . 
S. C. 1. Mod. 190. (e Cromp. Juriſ. 222, 


(5) 2. Mod, 239, 
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Trinity Term, 10. Geo. 1. In B. R. 


Warder by alienation of lands by fines, and therefore ſuch a looſe compy. 
gart tation of the number of acres ſhall not avoid the deſign of this 
Nxwrox. ſtatute; and if ſo, then where a man covenants to levy a fine of 
fivehundred acres of land, certainly it muſt be intended ſtatute acres, 


EjeAment will As to the fiſhery, the plaintiff has no colour to have judgment, 
not te of a becauſe an ejectment will not lie of a fiſhery, nor in any caſe but 
as 6 where there may be an entry and expulſion; and that cannot be of 
*[ 278 J a fiſhery, eſpecially in this caſe where“ it is of a fiſhery in the 
river Tyne, which cannot paſs by the name of ſo many acres agza 
cooperta, becauſe it is not like a pond where the very foil is the 
property of another; but this is only a freedom to fiſh in that river. 
THz Cour. It is admitted by the Counſel for the deſendant, 
that if this fine had been levied, and a recovery ſuffered, in purſuance 
'of a former agreement or covenant for a valuable contideration, 
and that it had appeared to be the intent of the parties to paſs the 
whole eſtate by the name of one hundred and forty acres, in ſuch 
cafe the whole would paſs. Now here the jury has found that the 
whole eſtate entailed, was computed in the county to be one hun- 
dred and forty acres ; and it will be diffculc to apprehend a diffe- 
rence between a covenant for a valuable conſideration, and a volun. 
tary covenant ; for it cannot reaſonably be faid, that the fame 
words ſhall pals all the lands in one caſe, and ſhall not paſs the whole 
in the other caſe, eſpecially when the tenant had it in his power to 
paſs it as he pleaſed. | Gb 
But THEY HELD that an cement would not lie of a fſbery (a); 
ſo the defendant mutt have judgment as to that matter. a 


But becauſe THE CHIEF Jus ric who tried this cauſe, did be- 
lieve that the deſendant was ſurprized by the finding of the jurr, 
that the whole eſtate tail was computed in the country to be one 
hundred and forty acres, they would not tie him down to this 
verdict, but admit him to bring a new ejectment to try the truth 
of that matter, and that they would conſider of the judgment until 
next Term; but recommended it to the parties to agree in the 
mean time. OO” | | | 

{s) See Eerbert +. Langbane, Cro. only 2 profit à frendre, but that it will 
Car. 492. that an cjeAment will not Le lie de terra agua cwooferta, # 
de fiſcaris in tech a river, becauie it is | 


a Serle againſt Barrington. 

T5 Woes: Thurſday, 18 June, 1725. : 
In debt by an THIS was an action of debt brought by an executrix upon an 
executrix on a old bond for money due to the inteſtate ; and upon oyer of the 
bond of thirty- hond, and the condition thereof, it appeared to be dated in the 


five years ſtand- Te | | LEN 8 
ing, if the defendant plead ffir ed diem, and rely vpen the preſumption of law that the bond is paid, 


being mere than rcrenq year: old, we plaintiff may rebut that preſumption by ewing an indorfement 

of the payment of intereſt for one Year, ater the bopd was nine years old, written in the haud of 

the teſtator.—8S. C Eq. Atr. 4fz. S. C. 2. Stra. 826. S. C2. Ld. Ray 1370. 8. C. 3. Peer Wms. 

e ©-23. tho P. C. 536. 6. Mod. 24, 12. Burr. 434. 4. Burr. 1963. 1. Term Rep. Fs 
: EI. 


Trinity Term, 10. Geo. 1. In B. R. 


ninth year of William the Third, which was thirty-five years paſt ; 
and thereupon the defendant pleaded ſolvit ad diem z upon which 
they were at iſſue. | | 


At the trial the defendant offered to prove the iſſue by preſump- 
tion (i. e.), this being a bond of more than twenty years ſtanding, 
and no intereſt being paid in all that time, it muſt be preſumed 
that the principal was paid on the day. „ 


* To encounter this preſumption, the plaintiff offered to give 
another preſumption in evidence, and that was an indorſement of 


the payment of intereſt for one year after the bond was nine years 
old, which indorſement was written with the teſtator's own 


hand. | 


. dence at the trial. 


It was proved that after the death of the teſtator, this bond was 
found amongſt his papers, and that the teſtator was eſteemed an 
honeſt man. No evidence was given to prove, whether the in- 
dorſement was made by the obligee or obligor, or that this indorſe- 
ment was ever ſeen by any perion. | 


Upon which the plaintiff was nonprofſed. 


Paar, Chief Juſtice, ordered, that this matter ſhould be re- 


ferred by way of a caſe ſtated for the opinion of the Court, 


Ir was ARGUED for the plaintiff, that though it is a general 
rule, that no man can be evidence in his own caule, yet where the 
neceſſity of the caſe requires it, he Mall be a witneſs; as on the 


ſtatute of Winton, where the perſon robbed is allowed to be evi- 


dence for himſelf to prove the robbery ; fo where a ſervant is 


admitted to be evidence to prove the delivery of his maſter's goods 


to a carrier, though at the ſame time he ſwears to diſcharge him 
ſelf; and this is from the neceſſity in ſuch caſes, becauſe probably 
there may be no other evidence to prove thoſe facts. Beſides, in 
this caſe, the indorſement being of the inteſtate's hand- writing 
ſhould rather be given in evidence, becauſe it is to prove money 
paid in diſcharge of what was owing by the defendant ; and it 
would be very hard to require any other proof, becauſe none can 
be had of ſuch tranſactions but his own indorſement; and the 


allowing it to be given in evidence is not an admitting it to be a. 


ſuticient proof for the jury to find for the plaintiff, but to let 
it have its due weight, that they may conſider upon the whole 


Ir was INSISTED for the defendant, that this ſhould not he 
given in evidence, for if it ſhould, it will be in the power of any 
man who can get an old bond into his poſſeſſion, to charge the 
obligor again (after the money paid) by making ſuch an indorſe- 


ment; and it would be as unreaſonable and as inconvenient to put 


the defendant to prove the n:oney paid after ſo long a time of ac- 
3 quieſcence, 


THE QUESTION was, Whether that ſhould be given in evi- | 


SEBLE. 
- againſt 


BAZRINGTON. 
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nmonſuit record- 


rar: gquieſcence, as it would be to put ® the plaintiff to prove an a qual 
_ 224% payment of the intereſt thus indorſed. | 


BanznkINGTON. | 

A newtrialcan.  FORTESCUE and RaymonD, Fuſtices, were of opinion, that 

not be granted this caſe ought to be judicially brought into court by demurrer, or 
alter the Plant ff by ſome other proper method; for the plaintiff being nonſuited, 
has been non: there is no cauſe now in court; and fo whatever judgment is given 

ſuited and the it will be extrajudicial; and becauſe ſuch judgment will not deter- 

=] mine the caſe, they at firſt were unwilling to give any judgment, 

| It is true, the indorſement made by the obligee charges himſelf, 
but if the obligor ſhould get the bond into his poſſeſſion, he may 
Cowp. 484. make as many indorſements as he will, and by that means wrong 

3- Term Rep. 2. the obligee of all the intereſt; and THEY WERE OF OPINION, | 

: that this indorſement might be admitted in evidence; for it is the 

daily practice to make ſuch indorſements on bonds, and generally 

at the requeſt of the obligor; and this is the teſt and ſureſt evidence 

of the payment of the money, becauſe acquittances and notes may 

be loſt, whereas indorſements will gontinue as ſo many brands on 

the bond into whoſe hands ſoever it falls, as long as the original lien 

which creates the charge ſhall continue. : DS On 


PraTT, Chief Juſtice, (aid, that at the trial he inclined to be 

of opinion that the indorſement ought not to be received as eyi- 

- dence; becaule it would leave too great a power in an obligee, in 
whoſe cuſtody the bond always remains, to make ſuch indorſe- 


* 


ments whenever he thinks proper: they may be made at any time, 


and ſo no bond can ever be preſumed ſatisſied. 


TRE Court ſeemed clearly of opinion, that the nonprofs could 
not be ſet aſide; yet adjudged to ſearch precedents (a). | 


(a) LyTTLEToN, Fox TzSCUZ, and there was a verdict for the plaintiff, S. C. 
RaymoxD, Juſtices, were of opinion, 3. Brown C. P. 536. upon which a bill of 
that it ought to have been ſubmitted to exceptions was tendered and ſigned, and 
the confideration of the jury, S. C. 2. judgment given for the plaintiff, which 
Stra. 827. but the Court were of opinion judgment was afterwards affirmed by the 
that the nonſuit being recorded, the plain- Houſe of Lords on a writ of error, S. C. 
tiff was out of court, and therefore a new 3. Bro. Ca. P. 538. But it is a general rule, 
trial could not be granted. But after- that after 'rwwenty years, and no interet} 
wards a new action was brought on the paid during that time, a bond ſhall be 
ſame bond, which was tried before Ra v - preſumed to be ſatisfied, unleſs ſomething 
Mor D, Chief Juſtice, who admitted the appears to anſwer that length of time, 
indcriement to be read in evidence, Humphreys v. Humphreys, 3. Peer Wms. 
S. C. 2. Ld. Ray. 1371. and other eyi= 397. See alſo Oſwand v. Leigh, 1. Term 
dence being given to induce the jury to Rep. 270. e 5 
believe the bond was not ſatisfied, . 


Caſe 189. Manning againſt Turner. 


Judgment a- IT Was MOVED to ſet aſide a judgment againſt the bail, for that 
gairſt the bail I the principal ſurrendered himſelf the ſecond day of May; and 
= = eker ſeven days afterwards. gave notice thereof to the attorney for the 
the ſurrender ef 1 ; niff; that he had ſurrendered himſelf on that day before Juftice 

R . 


the principal. 


— 


Trinity Term, 10. Geo. i. In B. R. 


Tracy, and two days afterwards he gave notice that he had ſur- Maxxixe 

rendered himſelf before Juſtice Pow s, and all this before the re- _ againſt 

turn of the ſecond ſcire facias. Xs AE a 
Ir WAS SAID on the other ſide, that though notice was given 

to the attorney, yet by the expreſs rule of this court, the bail are 

not diſcharged uatil the bail-piece is marked, which was not done 

until after the return of the ſecond ſcire facias. It is true, there * [ 281 J 

is an exoneretur entered now, but that was after the ſigning the 

judgment. | | | 

To wulrcn it was replied, that * the fact to be as Tidd's Pr:Q. 

before - mentioned, yet the judgment ought to be ſet aſide, becauſe 35% 

the plaintiff*s attorney took the bail · piece from the Judge's cham- 

ber, but did not leave it with the proper officer; but as ſoon as it 

was left with him, the attorney for the defendant entered an ex- 

oneretur, ſo that it was the plaintiff's fault that it was not entered 


ſooner. | 


This matter being referred to THE MASTER, he reported, that 
the principal furrendered himſelf on the ſecond day of May, and 
notice was given to the plaintiff's attorney, that the ſurrender was 
before Fuftice TRACY on the ſeventh day of May, and two days 
afterwards that it was before Fuſlice Powrs, and the bail-piece 
was diſcharged on the fourth of the ſame month, and that the ſecond 
ſcire facias was returnable on the ninth day of May, and that the 
plaintiff*s attorney took the bail - piece from the Judge's chamber, 
and kept it for a conſiderable time; and that there was not fiſteen 
days between the tgſte and return of the ſecond ſcire facias; nei- 

ther was it four days in the office. 


| And upon this report the judgment was {et aſide. 


Wild againſt Harding. Caſe 190. 

ARVULE was made to diſcharge the bail, ona pretence that the Bail are not diſs 
principal had ſurrendered himſelf before the return of the ſe- charged upon 
cond ſcire facias againſt the bail. 6! 8 2 2 of 

IT was MOVED to diſcharge that rule for two reaſons: firſt, unleſs an exone- 
For that if there was any ſuch ſurrender, the plaintiff's attorney 7" _— 
had no notice of it; and ſecondly, If there had been notice, the __ 1 
defendant's attorney ſhould have brought the bail- piece before the _... 
Maſter to have it diſcharged, otherwiſe it is no ſurrender by the 1 ns 
expreſs rule of this court ; and neither of theſe things being done, 
the ſurrender is not regular, and therefore the bail are not diſ- 
charged, there being no exoneretur entered on the bail-piece, not 
that the plaintiff owned the ſurrender was made in time, 


Trax CovmrT. It is the practice of the Court, that the bail 
are not diſcharged without entering an exonęretur on the bail-piece, 
on notice given of the ſurrender ; but if the defendants did not 
give notice, it is an irregularity which will not be ſupplied _—_ 
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* [282] Tait) Term, 10. Geo. 1. In B. k. 


Wiz> Court * paying coſts; but if the bail ſurrendered the # prin. 
E „ Eipal fairly, though not ſtrictly regular, they ought to be favoured, 
18 and are indulged by the Court to ſurrender him at any time before 

the return of the ond fc cire facias; now the queſtion in this caſe 
is, Whether the principal did ſurrender himſelf before ſuch return 
and the beſt evidence of that matter is the bail- piece; but if he did 
ſurrender himſelf, and gave notice, he ought to pay coſts until the 
bail-piece was Hacked: for he is to take notice of the exoneretur, 


and not of what the attorney for the ade hd him. 


—— 


* 


Cafe 191. pion Goddard wait hs, 1 


Where a feri f- HF PLAINTIFF brought an action of debt in London, and had 

cia: without a judgment, and ſued out a Feri 1 0 directed to the ſheriff, 

et is not e a feetum feri facias into London, by virtue whereof the 
defendant's goods were taken in execution in Midaleſex; and be- 
cauſe this was done by an original fieri facias without a ze n 
the execution was ſet aſide as irregular. 


The plaintiff now moved, that, he having a judgment with a 
releaſe of errors, the good ds might remain in the iheritt's hands, 
and not be delivered to the def-::dant, who was a por man, for 
by that means the plaintiff would loſe his debt. 


Taz Covrr. When the execution is ſet aſide, as it was in 
this caſe, the goods taken mult be returned, becauſe there can be 
no calour for che ſheriff to detain them (a). 
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() The like rule was made in Mi- ſneriff he had executed the Grit writ, 
chaelmas I erm following, in the caſc of and afterwards he executed the cher 
White Cornwall, where an actien was writ; but the exccut.on was fct alice, 
laid in one count), ard the pla r tiff had becauſe the firft writ being executed, the 
judgmert, and tock out a ficri ac, di- ſheriff could not regularly execute the 
rected to the ſner. ff of another county, other. — NOE ts be former editicn. —See 
without 2 : fata, Sc. aiter werds, the alſo Brand +» Mears, 3. Term Rep. 3 
Plaintiff's attorney perceiwing this miſ- Milſtsad v. Coppard. 5. Terin Rep. 272 
take, ſued out a - fate fieri facias into and Coppertinwa.t + v. Owen, 3. T een 
that county; but before it came to the * 1 
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* [ 283 ] 
Caſe 192. ® Fry againſi . 
Words chere ACTION. ON * THE csg for theſe ſcandalous words: © Fry | 
aCHonAbie, (the piatatiit « had the Pretender's picture in his room, and 


« I ſaw him drink his health, and he aid that he (the Fietender) 
« had a right to THE CROWN.” 


IT was MOVED in arre 25 of i that theſe . are not 
actionable. 


But THE CourT would nat ſufer the defendant? 8 Counſel to 
int on it, for that they all held that the words were aclionable. 


And fo the plaintif had his judgment, 
The 


Trinity Term, 10. Geo. 1. In B. R. 


The King againſt Sir Charles Holloway. Caſe 193. 
THE COURT was moved for leave to file an information againſt Information a. 
the defendant, who was about fifteen years old, and a ſcholar gainſt a ſchoot. 
at Linc heſter- School, for aſſaulting, beating, and challenging, one boy for aſſault. 
Eyres, a clergyman, who was then ſecond maſter of that ſchool, ing his maſter, 
for no other cauſe but that the ſaid ſchoolmaſter reproved the 
defendant for ſomething done at ſchool, 


A rule was made for the defendant to ſhew cauſe. 


| Smith againſt Graham, +2» _ Ol I94- 


ALR was granted upon a motion for a rule to ſhew cauſe Attachment a. 
why an attachment ſhould not iſſue againſt one Chaſe, a bai- gainſt a baiiff 
if, for taking inſufficient bail, upon the arreſt of one (at the for taking inſuf. 


plaintiff's ſuit) on a bill of Middleſex. | Acientbal, 
3 T1 
Martin againſt Budgell. Caſe 198. 


"HIS was a motion for leave to file a bill to warrant the pro- If want of a bil 
ceedings in this court after a writ of error brought in parlia- filed be aſſigned 
ment, and the want cf a bill aſſigned for error; and upon a certio- for error, and 


rari directed to THE CHIEF JUSTICE, he certified to the houſe of the ChictJuſtice 


lords, that there was no bill filed in Hilary Term. 1 


T WAS. MOVED to file a bill * as of another 1. thar Term, © it 
IT was Now MOVED to as er Term partir 


A rule was made to move the houſe of lords for another certiorari; in another 
and the houſe ordered, that the plaintiff ſhould have leave to bring Term. 
another certiorari to certify a bill filed of another I erm. | 


And now this Court was moved, that the plaintiff might have here Toms 


leave to file a bill as of that other Term, iz. as of Michaelmas 
Term, and to enter continuances to warrant the procecdings; the 
like having been done in the caſe of I almſie; v. Cen ey (a), where, 
in the common pleas, THE MEMORANBUM was allowed to be 
mended, and ſet right by the bill, it being to affirm the judgment of 
this Court, which had been afirmed on a writ cf error in the 
exchequer-chamber. Now in the principal caſe, a writ of error 
was brought in the houſe of lords, after a bill exhibited in chan- 
cery for relief, and that bill diſmiſſed on hearing the cauſe; for 
Which. reaſon this Court ought to do anything in their power 
to ſupport this judgment, eſpecially ſince the merits are entirely 
2oainſt the plaintift in error, otherwiſe he would have been re- 
licved in equity. | 


E contra. This motion is improper, becauſe the want of 2 bill 
fled in ſuch a Term was aſſigned for error in the houſe of lords, 


(a) See poſt. 368. - 
| and 


S. C poſt 368. 
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MazTix and that want was certified as of that Term by THE Cars 
Bier, JusTICE : therefore a bill of any other Term will not warrant 
©26E#-- this proceeding ; for THE MEMORANDUM in this declaration 
refers to a bill of Hilary Term, which cannot be warranted by 2 
bill of another Term, and by entering continuances ; and though 
the judgments in the common pleas are ſupported b originals of 
former Terms by entering continuances, it does not follow that the 
like may be done in this court; for in the common pleas, Tax 
MEMORAN DU in the declaration is always general, without 
referring to any certain Term, as thus, alias prout patet Terming 
& Paſche, Sc. ;“ but in this court it recites, that the bill was of 
ſuch a Term, viz. © MEMORANDUM, guad alias, ſcilicet, Termins 
« Santi Michaelis (the plaintiff) protulit guandam billam ſuam,” 
Now if there was no bill of that Term, and the plaintiff ſhould get 
judgment, it ought to be reverſed for that reaſon. Beſides, where 
the want of a bill is aſſigned for error, the Court may indulge the 
plaintiff ſo far as to give him leave to file one; but never after 
THE CHIEF JUSTICE has certified the want of a bill of that 
Term, and the record cloſed, This being a judgment upon a 
daemurrer, the want of a bill is certainly aſſignable for error, and it 
[ 285 ] is a good cauſe “ to reverſe a judgment; and this appears by the 
l © ſtatute made for the amendment of the law (a); by which it is 
enacted, © that all the ſtatutes of egfails ſhall extend to judgments 
« by confeſſion, nil dicit, c.; and no ſuch judgment thall be 
reverſed, ſo as an original writ or bill is filed; which imports, 
that if no bill be filed the judgment ſhall be reverſed. Now if the 
plaintiff might have leave to file originals and bills at any time, 
it is in vain to aſſign the want of them for error; but it is plain 
this cannot be done at any time, becauſe THE FILAZERS will not 
make them out after two Terms without application to the chan- 
cery ; and then it is allowed upon fome equitable circumſtances, 
but not otherwiſe. 3 
And rHE Coy r ſeemed to be of opinion, that this motion was 
improper after the want of a bill filed in that Term was certified 
by the Chief Juſtice (9. 8 


1 


(a) 4. E 5. Aue, c. 14. (5) See poſt. 368. 


Caſe 196. The King agairf The Pariſh of St. John the Baptiſt. 
os | Saturday, 22 June, 1725. 


% 


| pon TWO JUSTICES, by an order, removed Elizabeth and Anne 


ſerve his maſter Warren from St. John the Baptiſt, within the borough of the 


xd mg e Devizes, in the county of Wilts, to Biſhops Cannings. 

I 7 ED 

= nights with his father in another pariſh, he does not gain a ſettlement in the maſter's pariſh, although 
his lodging with his father is paid for by the maſter, in purſuance of a covenant in the indentures, 
but he gains a ſettlement under the indenture in the father's pariſn.—S. C. 2. Ld. Ray. 1371. 


8. C. 1. Stra. 594. S. C. Sett. & Rem. 120. S. C. Forteſ. 321, S. C. Foley, 229. "© 
"1 5 27 . a Upon 


4 


Trinity Term, 10. Geo. 1. In B. R. 


drink with. his maſter in St. Jobn's, but that he never lodged one 

night with his ſaid maſter, or elſewhere, in the pariſh of St. Fohn, 

during the ſaid apprenticeſhip or ſervice aforeſaid. And further, 

it was ſworn on behalf of St. Zame:'s, that the ſaid monies payable 

to the ſaid father by virtue of the ſaid indenture were paid accord- 
ket r ingly, 


T Upon an appeal to the quarter-ſeſlions, the order of the two Tux Kang 18 
nt juſtices was quaſhed, and the paupers were ſent back to St. John the again 1 
1/2, as the place of their laſt legal ſettlement; which orders *** Panne 0 
1 Bop l s HY . . or ST. Joux „ 
2 being removed into the king's bench by certiorari, the order of „„ 44 
2h ſeſlons ſtated the fact ſpecially thus 1e MWarren, junior, kt TIS? 1 
of father of the ſaid Elizabeth and Anne Warren (who are removed 1 9 
* by the order), was born in the _— of St. James, and after- | 1 
E wards, on or before the twenty- fifth of March 1712, John Potuell, E 3 
It of the pariſh of St. Fobn's, hoſier and ropemaker, hired the faid 39 
70 Weph Warren as a weekly ſervant, and paid him weekly, 8H 
f Taſeph Warren ſerved him two years and upwards in manner 1 1 
0 aforeſaid. By indenture dated on or about the twenty- fifth day of 1 
8 March 1712, and executed two years after the date thereof, he b: I 
t was bound an apprentice to the faid John Powell, in which faid E 
e indenture are contained two covenants in the words following, g 3 
g vin. And the faid Jeſeph Farren the father doth hereby, for 3M 
r « kimſelf, his executors, and adminiſtrators, covenant and agree to | Hl 
t and with the ſaid John Powell, his executors and affigns, that he, 8 
1 « the ſaid Foſeph Warren the father, his executors and admini- E 
« ftrators, ſhall and will, at his and their own proper coſts and 1 
N « charges, provide and allow unto and for his faid fon ſufficient | 3 
« and neceſſary meat, drink, waſhing, lodging, and apparel, and 1 
| « all other things fit and convenient for an apprentice of the faid iN 
| « trade, during the laſt five years of the ſaid term. And the ſaid 1 
ä John Powell for his part, doth hereby, for himſelf, his executors, » 
« 2nd affigns, covenant, promiſe, and agree to and with the ſaid 1 
| « Toſeph Warren the father, his executors and adminiftrators, that 1 
: & ne, the ſaid John Powell, his executors and aſſigns, ſhall and will 9 
| « well and truly pay, or cauſe to be paid, unto the ſaid Foſeph A 
« Warren the father, his executors and adminiſtrators, the ſum of iy 
| « two ſhillings and ſixpence of lawful money of Great Britain by A 
« the week, weekly, during the third year of the faid term of ſeven *4 
« years, except ſuch time or times as he the faid Jaſeph Warren 1 
« the apprentice ſhall by ſickneſs or any other accident be unable 1 
« to work at the ſaid trade; and three ſhillings of like money 4 
& aforeſaid by the week, weekly, during the fourth year of the ſaid iP 
term; and three ſhillings and ſixpence of like money by the . 
« week, weekly, during the fifth year of the ſaid term; and four 1 
« ſhillingsof like money by the week, weekly, during the laſt two 1 
« years of the ſaid term of ſeven years (except ſuch time or times # 
« of inability as aforeſaid).”** In purſuance of the indenture, 4 
Joſeph Warren began to ſerve the ſaid Powell in his open ſhop in i 
the faid pariſh of St. John's, but had his meat, drink, waſhing, and 7 
lodging, during all the time, with his father in Sf. Fames's, other 7% 
than on market-days and Saturdays, when he received his meat and . || 
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Vas found guil- 


Trinity Term 10. Geo. 1. In B. R. 


Tas Kine ingiy, and were in lieu and conſideration for his maiĩntenaace od 
_ lodging as aforeſaid. The ſeſſions therefore quaſh the ſaid order, 
urs being of opinion, that the pauper gained a ſettlement in S.. Feoan's 


oF ST. log i i 
r — pariih by the apprenticeſhip (2). 


(4) The court of king's bench quaſhed place where he reñdes forty days, Rex e. 
tze order of ſeſſions, they being of opinion, St. Peter's, 2. Conit, 565. And in 
that binding and ſcrving alone is not ſuf- the above caſe the Court held the 
ficient, but that there muſt alſo be an parties ſetticd in & Fares, S. C. Foley, 
inhaZiancy to gain a ſettlement by 2ppren= 220. S. C. Sett. & Rem. 120. and the 
ticeſhip, S. C. 1. Stra. 554. 8. C. 2. Ld. reſidence ſhall de taken to be where he 
Ray. 1371. the words of the ſtatute fi-eps a- nights, Rex . Caſtieton, Butt. 
4 WA. & Mary, c. 11. f. 8. being, S. C. 569. Rex v. Chick, Burr. S. c. 
that if any perſon ſhall be bound an 5782. ; and therefore it an apprentice live 
cc apprentice by indenture, and bi in with his maſter ferty days in- one par. ſh, 
any town or pariſn, ſuch binding and and then forty days in another pariſli, he 
4 inbatitancy ſhall be adjudged a good is ſettled in that par: A in wh. ch he ſleept 
ſettlemeat. S. C. Conſt's Bott P. L. the laſt night, Rex v. Brighthelniſtone, 
2 vol. 563. pl. 50 3.; Rex v. Radcliffe, 5. Term Rep. 188.— See ali Rex +. 
2. Strange, 60.; and therefore it an Loweſs, Burr. S. C. 82 5. and Rex v. 
apprentice ferve in one place, and reſice Hulland, Dougl. 656. Cai. 218. 
u another, he gains a ſettlement at the | | 


Cale 10. The King againſt Cracker. 


The deſendart THIS was a motion for a rule on the under-ſheriff of Cornwall 
1 to execute a capias pro ſine impoſed on the defendant Cracker ; 

e eee and that he might make the return immediately, and attend with it 

ture cf 2 quo in court, or otherwiſe ſhew cauſe why he has not executed it. 


everrano, for u- TIL 8 . CEE bo 
. This Cracker was found guilty upon an information in nature of 


kce of mayor, 2 49 warrants, for uſurping the office of mayor of T7regony, in 
and fired. Carntuall, for ſeveral years ſucceſſively. | 


* 1286 ] And now a rule was made, that the ſheriff ſhould return this 
| - _ writ within ten days, or ſhew cauſe why an attachment ſhould not 
go againſt him. 8 


\ 


But the ſheriff brought Cracker in on the day the writ was re- 
turnable, and he was committed to the king's bench priſon until 
the Court ſhould conſider what fine to ſet on him, which was ſuſ- 
pended until the Term foliowing ; and a rule was made, that he 
ſhould be carried down to Tregony, at the next election- day for a 
mayor, in order to proceed to an election, which was done; and 
upon a nandanus directed to him for that purpoſe, vz. to elect 
and ſwear a new mayor, he returned, that T. S. was duly elected 
mayor, and that he was willing to ſwear him into that office. 


But he having miſbchaved himſelf in this election, there being 

no more than two who voted for the new mayor, who was unwil- 
ling to take the office upon himſelf, leſt he inould be proſecuted 
upon an information for uſurping the office, he refuſed to be ſworn; 
ſo this Cracker continued mayor ſtill, having bcen mayor, though 
he was fix months in priſon. 


And 


 ofter thirty years enjoyment die poſſeſſed, his heir at law gains a fertlemen: by reſiding forty days in ſuch 


Trinity Term, 10. Geo. 1. In B. R. 
And for this miſbehaviour he was found guilty, and fined two Tus Kixe 


hundred pounds, and to ſtand communes until he paid it. MA - 
| The King againſt Pyke. _ | Caſe 198. 


RULE was made for the defendant Py4e, and one Prideux, to Information not 
ſhew cauſe by what authority they claimed to be capital bur- granted where 
geſſes of tae corporation of, &c. and another rule for an informa- pus __ been 
tion in nature of a quo 10arrants againſt this Pyſe and one Harriſon eme, ee 
{the two contending mayors), to thew cauſe by what authority they geſs- ſhip for 
claim being mayors of the corporation, &c. fourteen years. 
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It was now moved to make both tneſe rules abſolute. 


- Ttis true, the defendants have ſworn that they have been four- See the Gatute 
teen years in poſſeſſion of the capital burgeſs-ſhip, under a pre- 32. C. 3. c. 38. 
tended election of them into that office; but ſince the election of a 
mayor very much depends on their being culy elected burgeſſes, it 
was inſiſted, that the Court would grant this information, as they 
did in the caſe of the corporation of Penryn, notwithſtanding a long 
acquieſcence. | | 

E contra. The objection in this caſe is not like that in the“ 287 ] 
caſe of the corporation of Penryn, becauſe here was fourteen 
years peaceable and uninterrupted poſſeſſion, therefore the rule was 
diſcharged as to them, and that no inſorœation ſhould be granted, 
but that the rule ſhould ſtand againſt Pyke and Harriſon, the con- 
tending mayors. 195 | 


And an information in nature of a quo warrants being granted 
ꝛgainſt them, | 
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It was ſaid, that upon the trial of that information, and if the See Rex 8. 
Court ſhould deny to grant an information againſt the capital bur- Stcey, 2. Term 
geſſes, they will contend that the proſecutor cannot give any diſ- — 5 85 
ability of theirs in evidence, and therefore would be good witneſſs 5 1 
againſt him. = aq} bl] | 

To which it was anſwered by THE Covar, that the right of a 
man ſhall not be tried in any collateral action to which he is not a 
party, therefore the diſability of Prideux cannot be given in evi- 
dence on the trial of this iſſue; fo the rule againſt him as capital 
durgeſs was diſcharged, 928 
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The King againſt The Pariſhioners of Wilby.  . Caſe rgg. 
[JON A MOTION to quaſh an order of ſettlement made by two If a man bund a 
juſtices, and which was confirmed upon an appeal to the Cottage upon a 


N | l waſte, without 
fions, the caſe appeared to be thus: any licence, and 
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©tt2ge after his death.-—S. C. Stra. 608. 5. C. 2 Seſſ. Caſ 727. Andr. ©. 19. Virer, 272. 
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| Trinity Term, 10. Geo. 1. In B. R. 

Tur Ke One Humphrey Carr, about thirty years laſt paſt, built a cot... 
* in the n B. on the waſte of * — . to the 85 
Parrznroxens F Pembroke, but without any licence or order fo to do, and he 
or Wil zr. Enjoyed the {ame during his life, without any other right, and then 
died, leaving iſſue Elizabeth, his only daughter and heir, wh, 

intermarried with John Darby, who with his wife Elizabeth, bein 

ſeiſed of this cottage, fold it to Jahn Willy for thirty pounds (a). 


The queſtion was, Whether this matriage had gained a ſettle- 

ment of F*hn Darby the huſband. | | | 
IT was INSISTED that it had not, becauſe the father of Elzg. 
beth, the wife of this Darby, had no ſettlement there, for his entry 
was by diſſeiſin, which gains no ſettlement ; and if the father had 

none, his daughter could not have any ſettlement there. 

But THz Court were of another opinion, becauſe thirty years 
poſſeſſion is a good title 5 the lord of a manor, by virtue of 
ä the ſtatute of Limitations, if he ſhould bring an ejectment to recover 
[ 288 J] the poſſeſſion (b). * Beſides, Elizabeth, the wife of this Dari), 
| and daughter and heir of Humphrey Carr, was in poſſeſſion by 
deſcent, which is a good title againſt any eſcheat the lord might 
have at common law, and therefore her huſband gained a ſettle. 


ment by this marriage (Cc). 
(a) See 9. Gee. 1. c. 5. f 5. 642. Rex », Betton, Burr. S. C. 641. ; 
(5) Stocker v. Berney, 1. Ld. Ray. and Rex v. Brungwyn, 2. Bots P. I. 
741. 637. Pl. $67. . 


(c) See Rex v. Garway, Burr. S. C. 


Caſe 200. Croſſe againſt Talbot. . 
A perfon whois MOTION, on behalfof the defendant, to ſet aſide the bail-bond 
given upon his arreſt, and that common bail might be 
the ſervant of an accepted for him; and he obtained a rule to ſhew cauſe. 


ambaſſador is | 
not protected His affidavit ſhewed, that he was retained as valet de chambre to 


boom am. JI, Hoffman, the Duke of Holſtein's reſident here, at twelve 


unds twelve ſhillings per annum wages, and ten ſhillings a- week 
d wages; and a certificate of this was produced, under the 
Reſident's own hand; but it did not appear that he either lay inthe 
| houſe, or actually executed the office. / 
Tux Cour held; that he ought to be a domeſtic ſervant, and 
really to execute the duty of his office, and that being a mere 

nominal fervant was not ſufficient (a). | | 

And they diſcharged the rule. | 7 

A great many cafes have been ſince determined upon the ſame 
principle; but it was in thofe cafes holden, that the idea of 2 
(a) Where a perſon Joes not execute i have the benefit of a protection, the 
the office for which he hath his certificate, Court will not endure it. Barnard. K. E. 


but only gets himſelf entered upon the liſt 9. Sce id. 401. Non E to ferner edition. 
| | domeſtic 


Trinity Term, 10. Geo. 1. In B. R. 


domeſtic ſervant was not confined: to his lying in the foreign Cass 
miniſter's houſe, provided he is a real ſervant to him, and actuallß _£* 


performs the ſervice (a). | | TALBOT. 


(a) See Grotius De Jure Belli et Pacis, Bath, 3. Barr. 1478. Malachi Carolina's 
bk. 2. c. 18. ſ. $. ; the ſtatute 7. Anne, Caſe, Wilf, 78. Holmes v. Gordon, 
c. 12. 3 and the caſes of Evans v. Higgs, Caſes T. H. 2. Lockwood v. Coſgarne, 
2. Stra. 797. Ld, Raym. 1524. Wid- 3. Burr. 1676. Tidd's Practice, 42. 
more v. Alvares, Fitzg. 200, Heathfield Hopkins v. De Roebuck, 3. Term Rep. 
+. Chilton, 4. Burr. 2015, Poitiers v. 79. 

Croza, 1. Black. Rep. 48. Triquet v. 


| Seviniack againſt Marſhall. Caſe 20r, 


TH was an action brought againſt an adminiſtratrix, who Plea by an ad- 
pleadec, that ſhe had not aſſets die impetrationis brevis origi- miniſtratrix, not 
nalis, when the action was brought by bill, and not by original; Sd 

and for this cauſe the plaintiff demurred, and had judgment. 


The King againſt Smart. 1 
PON A CERTIORARI to remove an indictment, the defend - The cQreating 
ant entered into a recognizance to try it at the next aſſizes, cone, 
which he could not do by reaſon of the indifpolition of ſome wit- Wu, NS 


neſſes. ant could not get 
his witneſſes, 


And this appeari to the Court upon affidavit, it was moved to o were fick 


ſtay the eſtreating of the recognixance: See tat- &. Cs 3. 


Which was granted upon payment of coſts, and entering into a e. 10. for the 


rule to try it at the next aſſizes following, eſpecially ſince the more RN 


proſecutor can get nothing by the eſtreat of the recogiizance, but gas cese. 
| ed into the ex 


now he gets his coſts. 
_ chequer. 


—_ Rd a *[ 289] 
* Paterſon againſt Dyer. Caſe 203. 


A DECLARATION was delivered in Afichaelmas Term, , judgment by 
and rules given for pleading according to the courſe of default mall nor 


che court; but the defendant making default, the plaintiffs be impeached 


attorney ſigned judgment, and gave due notice of executing a writ h the de- 


of inquiry. : | defence upon the 
. The defendant appeared at the time and place, and made de- it of inquiry. 
ence, | | | 5 | 

But ſome time afterwards he would impeach the judgment; but it 

was not allowed, becauſe he had made defence at the executing the 

writ of inquiry. | | hs | 
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Trinity Term, 19. Geo. 1. In B. R. 


Caſe 204. Anonymous. 


Where the de- T HE DEFENDANT had leave to plead de novo within four days, 
fendantought to within which time he ought to have pleaded 77 chief; but in- 
Farad in chief. ſtead of that he pleaded an outlawry of the plaintiff in diſability, 
5 . &c. and thereupon the plaintiff ſigned judgment for want of a plea 

in chief within the four days. „„ | 

And this was held regular. But upon payment of coſts, and 

giving the plaintiff judgment in debt for his ſecurity, and bringing 

twenty pounds into court, and pleading to iſſue immediately, the 

judgment was ſet aſide. | i 


"Caſe 208. The King qgaigſt Purſell. 


The Court will THE DEFENDART being proſecuted for opprefling an honeſt 
grant a new trial man, under colour of a warrant of THE CHIEF Jus ricx, 
in perry, if the as ordered to anſwer upon interrogatories; and upon his exa- 


—— ® mination he forſwore himſelf, and was indicted and convicted of 


furprize. perjury. = ” 
| And now he moved to ſet aſide the conviction, it appearing 
wy affidavit he could not be ready to make any defence at the 
reg] . : ; 
And upon this motion the verdict was ſet aſide upon payment of 


*[ 290 ] coſts, and entering into a rule to try it forthwith. 5 


Caſe 206. 2 5 Addiſon againſt Paterſon. ; 
The bail cannot NE Charles Fountaine was arreſted at the ſuit of the plaintiff, 
plead the miſ- and the bail-piece was thus marked: PETRUs FounTAINE 


nomer of the « raditur in bailium, &c. qui arreſtatus fuit per * nomen CAROL 
= bal in 2. 4 F ouNTAIxE;“ and in the recognizance of bail it appeared) 
that they were bail for Peter Fountaine. | 
And now upon a ſeire facias brought againſt them, both the 
principal and bail plead this matter in abatement. : 

It was moved to ſet aſide this plea, becauſe the bail cannot plead 
__ thisin abatement ;z beſides, the principal and his bail cannot join 

in one plea. | 0 | EM 
Tux CovunT was of opinion, that the bail could nor plead this 

miiſnomer in abatement, though the principal might. 
So a pule was made for the defendant to anſwer over. 


85 Springett 


| Springett again Chadwick. 0 207. 
PER AT Us ASSUMPSIT for ſeveral things due to che A nr cannot be 
plaintiff 3 to which declaration the defendant pleaded in bar, Þ!-adedin bar to 
that he gave a note of twenty pounds to the plaintiff in full ſatiſ- 7" ww * 
faction of the debt, &c, „„ Ph. | , Dyer, 75. 
And upon a demurrer to this plea the plaintiff had judgment, 6. Co. 44 
becauſe 2 note thus given is no diſcharge of a debt or à duty. © 
261: 4. Mod. 43, Stra. 426, 2. Will. 86, 


Palmer again Byfeild. | Caſe 208. 

RECOGNIZANCE was taken before a Judge of the court Recognizance 
1 of king's bench, at his chambers in Serjeants-Inn, in Fleet- taken in Land 
Street, London, and afterwards a ſcire facias was brought, directed 3 
«To the ſheriff of Midulgſex, without mentioning that the reeog- f A — 29% 
nizanee was enrolled. Ins ey | 
And now it was moved to quaſh the proceedings on this fſeire 
facias, becauſe it will not lie into Midaleſex upon a recognizance 
| taken at a Judge's chamber (a). b pe Fg 

And THE COURT was of that opinion; but that if the recogni- 
zance had been enrolled, the ſcire facies would have been good, 
either into, London or to Middleſex, at the election of the party 3 


ha / 


but if not enrolled, then it lies into Zondon only, 
| («) Allen, 9. 


Clerk againſt Diet. - | Caſe 209. 
IN Ax ACTION ON THE CASE for theſe words ſpoken negatively, Words. | | 
viz. „I never came home and poxed my wife; G7 IM rively | & 
The plaintiff had a verdict. e 
But the judgment was arreſted by the opinion of Tye waoLs 51 


Cour'ry for that the words were too looſe to bear an action. *[ 291 ] | 


* Saladine againſt Sir Jacob Jacobſon, ” Caſe 210, 
THE DEFENDANT was one of the directors of the South-Seqa Judgment a- 


Company, and the plaintiff had obtained a judgment againſt 72 a director 


pe for feited and recovered by virtue of that act, and ſhall be paid 
2 e L into 


and ſcire facias o 
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Trinity Term, 10. Geo. 1. In B. x4. 


SALADINE © into the exchequer, and applied for the benefit of the Sourh Sa 
Fa © Company.” | e x 
u JACOB a 
Jacez30%. And now it was moved for the opinion of the Court, whether 
the defendant could avoid this judgment upon his own affidavit that 
he gave in a true inventory purſuant to the act. | 


Tat Coukr. All that is required in this caſe by the ſtatute 

is, to give an exact and true inventory, and he ſwears that he gave 

an inventory purſuant to the act, ſo need not name all the particu- 
Ars; and it is abſolutely neceſſary that his evidence ſhould be 
taken, becauſe he beſt knows whether the inventory was true, or 

not. So the judgment againſt him was vacated. Eon 7 


Cafe 211. 1 The King againſt Powell. 


Whether an an- T TPON A MOTION for a trial at bar it was offered for cau 
cient cuſtom that a jury who had tried this very cauſe againſt one Fones, 
mau be good had found directly againſt the charter oft this corporation, via. that 
ee — foreigners might be choſen to all the offices therein, by virtue of an 
22. old cuſtom antecedent to their charter. | | 


S. O. 3. Bro. But the rule for a trial at bar was oppoſed, becauſe if it ſhould be 

F. C. 423. granted, it would very much influence the next election of any 
perſon into any office in this corporation; beſides, this point might 
de brought before the Court by ſpecial pleading. : 


Trax Couxr. Or by a ſpecial verdict found at the aſſizes, 

and directed by the Judge; ſo there is no occaſion for a trial at bar, 

| eſpecially ſince there is nothing in this caſe to be tried but a point 
* [ 292 ] S in law, viz. Whether an ancient cuſtom ſhall be good, and prevail 
| againſt the expreſs words of a charter. | . 


_ Cafe 212. . Shelburne againſt Stapleton, 


S. O. ante, 68. TH was an action brought for a penalty contained in certain 
S8. C. 2. Sra A articles of agreement, wherein the plaintiff covenanted, that 
— Bro. on payment of thirteen hundred pounds to him by the defendant, 
wor 2. on or before the ſhutting the books for the Chriſtmas dividend, 
S. C. 6. Viner, he (the plaintiff) would transfer upon tender or payment, &c. and 
438. the defendant covenanted to receive ſo much ſtock, &c. and to pa 
S. e. 20. Vmer, the money, &c. on or before the transfer-day, on the penalty of ſo 
3 ioc. much, &c. And it was further agreed, that upon any default in 
Com. Dig. the defendant, it ſhould be lawful for the plaintiff to ſell the faid 
ic Pleader” fitock at the market-price, and to retain the ſaid ſum of thirteen 
{C.53)- hundred pounds; if there was any ſurplus, he (the plaintiff) 
was to pay it over to the defendant ; butif the ſaid ſtock ſhould be 
fold at a lower rate than would ſatisfy that ſum, then the defendant 
was to make up the deficiency. | 


And now, upon an action of debt in the common pleas, the 
plaintiff declared and ſet forth this agreement, and that on ug 2 


Trinity Term, 10. Geo. 1. In B. R. 


day, before the ſhutting the books, he was at the South-Sea Houſe 
ready to transfer, and then and there tendered to transfer, and 
ſtayed there till the ſhutting the books; and /zcet he had performed 
all on his part, the defendant was not there, nor anybody for him, 
to accept the ſaid tender, or to pay the money; whereupon he ſold 
the ſtock for three hundred and thirty-two pounds, that being the 
market-price ; and aſſigned for breach of this agreement, that the 
defendant had not paid the deficiency, ſo that he (the plaintiff) is 
entitled to recover the penalty mentioned in the ſaid articles. 


The defendant pleaded in bar, that he made a feoffment of lands 
to the plaintiff in ſatisfaction of the principal ſum, after the penalty 
was forfeited. 8 
Upon a demurrer to this plea, the defendant had judgment in the 
common pleas. | . 
And now upon a writ of error brought in the king's bench, 


Ir was INSISTED for the defendant in error, that this judgment 
was given for errors in the declaration for the plaintiff in the ori- 
gina! action had not laid a ſufficient breach of this agreement, 
which was, to transfer the ſtock on or before the ſhutting of the 
books, &c. and that the defendant ſuperinde was to pay the money: 
now the plaintiff had ſet forth, that the books were open to the 
twenty- third of Derember, and * that he on that day and hour, # 
before the ſhutting the books at the South-Sea Houſe, tendered to 
transfer the ſtock, but did not aver that to be the uſual place of 
tender; ſo that if no certain and uſual place is aſſigned for a tender, 
itmuſt be made to the perſon himſelf, unleſs the nature of the thing 
did aſcertain the place. | | 
Now if a tender is not neceſſary, then another queſtion will 
ariſe, (viz.) Whether thoſe are mutual covenants, or not? for if 
they are, then it muſt be admitted that each of the parties may 
maintain an action, without alledging the performance on his part; 
for if one covenants to do ſuch a thing, and the other covenants 
to do another thing, each of them may have his mutual action. 
But that is not this caſe ; for here the ſecond thing to be done ſo 
entirely depends on the firſt, that there is. ſome precedent act to 
be done to intitle the plaintiff to ſuch ſecond thing; and in ſuch 
caſe he muſt ſhew that he had done all things by him to be done, 
before he can bring his action for not doing the other thing; and ſo 
is the caſe of Thorp v. Thorp (a), which was an action on 
the caſe on a ſpecial agreement, by which the plaintiff agreed to 
releaſe the equity of redemption of a mortgage, and © all ſums of 
money and demands whatſoever ;** and in conſideration thereof 
the defendant agreed to pay ſeven pounds, &c. and mutual pro- 
miſes were laid; and the plaintiffaverred performance on his part, 
and that the defendant had not paid the money ; the defendant 
pleaded in bar, that after the promiſe the plaintiff had releaſed « all 


() Lutw. 245.— See Vent. 147. 177. 214. Saund. 319. 
| | | &2 « demands ;” 
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Trinity Term, 10. Geo. 1. In B. R. 


te demands ;” the plaintiff craved ayer of the releaſe, which was of 
the equity of redemption, and of “ all actions and demands,” and 
then demurred to the plea ; andit was inſiſted to maintain the plea, 
that the plaintiff having laid mutual promiſes in this declaration, 
might bring an action for the money before this releaſe was 
executed, and if fo, then the releaſe is a good bar to the action, 
which is very true in ſome caſes where mutual promiſes are laid, 
but not in this, becauſe the releaſe was part of the agreement, 
VIZ. it was agreed that the plaintiff ſhould execute a releaſe, 
« &c.;” and i: was upon that conſideration that the defendant 
agreed to pay the ſeven pounds; therefore the releaſe was to 
precede, and until that was executed the plaintiff had no cauſe of 
action; therefore it would be abſurd to ſay, that the releaſe ſhall 
diſcharge that very duty which it created. So in the principal 


caſe, the plaintiff covenanted, that he would transfer the ſtock, on 


*[294] 


ent of ſo much money on or before the ſhutting the books, 
&c. and the defendant * covenanted to receive the transfer, and to 
pay, or cauſe to be paid, adtunc proinde; ſo that he is not to pay 
the money until an actual transfer, or a lawful tender to transfer; 
therefore the tender is in nature of a condition precedent, and is 
abſolutely neceſſary in this cafe ; and if that be not well laid in the 
declaration, the plaintiff can have no cauſe of action. It is true, 
where the covenants are mutual an action will lie for either of the | 


parties, without averring performance on his part, though cne is 


the conſideration of the other, and though pro or in conjideratione, 
Sc. is in the declaration; but that is not this caſe, for here the 
defendant agreed to accept the transfer of the ſtock, and adtunc 
proinde to pay the money; ſo that the plaintiff cannot maintain 
an action, unleſs the ſtock was transferred, or the tender to transfer 


was well laid in the declaration. Beſides, he ſhould have laid a 


4 


Cro. Car. 384. 
Vent. 114. 126. 


— 


ſpecial performance on his part, and not by ſuch a general allega- 
tion as licet he had performed; all which wag to be done on his 
part; for the action will not lie without alleging a ſpecial per- 
formance. | | 755 


To wulch it was anſiuered, that though the averment of per- 
formance was general, yet the pleading over of a collateral matter 
had made that general allegation good, it being bad only in form. 
Beſides, here is a certain time appointed for the performance of 
this agreement on the defendant's part, viz. on eps 1 
thirteen hundred pounds, &c. on or before the ſhutting of the books 

for the Chri/tmas dividend, and the defendant agreed to accept ſo 
much ſtock, and to pay the money; now if either of the breaches 
are well laid, viz. the non-acceptance of the transfer, or the 


non- payment of the money, the plaintiff is entitled to this action. 


But it beiag farther agreed, that upon any default in the defendant 
it ſhould-be lawful for the plaintiff to ſell the ſtock, and if the 
money ariſing by ſuch ſale would not ſatisfy the ſaid thirteen hun - 
dred pounds, then the defendant would make up the deficiency ; 
if ali the reſt was out of the caſe, the plaintiff is entitled * = 


Le ET „ ALL. OY Ys w- == F# UW" RS ww ein aO/ a ny ws yy, GY AQ ww ww wan, OW » RA. oy 


Trinity Term, 10. Geo. 1. In B. R. 
tock, and to maintain this action againſt the defendant in not 
paying the deficiency, according to his covenant. | 


Taz CourT. The cafe was thus: An action of debt was 


brought for a penalty mentioned in articles of agreement, &c. in 
which the plaintiff declared, that by indenture, &c. teſtatum Fat 
that he ſold South- Sea ſtock to the defendant, and covenanted to 
transfer the ſame before the ſhutting the books for * the Chri/tmas 
dividend ; and that the defendant covenanted to receive and pay 
for the ſaid ftock before that time ; but if he did not, then the 
plaintiff might ſell it; and if the money ariſing by ſuch ſale would 
not make up thirteen hundred pounds, then the defendant agreed 


to ſupply the deficiency, for which the action was now brought. 


It was objected, that by this agreement the plaintiff was to tranſ- 
fer the ſtock, which the defendant agreed to receive; ſo that un- 
leſs the ftock were actually transferred, or a lawful tender made ta 


transfer it, the defendant was not bound to pay the money ; and it 


Sixt BUR Nt 


; STAFLETON, 


* [298] 


was argued, that this was not a lawful tender, becauſe the plaintiff 
ſet forth that it was made at the South-Sea Houſe, and did not aver, 


that that was the uſual place to make ſuch tender; but yet the 
plaintiff is entitled to tnis aRiorfidbecauſe theſe are mutual cove- 
nants, and either party may maintain an action for non-performance, 
It has been likewiſe objected, that the money was not to be 
paid until a transfer was made of the ſtock, and an acceptance of that 


transfer; but this is a wrong conſtruction of the covenant, for he 


was to pay the money before the ſhutting the books for the Chrift. 
mas dividend, and not on the acceptance of the transfer; for other- 
wife it would be in his power to pay, or not to pay, which would 


de inconſiſtent with his covenant ; therefore, in conſtruction of this 


covenant, the intention of the party is to be a guide, and fo far to 
govern as notto make the agreement repugnant in itſelf ; and here 
the intention was plain, that un non-payment of the money the 
plaintiff might have this action. Beſides, the time of entering into 
this covenant is to be conſidered, and that was when the ſtock 
became an uncertain eſtate, as it was then; therefore the party 
agreed to have the money payable firſt. 


The judgment of the common pleas was reverſed ; and the judg- 


ment of the king's bench was reverſed in the houſe of lords, 


Williams againſt Green. 


UDGMENT AGAINST THE PRINCIPAL, and a fire facias Debt lies againſt 
was brought againſt the bail, and upon two nihils returned there bail ointly, or 


was judgment againſt the bail; and afterwards an action of debt 
was brought againſt one of the bail for all the money due to the 


| plaintiff, 


IT was oBJECTED, that this action would not lie againſt one 


of the bail, becauſe the judgment againſt them is joint. 


23 Iz 


Caſe 213. 


each ſeverally, 
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*[296] Trinity Term, 10. Geo. 1. In B. R. 


WIIIIAus * IT WAS SAID on the other fide, that the action was brought 
2 upon the recognizance of bail, which is joint and ſeveral, and 
ekz. conſequently good, either joint or ſeparate; and fo is the caſe of 
Corniſh v. Clerke (a), in Michaelmas Term, in the tenth year of 

George the Firſt. . c 


: 2 And ſo was the opinion of THE Couxr in this caſe (3). 
() Ante, 199. | (3) See x. Lev. 225. 


Caſe 214. | Herbert againſt Morgan. 
Motion in arreft THE PLAINTIFF was arreſted at the ſuit of the now defendant 
of judgment for ® in a fictitious action, without any colour of reaſon; and after- 
e. eee _ - wards he brought an action of falſe impriſonment againſt the de. 
1 fendant, and the jury gave him eighty pounds damages. 

And upon a motion in arreſt of judgment, becauſe the damages 
were Es, it was oppoſed by the plaintiff's Counſel, and in. 
ſiſted, that he might have the benefit of the verdict. 


Which was granted, and accordingly the plaintiff had judgment, 


Caſe 215. The King againſt Reeves. 


| lnditment | 1JJFON A MOTION to quaſh an inditment, for that it _ 
« præſentatum exiſtit que billa eft vera,” inſtead of ©« 4 
« billa eft vera, a rule was made to quaſh it i cauſa, but 
| -_ cauſe was ſhewn ; and fo the indictment was quaſhed for that 


„„ TRINITY 


TRINITY TERM, 
The Tenth of George the Firſt, 
IN 
The Court of Exchequer. 


Sir Jeffery Gilbert, Kut. Chief Baron. 
Sir Francis Page, Kut. | 
Sir William Baniſter, Kut. Barons. 
Sir Bernard Hale, Kut. 
Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. | 
——__—_—_—_— — — 


* 


Morgan's Caſe. 


Caſe 216. 


ſervant to one Morgan, ſetting forth, that Morgan was ſeiſed it is well plead- 


1 TRESPASS for taking his cattle, & e. the defendant juſtified as cuſtom, where 


of the manor of D. in fee, to which A COURT-LEET did 


edz where a- 
i are 


belong, &c. and that time out of mind there had been a cuſtom, 5 1 
that guilibet tenens of a freehold tenement, and who was a reſident where not. 


and an inhabitant within that manor, ought, upon notice or ſum- 


mons, to appear perſonally at the ſaid court- leet three times in 


every year, viz. at the Feaſts of St. Michael and St. Hilary, and at 


Eaſter; and for default of appearance at the ſaid courts, to pay to 
the ſteward of the ſaid leet, to the ule of the lord, ſeven ſhillings for 


every default; and that if he did not appear at two of the ſaid 


| courts, but did appear at the third, then to pay an efſozn-penny only; 


and farther, that if any ſuch tenant, being ſummoned * to be of the 
grand jury, ſhould not appear, that then he ſhould be amerced 
ſeven thillings by the ſteward, and that the bailiff of the manor, 


by warrant from the ſteward, might diſtrain for ſuch amerciaments, 
and ſell the diſtreſs, &c. Then he ſets fortn, that the plaintiff was 
ſummoned to appear at two ſeveral courts, and made default; and 


that he was likewiſe ſummoned to be of the grand jury, &c. but did 
not appear at that court; for which defaults he was amerced 
| 2 4 | twenty- 


S. C. Gilb. Eq. 
Rep. 209. 
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wy + ry Ry p 
IT CERES 


5 Trinity Term, IQ, Geo. 1. In ©. S. 


Moneaxs twenty-eight ſhillings ; and becauſe it was not paid, Richard 
Cain. Fiughes, ſteward of the faid Jeet, made his warrant, directed to the 
defendant, to levy the fame by diſtreſs and fale of the plaintiffs 

goods, virtute cujus he diſtrained the cattle, &c. and fold them, and 


the ſaid manor, gue et eadem tranſgreſſio, &c. 

And upon a demurrer to this plea, ſeveral exceptions were taken 

f to it. i ä | 
Fist, That the cuſtom was void, becauſe it was laid too 
general. | CO 
| SecoxnLY, That it was void, becauſe It is for the ſteward to 

amerce without any affeerment. i 
TriRDLY, That here was a double amerciament for one and 
the ſame default at one court, vis. in not being of the homage, and 

not appezring at that court. | | 


* 


As to THE FIRST EXCEPTION, this cuſtom is void, becauſe it 

is laid too general, viz. that guilibet tenens, Sc. uſed and ought 
to appear, without exception of the quality, degree, or ſex of 
perſons, whereas feveral are exempted from appearing and attend- 
ing at the leet, both by the common law and ſtatutes of this realm; 
as iafants under the age of twelve years, and this is by the common 
law (a); and ecclehaſtical perſons are exempted by the Natute of 


at the ſheriff 's torns, and conſequently not at leets, which were 
derived out of the torns ; and if they ſhould be diſtrained for any 
amerciament, &c. for not appearing in the leet, they have a writ 
upon the ſtatute by way of privilege (c); for as they are not 
obliged by law to appear at leets, fo they are not amerciable for 
not appearing ; therefore this cuſtom being general, and not 
ſetting forth theſe exemptions, is void, and cannot ſubſiſt againſt 
the ſlatute of Maribridge, which is introductory of a new law, 

and deſtroys all cuſtoms and preſcriptions againſt it (4). 


2 [2 98 * SECONDLY, This cuſtom is void, becauſe it is laid for the 
; ſteward to amerce without an affeerment; and this is directly 
= againſt MAGNA chARTA (e by waich it is enacted, & that 
« amerciaments ſhall be aſſeſſed by lawful men of the vicinage,” 
f. e. Mall be affeered by thoſe lawful men appointed in courts-leet, 
upon oath, to ſettle and moderate the amerciaments of ſuch who 
have committed faults arbitrarily punithable, and have no expres 
penalty expreſſed by any law or ſtatute ; fo that to affeer is pro- 


oaths, and ought to be per pares; but this is a certain amerciament 
impoſed by the ſteward, without any affeerment, and is therefore 


void. | 
(a) Co. Lit. 172. - / (4) Co. Lit. 15. a. 2. Roll. Abr. 168. 
(6) 52, Hen. 3. c. 10. W. Jones, 270. 290. ea kgs 


(c) Fitz. N. B. 165. 2. Inſt. 120, (e) Cap. 14. 
Reg.ſter, 175. | | / 
8 T 81RDLY, 


paid twenty-eight ſhillings to the ſteward, for the uſe of the lord of 


Maribridge (6), v12. archbiſhops, biſhops, &c. are not to appear 


perly to tax, or to reduce a thing to a certainty by perſons on their 


< 2 co” TT 


Cc ̃ 1 CO. Io TY Yr RC * 


Tap, This is a double amerciament for one and the ſame 
3:fault at the laſt court; for the plea ſets forth, that che plaintiff 
heing ſummoned to be of the grand jury did not appear, for which 
he was amerced ſeven ſhillings, and he was amerced ſeven ſhillings 
more for not appearing at that court, which is double, and exceeds 
the cuſtom. — Mp : 367 

To wien it was anſwered, as to THE FIRST EXCEPTION, 
thus: The cuſtom is good and well pleaded, though the exemp- 


Mon eas 
Car, 


tions are not ſet forth in the plea, for that the defendant is not 


obliged by law ſo to do; but the perſon diſtrained is to ſh-w, 
that he is exempted from ſuch diſtreſs, if he be really intitled to any 
ſuch exemption, for the cuſtom is lex loci; and if there was any 


exemption, by virtue of the cuſtom, the plaintiff ought to have 


ſhewn it. ow to inſtance a parallel caſe : Upon diſbanding the 
army, an act of parliament was made, giving privilege to the 
ſoldiers to exerciſe their trades anywhere in England (a); now, 
ſuppoſing that there is a cuſtom in the borough of H. that no per- 
fon ſhall exerciſe a trade therein unleſs he is free of that borough, 
and an action ſhould be brought againſt a ſoldier upon a bye - law 
founded on this cuſtom, certainly the cuſtom may be laid in general, 
and the exemption muſt come on the ſoldier's fide ; for it is not 
required, either by the ſtatute or common law, that exemptions 
ſhould be ſet out in pleading of cuſtoms ; but the party who is to 
have the benefit of an exemption muſt ſer it forth, and ſhew, that 
he is not within the cuſtom by reaſon of the exemption. So where 
a cuſtom was alledged to diſtrain anything within ſuch an honour, 
it was objected to be too general (5), becauſe ſeveral things are not 
diſtrainable, but are privileged and exempted from diſtreſſes, 
VIZ. averia carucæ, and goods taken in execution by the ſheriff, 
and workmen's * tools, &c. {c) ; and the Book tells, it is not 
neceſſary to ſet forth ſuch exemptions, becauſe it is immaterial, 
and would make the pleadings too long; therefore the perſon 
exempted muſt ſhew it, and that he is not within the cuſtom by 
reaſon of his exemption. | 


As to THE SECOND POINT it was argued, that this cuſtom is 
good to amerce without an affeerment; for though it has been 
objected that it is contrary to MAGNA CHARTA, and that the 
general rule of pleading in ſuch caſes is to ſet forth an amercia- 
ment, and that it was affeered ; yet notwithſtanding MAGNA 
CHARTA, and that rule of pleading, there may be an amerciament 
by cuſtom to a certain ſum, for this ſtatute was made in affirmance 
of the common law ; and therefore though it is in the negative, 
viz. that no freeman ſhall be amerced, yet there may be a pre- 
ſcription or cuſtom againſt it. U his was the Lord Cobe's opinion 
inhis Firft Inſtitutes (4),viz. where a ſtatute in the negative is in 


*[ 299 J 


4 Com. Dig. 
«Leet” (O.2.). 
Andr. 47. 


atirmance of the common law, a man may preſcribe againſt it: 


(a) See 32. eo. 4. C. 44. 3. Geo. 3. (e) Co. Lit. 47, 4. Term Rep. 565. 


c. S. and the 24. Ges. 3. ſeſſ. 2. c. 6. 568. Cilb. Diſ. 37. 
J 2. Sid. 17. (4) Co. Lit. 215. a. 
AS 


8 Ry 


Monean's 
Casx. 


Trinity Term, 10. Geo. 1. In CS 


as for inſtance ; by the ſtatute of MAGna CHARTA it is pro- 
vided (a), that leets ſhall be holden twice a year only, viz. after 
Eafter and Michaelmas ; yet a man may preſcribe to hold them 
oftener, and at other times, becauſe that ſtatute is but an affirm. 
ance of the common law (50. Beſides, peers of the realm are 
within this ſtatute as well as commoners, and the amerciament of 


Peers is not uſed at this day, becauſe it is reduced to acertainty by 
if- cuſtom, v:z. a duke to ten pounds, and others to five pounds, and 


ſuch cuſtom is goed, By the fame reaſon an amerciament 
may be reduced to a certainty by cuſtom ; and if ſuch cuſtom be 


good, then there cannot be any occaſion to affeer an amerciament, 


becauſe to affeer is only a taxation reducing that to a certainty 
which was uncertain before; but it is abſurd to ſay that a thi 

ſhall be reduced to a certainty which was certain in itſelf before 
the affeerment; ſo that the reaſon of affeering fails in this caſe, if 
the ſum be reaſonable ; but if it be unreaſonable, then the cuſtom is 
void, and cannot ftand. It appears by the old books (c), that 


cuſtoms to have particular ſums are good ; as a cuſtom that the 


lord of a manor ſhall have three pounds for every pound-breach ; 


this is good againſt the tenants, though not againſt ſtrangers ; ſo 


in the principal caſe the ſum is reduced to a certainty, and the 
cuſtom charges the tenants but not ſtrangers : a man may pre- 
ſcribe to have a certain fum of money from any perſon * found 
guilty of an affray in a leet, and ſuch preſcription is good. This 
punithment is here called “an amerciament,“ but it is not pro- 
perly ſo, but a fine impoſed by the Court, whereas amerciaments 
are always by the jury: now MAGNA CHARTA mentioning amer- 
ciaments, for that reaſon they are to be affeered, for the judgment 
in an amerciament is general, vIz. guod fit in miſericordid, and 
afterwards upon eſtreats directed to the coroner they are affeered; 
but a fine is not to be affeered, becauſe not mentioned in that ſta- 
rute, which is the foundation of all affeerments ; and there are au- 
thorities in point (d), that an amerciament impoſed by a ſtewardof 
2 leet, which is in nature of a cuſtomary fine, need not be affeered, 


| though the cuſtom had not aſcertained the ſum ; therefore there 


can be no need of an affeerment where the ſum js made certain by 


the cuſtom. : ; 


As to THE THIRD EXCEPTION; that the plaintiff is doubly 


| amerced for one and the ſame fault, it is not ſo; and this appears 


by ſetting forth the cuſtom, diz. that eyery tenant who ſhall not 
appear, &c. being ſummoned to be of the homage, ſhall pay ſeven 
ſhillings, and if he do not appear at two of the faid courts, and 
appear at the third, he ſhall pay an efoin-penny ; but if he do 
not appear at the third, and pay the eſſo:n-penny, he ſhall then pay 
feven ſhillings for each of thoſe defaults. But the cuſtom is not 


laid to amerce for non-payment of the eſſs:n-penny, for that was not 


(a) Cap. 35. | (d) Year Book 10. Hen. 6. pl. 7. Bro. 
1 (6) Plowd. 465. : cf Amerciament,” 50. 

(c) Year Books 11. Hen, 7. pl. 14. | 
23, An. 7. pl. 40. 


Trinity Term, 10. Geo. 1. In C. S. 


to be paid but where the party neglected to appear at two courts, Moncan's 
and appeared at the third; but here was a total neglect, for the Cn. 
defendant did not appear when he was ſummoned to be of the 

homage, norat two other courts, nor at the third court. The cuſtom 

being, that if he did not appear at that court, and pay the — 3 

-nry, then for every default he ſhould pay ſeven ſhillings, 
muſt be underſtood for every default in not appearing, &c. and not 
for non-payment of the eſjo:n-penny ; ſo that this is not a double 
amerciament for the ſame default, but ſeveral amerciaments for 
ſeveral defaults in not appearing, &c. | 

Taz CourT. It is agreed, that this cuſtom would have been 
well laid if the exemptions had been ſet forth, and not fo general. 
that guilibet tenens ſhould appear, &c. ; but it is certain, that ſuch 
exemptions which are by the common law, as of infants under 
twelve years, and women, &c. were never yet ſet forth in pleading 
of cuſtoms, 

But it has been objected, that by the ſtatute. of Marlbridge , 
clergymen are exempted, and that this cuſtom cannot * prevail [ 301 ] 
2gainft that ſtatute ; which is very true; but this does not alter 
the method of laying a preſcription or cuſtom in pleading, which, 
ever fince the ſtatute was made, have been laid without mentioning 
any exemptions, but generally as in this caſe. Tt is true, if any 
perſons had been exempted by the cuſtom itſelf, ſuch exemption 
muſt have been ſet forth in pleading, becauſe the euſtom is entire; 
but it is not neceſſary to ſet forth any other exemptions; therefore 
this cuſtom is well laid. The /latute of Marlbriage never intended 
by thoſe exemptions of eccleſiaſtical perſons to deſtroy leges loci; 
but thoſe laws ſtill remain as they did before, and perſons who will 

| have any advantage of them muſt plead them; for it is the nature 
of exemptions to be exceptions out of the general rule; and it 
would be not only informa], but unreaſonable, to ſet them all forth 
in pleading. IE no 

So as to the firſt point, THE COURT WERE ALL OF OPINION, 
that the cuſtom was well pleaded. 


As to the ſecond point Ir WAS AGREED, that amerciaments are 
to be affeered, unleſs they are in nature of a fine, and that there is 
no occaſion for an affeerment, but where the amerciament is diſ- 
cretiqnary, which is not this caſe ; for here the ſum is aſcertained 
by cuſtom, and the ſteward cannot increaſe or diminiſh it ; and , 
therefore this amerciament ought not to be affeered: firſt, Becauſe ; 
it is in the nature of a fine for a contempt ; ſecondly, Becauſe the 
cuſtom has aſcertained it, and it is not diſcretionary ; and of this 
opinion were THE CHIEF BARON and two more, 


But THE oTHER BARON differed, for he was of opinion, that 
if the cuſtom be abrogated by MAGNA CHARTA, then this amer- 

_ clament muſt he affeered, and that the cuſtom was abrogated by that 
ſtatute, by which it is enacted, © that all amerciaments ſhall be af- 
* feered per pares.” It is true, fines are not within this ſtatute, but 
amerciaments are, and 3 fine is a ranſom from impriſonment ; and 

| wherever 


n 


ene 


* 

2 k » 
* 
E 
% 

— 

A * 

4.5% 

"8 

4: "3 

— 

1 
a 

_ 

* 

3 

- 
44 
A 
= 
PR 

.- 

2 

— * 
= 

. I 
2 % 

4-4 

"» 

W 
1 

L 3 . 

.* 

-- 
5 ; 
N. 

. 

5 

o 

* be 
* 
FE. 

2 
K. 

* 

S 

E 
* — 
* Gt 
'. 
- 

4 
— 
Ds 
> 
+ * 

* ; 
- Wh 
Ky 
_ 

* 

* 
2 
. 

— 

* 

3g 
2. 
ix 
* 

5 

44 
* 

2 
2 
% 
E 2 
7 py 4 

XY 


% 
*% 
7 
< 
+ yt 
* 
” 
I 
OP 
2 
Bi 
1 
EL 
PÞ 
0 
EY 
FE) 


es 


I 7 e, e — 


RE" 
e 
> 


wherever a leet may impriſon, it may aſſeſs a fine, as a price tg 


_ redeem the party from an imprifonment, and a commitment always 


follows a fine; and therefore a capiatur lies for fineable offences; 
but in amerciaments, where the judgment is that the party ſhall be 
in miſericordid, as it is in this caſe, there they are to be affeered. 
It is true, the amerciament of peers is made to a certain ſum, but 
it is by order of the houſe of lords; and this was to prevent the 


frequent application to the houſe when a * peer was to be amerced; 


but the principal cafe being only a nonfeafance, and no breach or 
the peace, or contempt of the court, the ſteward cannot ſet a fine 
for it ; and if fo, then it falls back to an amerciament, and muſt be 
affeered per judicium parium. 

As to THE THIRD POINT, that here is a double amerciament 
for one default, THE CHIEF BARON was of another opinion, for 


amerciament was in two inſtances, v7s. for a default in not being 


of THE GRAND JURY, and for a default in not appearing at that 
court; and where a man is bound to appear in two reſpects, and 
doth not appear, thoſe are ſeveral defaults. | 


And ANOTHER BARON was of the fame opinion, viz. that it is 
not 2 double amerciament for the fame default ; for if an officer. 
who ought to attend the court by virtue of his office, and likewiſe 
as a grand-juryman, ſhould make default, he is to be fined in 
both reſpects; and in one there is no conſideration to be had 
of the other; therefore, notwithſtanding this objection, the plea is 
good. | | 

But TwooF THE BaRoNs were of opinion, that this cuſtom 
was void for the reaſons following, viz. every cuſtom muſt have a 
reaſonable commencement, which this cuſtom had not ; for it being 
in time immemorial, ſeven ſhillings is too great a ſum to pay for 


ſuch a default; beſides, it is unreaſonable, becauſe ir involves 


every perſon in it, when ſome perſons may have a reaſonable excuſe 
to be abſent ; as for inſtance, a ſheriff may be called to attend on 
the king's perſon, &c. | | 


Adjournatur (a). 


fa) The Court took time to conſider other Barons, that this cuſtom was not 
of this cafe; and in Hilary Term, good, for the reaſons aſſigned. S. C. Gibb. 
12. Ces. 1. CI LREAT, Ciief Farc, E. R. 211. 85 


dc kered the opinion of bimſeh and the 


| IRINITv 


TRINITY TERM, 


The Tenth of George the irn, 
IN 


The King's Bench. 


Sir John Pratt, Kut. Chief Tuflice 


Sir Lyttleton Powis, Kut. 
Sir John Forteſcue Aland, Kut. 
Sir Robert Raymond, rt. 


Sir Philip Yorke, Kut. — , 
Sir Eng 9 Eu. Solicitor General. 


"EEE. 


T5 PLAINTIFF having obtained W in debt 


the defendant, ſued out a fieri facias, and lik 


the defendant was taken in execution. | 
It was now moved to quaſh the feri facias. 


Caſe a1. 


againſt 1c, 6 fa anda 
ewiſe a ca. fa. be taken 
capias ad fatisfaciendum at the ſame time; and thereupon out, the 1 fa. 


cannot be exe- 
cuted after the 


party ĩs taken on 


Tu Cour was of opinion, that the plaintiff an for his 
own ſecurity, take out two writs, but he.can Execute buz one; 


[3031 


therefore this writ of n Nei was quaſhed. 


Page againſt Barns. 


the ca. ſo. 
1. Vezey, 155 | 


Caſe 218. 


Br. THE STATUTE 4. & 5. Anne, c. 16. for the amendment of Where wager ol 
the law, it is enacted, © that actions of account may be brought law will lie. 
« againſt a bailiff or receiver, for receiving more than bis juſt 


« ſhare.” 


An ation of account was brought upon this ſtatute againſt the 
defendant, as bailiff ad merchandizandum, who waged his law. 


Upon demurrer it was objected, that wager of law would not lie 
if fuch 


in account againſt a bailiff ad merchandi zandum ; but 


action 


Trinity Term, 10. Geo. 1. In B. R. 


raen action had been brought againſt a receiver, and the plaintiff did 


_ not ſhew by whoſe hands, there wager F law would lie: 
And ſo iT was ADJUDGED in this caſe for the plaintiff, 


Caſe 219. Gravenor againſt Salter. 


Ode ctions in N RROR TO REVERSE A JUDGMENT in ejectment after a 
ezetment after verdict. . 

ruled. | $Sratons excepted to the declaration; for that the writ recited 
L4. Ray. 771. therein had miſtaken the plarntiff for the defendant, and ſo charged 


x. Com. Dig. a demiſe of the lands to the defendant, initead of charging it to 


*; «x ama the plaintiff ; and the declaration purſues the writ by referring 

: | thereunto, as demiſit tenementa predicia ; or elle it is void for 
uncertainty. : - 5 . 3 N ö 

SECoNnDLY,. The venire facias, as contained in the poftea, is ill, 

for the words are only ad veritatem infra content. electi, triati, 


et jurati, dicere ſuper ſucramentum ſuum quod, &c. omitting 
dicend, ä 8 . | 


But THz CouE x over-ruled theſe objetions, and affirmed the 
judgment, e 1 5 


Caſe 0. Salter againſt Groſvenor. 


If an aggregate JN EJECTMENT; &c. the caſe was thus: A corporation aggre- 
gate conſiſted of two bailiffs and burgeſſes, &c. and one of the 


— ee to the other bailiff in his natural capacity. 

two bailiffs make Th w "Bs - 3 

but one office; The queſtion was, Whether this leaſe was good, or not ? 
and if a leaſe 
be made by 


aft of two ba- paiſiffs and the burgeſſes made a leaſe, in their political capacity, 


Ir was ARGUED, that it was void, becauſe the bailiffs are an in- 


one of them, in tegral part of the corporation, and they both make but one offi- 


his political ca- cer (a); and therefore where one is ſevered in any corporate act, 
pacity, to the o- jt makes that act void; for if one bailiff could do a corporate act 
Ther it ig void. ſeparately, this inconvenience would naturally enſue, viz. they 
might act directly contrary to each other; and therefore the mean- 

ing and intent of the charter in making two bailiffs was, that they 

ſhould be both preſent, and concur in every corporate act. And 

for this purpoſe the caſe of Mood v. The Mayor of London (a) was 

cited, where debt was brought in the court of the mayor and 

aldermen of London, for a penalty upon a bye- law made by the 


common-council ; and it was for four hundred pounds penalty, of 


| which three hundred pounds was to be to the uſe of the mayor and 
commonalty ; and it was held, that this ſuit in the mayor's court 


da) 11. Co. 2. 1. Show. 289. 2. Mod. (6) 1. Salk. 397. pl. 3. 
23. 3. Lev. 399. Carth. 145. Cro. 
El. 2. 625. ; and fee Smith v. Powdicky 
Cowp. 197. 


way 


n 1 m,, ee SA Fn vs Ir * — 2 an. Fo”. PREY 


© =  -p-©w Tz 


T rinity Term, 10. Geo. 1. In B. R. 


was proper, if he could be ſevered, and the court could be held Sarren 
before the aldermen; but he being an integral part, ſo as no court 9 
could be held without him, it could not be ſued for in his court, for . 
men the ſame perſon would be both plaintiff and judge. 


* Tus COURT was of opinion, that a ſole corporation, as a * [ 304 ] 
biſhop or a parſon, could not make a leaſe to himſelf, becauſe he | 
cannot be both leſſor and leflee (a); and the law is the ſame in a 
corporation egate, as dean and chapter, for a leaſe cannot be 
made by the Nth without the concurrence of the dean ; and for 
the ſame reaſon, a leaſe cannot be made to the dean without the 
concurrence of the chapter, but it may be made to any of the pre- 
| bendaries, becauſe it is not neceſſary that any of them ſhould join 
in the leaſe, for a prebendary is not an 1 of the body 
corporate. But in the principal caſe the bailiffs make but one 
officer, and the one cannot act without the other; therefore if a 
leaſe be made by the corporation to one of them, he is both 
lefſor and leſſee, which cannot be. If proceſs ſhould be directed 
to the ſheriffs of London, and one dies, the proceſs is gone, becauſe 
one —_— cannot act without the other, for they both make but 
one ſheriff, = 


And for theſe reaſons THE WwNHOI E CourT was of opinion, 
that this leaſe was void ; and judgment was given accordingly. 


0% Year Books 33, Zen. l. pl. 16. 14. Hen. f. 2; 3g. Dyer, 304- Co. Jac. 
214 : | | 
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MICHAELMAS TERM, 
The Eleventh of George the Firſt, 
The King's Bench. 


Sir John Pratt, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. 

Sir John Ferteſcue Aland, Knt. ¶ Juſtices, 
Sir Robert Raymond, Kut. 

Sir Ph ilip Yorke, Kut. Attorney General. 
Sir Clerfient Wearg, Kut. Solicitor General. 


Barnſly again/t Shrimpton. Caſe 221. 
A WRIT or ERRoR was brought, and the general error aſ- After a plea is . 
\ ſigned, and likewiſe the want of an original, and a war- e f warum, 
rant of attorney, BE Fs | _ — 2 ads. 
After in nullo eft erratum pleaded, a rule of court was obtained Scneral errors. 
to amend the errors aſſigned. 7. Lev. 30. 


But it was diſcharged upon a motion for that purpoſe; for after 
fich a plea it is never admitted * to amend general errors; it is 305 1 
like not guilty pleaded by the defendant, who is never admitted : | 
after ſuch a plea to juſtify, or to plead ſpecially. MD 


 Cowper againſt Ginger. | : "Wale 222. 
THE PLAINTIFF obtained judgment againſt two defendants in If judgment in 


proſecute ought to have been ſummoned and ſevered ; which not 0 
deing done, 2 8 | __ 


S. C. poſt. 317. 8. C. ante, 26. 81. 8. C. . Stra. 606. 8. C. 2, Ld. Ray. 1403. 
Vor. VIII. ” Aa ._ ._ - "ow 


vs * o . 
"im = 5 - 
4 } 4 4 o % id 2 BY 
, Mb! 45 + Lan SES 9 Oo * wire . T4 fin . — 0 Fa - 
* 8 2 aun, Vs 9 Je * * 1 4 8 
f FRA 5 5 F * * 
* . 5 vw . ie Rx $6 Nn & Ks 
- 3 * 


2 = o RR —_— 

-= TY Rs I FIN * * 1 PT * Bo BY 8 — RI e ITE 
a 4 2 2 " A 8 TR EY 9 * 8 q 1 
Nail ĩ˙ -L. —.I⏑,ʃu. ee —˙ . 


court. 
| Poſt. 345. 397. 
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| Michaelmas Term, 11. Geo. r. In B. R. 
corn This was held to be a fault not amendable. 1 


. And thereupon the writ of error was quaſned. The like judg- 
ment was given in Hilary Term, in the ſixth ow? of the 
Firft, in the caſe of Brewer v. Turner (a). 


(a) Stra. 232. See alſo Vavaſour v. 3 Burr. 1792.  Laroch v. Waſhborough, 
Vaux, 1. Walf. * Knox v. -Coitello, 2. Term Rep. 738. 


Caſe 223. | Bond again, Turner. 


Preedins . TUOMERN T was obtained by the teſtator, who died, and bs 
gainft bail ſhall J executor ſued out a /crre facias againſt the defendant, and had 


de ſtayed if there judgment therein, and then he ſued out a capias ad ſatisfaciendum 


were only four againſt him, and upon non eff inventus returned, he ſued out a 


oy enge ſcire facias againſt the bail. 


turn of jci.. fe. And, upon a motion made to ſtay the proceedings againſt them, 
tr] as 3 irregular, becauſe there were but four days between the 
* the return of the ſcire facias againſt the principal, that 


Stra. 419. 443. —— was granted. 
1. Com. 


Di 
« Bail” (R. 4 J. And then the plaintiff moved to quaſh all the proceedings for 
1. Burr. 340. 2 expedition, which was like wiſe pp” upon payment of 


Cale 224. | | Savill againſt Snell. 


In covenant to JN Ax ACTION OF COVENANT in certain articles of agreement, 
find board and ® wherein the defendant covenanted to find diet and lodging for 


1 the plaintiff for a year, or to pay him ten pounds : 


or may pay The deſendant, upon affidavit made that there was not © TAP ten 
& money into ounds due to him, moved to bring it into court, and that the 


plaintiff might proceed at his peril. 25 


Salk. 597. 22 Cour could not aſcertain what was due for diet and 
1. Vent. 356. ing; but becauſe the agreement was in the disjunctive, viz. 
z 515. 1+ to . diet and lodging, or to pay ten pounds, a rule was as mage, | 
— that the defendant might bring it into court (a). 


2. Burr. 1120. 
3. Burr. 1379. 5. Com. Dig. Pleader” (C. 10.) 


(a) See Hallet ©. Eaſt india Company, Un; without the intervention of a jury. 
- that wherever the ſum demanded is cer- it may de patd into court, 2. Burr. 1120. 
tain, or may be afcerrained by computa- 
* * 
1 * I OE os 

— ͤ ff Healy againſt Roffe, 
at pünüg T DEFENDANT was arreſted, and no decharation being filed 
againſt him within two Terms after the arreſt, he procu 


muſt declare in 
two Terms. A ſuperſedes and was diſcharged, and immediately afterwards be 


6. Mod. 22. 254- 
Tidd's Prat. 39% 5. Cotn. Dig. * Pleader”” (C. 2). | 
| was 


* a - 


Michaelmas Term, 11. Geo. 1. In B. R. 
was arreſted again by a capias out of the common pleas, at tie Hzwxrr 


{vit of the ſame plaintiff, and for the ſame cauſe of action. Es N 
And upon a motion to diſcharge theſe proceedings, becauſe ir- 


Tus Cour was of another opinion, for that the defendant - 
had a right to ſuperſede the action, becauſe no declaration was filed 

inſt him in time; and as he had a right to ſuperſede that action, 
certainly the plaintiff muſt have liberty to proceed in another ; for 
his debt is not loſt for want of declaring in time, but only that ac- 
tion is gone, and therefore a new action may be brought. 


Lawſon againſt Dickenſon. | Caſe 226. 


THE PLAINTIFF had an eſtate mortgaged to him, and the de- Wheredcedsare 
fendant, who was an attorney, and who drew the mortgage, delvered upon a 
did by that means get all the deeds relating to the title into his poſ- 8 
ſeſlion, and now refuſed to deliver them to the plaintiff, unleſs the e 
mortzagor would pay a debt due from him, as the defendant pre- Poſt. 340. 
tended. ; ; IE F M 
And now, upon a motion for a rule to deliver the deeds to the Ip. Prack. 6g. 
plaintiff, for that he (the defendant) made the mortgage, and 
therefore ſhall not be allowed any money due to him from the mort- 
gagor, before or after the mortgage, but that he ſhould deliver 
up the deeds upon payment of what is due for drawing and en- 
groſſing it 3 | iy 
Tre CouRT was of opinion, that an attorney may detain pa- 
pers until the money is paid for drawing them; but that he cannot 
detain any writings which are delivered to him on a ſpecial truſt, 
for the money due to him in that very buſineſs ; therefore a rule 
was made for the defendant to deliver thoſe deeds to the plaintiff. 


The like rule was made in the caſe of Hooper v. Hayward (a) 
this Term, that an attorney ſhould deliver ſeveral deeds of lands 
which he received for a certain purpoſe, and would have kept them, 
becauſe he pretended his client had a mortgage on thoſe lands 
and the rule was, that he ſhould deliver * them by ſuch a day, or * J 307 ] 
an attachment ſhould go againft him; and accordingly he delivered 
them up on the day, but was ordered to pay coſts — ſuch damages 
to the party, as THE MASTER ſhould think reaſonable for what 
the plaintiff had ſuſtained for want of the deeds; becauſe it appear- 
ed that the defendant had received the profits, and kept the plaintiff 
out of poſſeſſion by this means. And in the caſe of Geary v. 
Faſhion (b), a rule was granted for an attachment againſt the de- 
fendant for not delivering deeds to the plaintiff; and the like rule 
in the caſe of Strong v. How (c) for not delivering deeds given 
to him in order to borrow money on them. f 
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Michaelmas Term, 11. Geo. t. in = R. 


IF . Elliott 2 ks, 
A N action was brought againſt the. indorſer of a eden 
* that A. note, wherein the plaintiff declared, that one Coates « 172 


made a promiſ- 55 
„ and © otam in ſcriptis,“ omitting the words © manu ſud ſubſcript,” b 
wn the plaintif which he promiſed to pay to the defendant, or _ ſo — 4dr 4 
— — &c. ; that the defendant indorſed this note to the plaintiff; and that, 


bers Pig np any the although he demanded the money de eodem Coates, he did not 


facient averment pa) it. 


of the d t The defendant demurred ſpecially, for hay the plaintiff did n. not 
_ ſet forth that Coates of whom the money was * was the 
S. C. x. Stra. fame Coates who drew the bill. 


_ 2. Ld. Ray, To wich it ras anſwered, has the declaration ſets forth that 
1376. the note was made by one Coates, and that the plaintiff demanded 
the money de eoZent Coates, which is a good and certain averment 
that he was the ſame perſon. 


And THE Cour was of that opinion. 


A declaration on SECONDLY, It was objected, that the ſtatute $; & 4. Anne, 
a * c. 9. which gives credit to ſuch notes, and a remedy to re- 
peg wa cover on them where there was none at law, enacts, that © all 
nw 4 notes ſigned by any perſon, & e.“ and it doth not ear by this 

that he fig=dit. declaration that Coates ſigned this note. 
2. 1d. Ray. 51. To WHICH it was anſwered, that the plaintiff ſet forth that 
= Li, R. Coates fecit notam, which implies ſigning i it; 3 for he could not t make | 
9 it without ligning it (4. | 
The plaintiff had judgment. 


{ a) Same point determined -accords See alſo Smith ©. benen 
ingly in Taylor v. Dobbins, . Stra 399. 1484 


Caſe 228. za | The King Free "+ a | 
An action will THE DEFENDANT was indicted and acquitted i in this court, 
not lieinebeMar- * and afterwards brought an action in THE MARSHALSEA 


2 aint the proſecutor for a malicious proſecution; upon which the 
icious profecn- defendant in the action was held to ſpecial bail. 


tion in the king's 

* * KETTLEBY now moved to ſtop the proceedings there, da 
* | 308 ] cauſe this Court being poſſeſſed of — principal cauſe, may better 
E judge whether the prolecution was malicious or not. | 


7. Co. 1. | STRANGE contra inſiſted, that debt lies in THE MARSHALSEA 

2 r 02g or in any other inferior court, upon judgments in the courts 

« Confoiracy” eftmin/ter (a). The reaſon of ſuing below, is for the advantage 

(c. 2.) of holding the defendant to bail; and there is a cuſtom in that 
- court, that the OE ſhall anſwer for ſuch bail as he pants ſo 

that 


8 


(2) 1. 8d, 180. 1. -Salk. 209. 


| Micha elmas Term, 11. Ged. 1. In B. R. 


that if the proceedings ſhould be ſtayed, the plaintiff would loſe that Tux King 
benefit which he has below againſt the attorney; for in truth the _ a. 
bail are worth nothing * nag nn of & TT ORELA 
Taz Couxr. It is highly inconſiſtent to have the reaſonable- 
neſs of ſuing here determined below; whereas there are any par- 
ticular circumſtances of aggravation, a Judge may require ſpecial 
bail, though the writ does not require it (a). However, if we 
ſtay the proceedings below, we will order the defendant to find 
ſpecial bail; which the defendant below agrecing to, the proceed- 


- 


ings were ſtayed. — The Court agreed the in Salkeld and 
Serfin to be E | „ 

(a) See 1a. Gee. 1. 6. ag. 

5 Anonymous. „ 
. A N EXECUTOR moved the Court to enlarge the time for plead- An <xccurer, to 
A ing, the rules being out. . t | OO 


This was oppoſed, unleſs he would enter into a rule not to plead denake not to 
any . againſt him after the rules were out; for ee 2 
otherwiſe he might confeſs judgments in the mean time, and plead eee. 
chem in bar tothe plaintiff's demands. e pleadingexpires. 
Tux Cour faid, they would not 7 the plaintiff of any 1. Bulft. 122. 
advantage he had by law to recover his debt, unleſs the defendant Tidd's Prad. 
' would enter into ſuch a rule; which he refuſing, the Court would 38. 
... ĩ ͤ v ES 


The King againſt The Hamlet of Spitalfields. Caſe 230. 


HE casE, upon an order of removal, was thus: The huſband The ſettlement 
+ worked at a filk-throwſter's in the hamlet of Spitalfields for here the Par- 
five years, but neyer lay where he worked, but at a lodging elſe- yr —_ 
where. The juſtices of peace being of opinion, that the huſband works. 
had gained a ſettlement by this means, did, after his death, by an 8 
order, remove his widow thither, which order was confirmed upon „n, 
an appeal. S. C. Port. 307, 


But both the orders were quaſhed, hecauſe HE Coux r was PRO: OM 

of opinion that the huſband's working there gained no ſettlement z 
and ſo it was reſolyed in the Caller's Caſe {a) who worked in a ſtall 

in the pariſh of St. Giles's, and had anapprentice who worked with 
him in that ſtall, and both lay in another pariſh; it was adjudged 
that the working in the ſtall did not gain a ſettlement, for that was 
in the pariſh where * he lay, and that a man cannot be removed ® [ 30g f 
from his work, conſequently his working in a certain place ſhall 
not gain any ſettlement there (5b). N : 85 

(a) Stra. 51x, Sett. & Rem. 82. (5) See 2d vol. of Mr. Conſt's edition 
bel. Cai. 115. Foley, 222. 2. Bott, of Bott's Poor Laws, 561. ' 
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Michaelmas Term, 11. Geo. 145 In B. R. 


— The King againſt Auſtin. p 
An order of juſ- AY ORDER OF SESSIONS was made to hinder the defendant from 


— 2 2 ſelling ale; and the exceptions following were taken to this 
al-houſe, muſt 55 , | he 7 8 by as | 4 . ; 
ſtare the county IA s T, hat it did not appear order t it was 
ee ppg an common alcbauſe every alehouſe may not be a common 5 
ated; for the SECONDLY, It does not appear that the defendant was ſummoneu 
no in dn or preſent when this order was made. 6 12-2465 * at 
only to theplace THIRDLY, The county is only in the margin, and not in the 
where the order body of the order; fo that it does not appear in what county this 
was made ; but alehouſe is; which is neceſſary to the juriſdiction of the juſtices. 
11 oy * * 3 Orders of ſettlæment for removal of poor perſons are ill, without 
alchouſe, or ſtate eving the place from which they are removed to be within the 
trat rhe party County (a2). | + 
wee, AS tO THE FIRST EXCEPTION if was anfwered, that every ale. 
S. O. Sete = houſe js a common alehouſe. nay Wet 271 4 et * 
— "os Fa 325. As to THE SECOND EXCEPTION, that he was not ſummoned to 
appear before the juſtices: it is true, a ſummons had been neceſſary 
if the ſtatute g. & 6. Edio. 6, c. 25. had not given the ſeſſions or 
two juſtices an abſolute power to put down alehouſes at their diſ. 
_ cretion,z fo that where they have an unlimited power, it is not ne- 
_ .. ceffary to ſat forth any ſummons in their order; neither is a ſum- 
mons ever ſet out in orders, but in convictions for deer- ſtealing or 
the like, where great fines are impoſed, there it is uſual to ſet forth 
2 the party was ſummoned ; but it is not fo in orders for daſ⸗ 
As to THE THIRD and moſt material objection, that the coun 
was not in the body of the order, but only in the margin, it was faid, 
that it was not neceſſary it ſhould be in the body of the order, 
becauſe it was no crime to keep an alehouſe: it is true, in all cri · 
minal cafes, either upon inditments, convictions, or orders, if the 
County be only in the margin, and not in the body of the order, the 
proceedings ought to be quaſhed ; and fo it has been 1 
| ee; times, as in the cafe of The King v. Sheringham (6), and 
The King v. Marſh (c), becauſe the county in the margin ſhews 
© only that the order was made in that county, but not that the ale- 
| houſe was there, or that the perſon who kept it lived in that 
county; fo that the juſtices of the county have no juriſdiction. 
PraTT, Chief Fuftice. There is no difference between an ale- 
houſe, and a common alehouſe, If an alehouſe be ſuppreſſed far 
any difqrder (4) or offence committed by the party, he ought to be 
furmpmed ; herwiſe when it is ſuppreſſed by the diſcretionary 
power of the juſtices (e). An alehouſe may be ſuppreſſed, 2: 


a) Sett. & Rem. 115. pl. 157. Se, (d) 1. Salk. 471. 


299 pL 181. (J See Rex . Allington, Stra. 678. 
(i) Fattcy Term, 8. Geo. x. Nen . Athony, 2. Burr. 653. 


Michaelmas Term, 11. Geo. 1. In B. R 
Lord Hale (a) ſays, if kept in an inconvenient place. The order 


does expreſs it to be a diſorderly houſe, and a common bawdy- 


houſe. 


FoRTESCUE, 7 uflice. It was a queſtion in Loxp HoLT's 


time, whether juſtices were bound to give a reaſon why they ſup- 


preſſed an alehouſe (5) ? He was of opinion they ought, becauſe 
the party had a right or intereſt veſted in him by the licence (c). 
Here a reaſon is given, it being a diſarderly houſe. I do not re- 


member it has ever been held neceſſary to ſhew a ſummons upon 


theſe convictions : the diſtinction has been between mandamus s 
and convictions by reaſon of the greatneſs of the puniſhment. In 
an order of baſtardy a ſummons is never ſhewn (4). AndPARKer, 
Chief Juſtice, ſaid, the objection had been often taken to orders 


of baſtardy, but never prevailed. A conviction of deer · ſtealing 


ſaying “having been ſummoned,” is ſufficient (e). | 


PraTT, Chief Fultice. Major fit, an minus, non differt ; be 


the puniſhment greater or leſs, it makes no difference ; the party 


* 


in each caſe ought to be ſummoned, and the ſummons ought to be 


ſet out. 


RAYMOND, Fuftice. I remember upon a motion of m own, 
an objection for want of a ſummons was taken to an order for ſup- 


prefling an alehouſe, but the order was confirmed. The diſtinc- 


tion taken by Fox Tscu, Fuftice, ſeems very reaſonable, | 


-* Tux CourT demanding of THE SECONDARY how the pre- 
cedents were in ſuch cafes, he anſwered, that the Court was di- 
vided, as to this matter, in a caſe between The King v. Glegg V. 
which was in a caſe of daſtardy ; and that the name of the county 
in the margin has been held good in ſome orders of removal. 


Tae CourT. The third exception is fatal. In all criminal 


proſecutions it will not be ſufficient to put the county in the margin; 
for that can only prove the order made by the juſtices of that 
county, but is no argument that the fact was committed in that 
county. No difference between indictments and orders (g). 
This is a criminal proſecution, for it is adjudged a bawdy-houſe, 
and ſuppreſſed as ſuch. | : | "x 


Adjournatur (5). 
(a) | (g) Rex v. Marſhall, Trinity Term 
(6) See Rex . Young, 1. Burr. 556. in B. R. 10. Ges. I. 2280? 

Rex v. Williams, 3. Burr. 1317. - (5) It is laid S. C. Fort. 325: that on 
(c) 2..Sallk. 472. © conſultation and precedents the order 
4) The Queen v. King. was quaſſied on the third exception, 
() Rex v. Simpſon, 1. Stra. 2. Ld. Ray. 1406. 
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| Michaclmas Term, 11. Geo. 1. In B. R. 


Cale 232. Graves againf King. 
Where the judg- TH PLAINTIFF had judgment in Hilary Term 1722, which 
e ee was now three years ago, which. judgment was ſigned the 
the Term. fourteenth day of February, two days after that Term, and the 

execution bore te/te the twelfth coy of February 1723 and no 


Skin. 257. Is : - | 
4 8 Big. ſcire facias firſt ſued out to revive the judgment. 


<* Execution” Þ Razr urged this to be irregular, for the judgment relates to 
(P-2)- » thefirſt * Term, ſo that there is above a year between 
the judgment and the execution. The day of ſigning the judg - 

ment, which is required by 29. Car. 2. c. 3. bas no other relation 

than as it affects purchaſers, in reſpect to the plaintiff and the de. 

fendant ; and as to all other purpoſes, it is a judgment of the firſt 

day of Hilary Term 1722, by fiction of law; io that the ze/te of 

the execution ought to be the firſt day of that Term, otherwiſe it 
is wrong; and therefore it was moved to quaſh this execution. 


FazackERIx contre ſaid, that the plaintiff was right in point 
of fact, though he was wrong by a fiction in lx. 
Therefore 11 WAS MOVED, that the plaintiff might have leave 
to enter continuances to the laſt day of this Term, fo as to make 
it a judgment of that day; or that he might have leave to get the 
judgment figned as of the ſucceedin Term, as a ſine taken in 
Vacation may be entered either of he preceding or ſucceeding 
Term. + : + >. 2 + n 4 
But r Count denied leave to enter continuances, this being 
now arecord of three years ſtanding, neither would they giveleave 
to enter the judgment as of the ſucceeding Term: it is true, it has 
been done in fines, but theſe are by the agreement of the parties, 
but judgments are obtained upon adverſary ſuits ; therefore the 
| =. cg in the principal caſe muſt be of the firſt day of Hilary 
erm. © a | IRS E 


Tax Covxr was diyided as to quaſhing this execution. 


Paare, Chief Fuftice, and Pow rs, Fuftice, wete of opinion 
that the Court ought not to interpoſe to ſet aſide the execution. 


For Escuꝝ and RaymonD, 7u/ices, held the execution void. 
It is not by a fiction of law, it is the law itſelf, that all judgments, 
though ſigned the laſt day of the long Vacation, are judgments of 
the firſt day of the Term preceding ; it cannot be a judgment of 
the fourteenth of February, for the Court gives no judgment in 
Vacation. A fine taken in Vacation may be entered either of the 
Term precedent or ſubſequent, it being the agreement of the 


Tax CourT 1 15 divided, no rule could be made; wherefore 
let the execution ſtand. n 


Skipworth 


Michaclmas Term, 21. Geo. z. In B. R. [3111 


» Skipworth i, Green. Cet 233 


N AN ACTION OF COVENANT for non-payment of rent reſerved unn on 
1 on a leaſe for years made by the plaintiff, as guardian to Lord: , — 
Craven, wherein he demiſed meadow, paſture, and arable land to ture, and aratte 
the defendant, and amongſt the reſt © all thoſe two cloſes called or lands, and de- 
« known by the name of Lane s meadnuo,” and the defendant co- feriving mo 
renanted to pay the rent, and alſd five pounds an acre for every aufe the 
2cre of meadow or paſture ground which he ſhould break up or aus e. = 5 

ough; and the breach affigned was, that the defendant had which the lee 


loughed up duo prata vocat. Lanes meadow, by reaſon whereof he covenants to pay | 


is to pay fiye hundred and fixty pounds,” and for non-payment Ir for everyaae 
hereof jhis aden was brought, cage 
The defendant juſtifies, for that the lands called Lane s meadow 8 n 
were, time out of mind, arable lands; aBSQUE Hoc, that they. — 
were meadow lands. „ ts wreck 147 ee {lows calle 
Reeve far plaiutiff, upon a demurrer to this plea, inſiſted that. — og 
it was ill, becauſe the defendant, who is a party to the indenture, defendant may 
ſhall not be admitted ta ſay that Lane's meadows are arables, be- plead that the 
cauſe it is contrary to the indenture itſelf, by which he is e/fopped nde called = 
to ſay that thoſe lands are not meadow ; and this appearing: on ., To e 
record, the plaintiff need not plead and rely upon it, but ſhall take tine out of mw a 


advantage of it by demurrer; and the defendant having Joined in æralli, and tra- 


8 


- f £ 


demurrer, the plaintiff, muſt hape judgment. . ,-  Verſethem — 
Hawklxs, Serjeant, anſwered, that the plaintiff demiſed mea- words < Laren 
dow, paſture, and arable lands to the defendant; now if the lands meadow” in 
called Lanes meadows are not arable, then that word muſt be re- e Teaſe being 
jected, for without thoſe meadpws there is na arable land at no mary ang 
As tothe effoppel it cannot be, becauſe the leileg cannot be eſtopped not of ie ner 
the words of the leflor, for the calling the lands by the name of of the land, they 
nes męadotus, are the words of the leſſor, by which he deſeribes do not Yo 
the lands as meadow. It is true, any of the parties to an indenture e trying 
are eſtopped to contradict, or deny eſſential words. of the deed; hut 
in this caſe they are only deſeriptive words of a meadow which is S. C. 3. Dany, 
not really fo, therefore this is not contrary to an of the eſſential 777 =, 
words of the deed, eſpecially ſince the names of lands are taken from 6. 
reputation in old deeds to preferve the evidence of ſuch lands, © 
which otherwiſe might be loſt, .and is ſeldom regarded by any law- 

r in drawing conveyances, for the names of the parcels are en- 
tirely left to the clerk, #® E/oppels are odious in law, and admitted # [ tz 1 
merely out of neceſſity (a), becauſe they are concluding to ſpeak 312 4 
the truth ; as for inſtance, 'a ſtranger joined with the owner of the 
land in making a leaſe ; now though in reality this was the leaſe of 
the owner, yet it is likewiſe the leaſe of the ſtranger by conclu- 
fion, otherwiſe his ſigning it would be to no purpoſe, 28 it is 
an eſtoppel by neceſſity. Beſides, covenants and agreements are 


{4) Co. Lit. 45. a. 
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Michaelmas Term, 11. Geo. 1. In B. R. 


| SxrywonTy to be taken according to the intention of the parties; and when 


2 the defendant covenanted to pay five pounds for every acre of mea. 
rx. gow he ghed up, it muſt be intended for every acre which was 
really meadow, and not for c:v/es called meadous. | 


If a lee be SgcoNDLY, It was objected againſt the declaration, which is, 


made by 2 — that the plaintiff, as guardian to the Lord Craven, made this leaſe; 


de le „ now, every guardian (except a, guardian in ſocage, which the 


pltopped ro fay, Plaintiff does not appear to be) is but tenant at will (a), and by 
that being only confequence cannot make a leaſe for any certain time, or number 
texant ar i, be of years, and if fo, then this leaſe for years is void; and fo are all 
had no power v the covenants depending thereon ; and therefore the plaintiff has 
no right to this action; and all this matter being on the fame re« 
7- Term Rep. cord, the defendant is not eſtopped to ſhew it (5). 


To Tris IT WAS REPLIED for the plaintiff, that there are five 
hundred acres of land demiſed, and certainly ſome of them muſt 
be arable; but the two cloſes are ſpecially to be meadow by an ac 
etiam demiſit duo prata voc Ar. Lane's meadeio - and as to the ob- 
jection, that thoſe are the words of the leſſor, and therefore ſball 
not conclude the leſſee, it is not ſo in an indenture, for there the 
words © grant and demiſeꝰ are the proper words of the leſſor: and 
yet the defendant is eſtopped from pleading © non demr/##” though 
it is otherwiſe in a deed-poll, for there the leſſee may plead, that 
the leſſor nil habuit in tenementis, &c. . | 


As to the objection to the declaration, viz. that the plaintiff 
appears on record to be guardian, who is but a tenant at will, and 
cannot make a leaſe; this is contrary to the indenture; and the 
ſetting him forth to be a guardian, is only a deſcription of the 
perion, but does not prove that he who made the leaſe is ſuch ; he 
may have a greater intereſt than barely as guardian; therefore the 
leſſee who enjoys this land by virtue of and under this leaſe, is 
eſtopped to ſay, that the leflor had no right to make it; and the 
rent ought to be paid as long as the defendant enjoys the land. 


PRarr, Chief Fuftice. The leſſor demands five pounds an 
acre for every acre of meadow ploughed by the defendant ; and to 
entitle himſelf thereunto, lays the ploughing the lands called Lane 
« meadaws;” the defendant pleads, that the lands called “ Lane 
ct ne iu are not meadow, but arable lands time out of mind; 
the plaintiff * demurred, for that it is calle meadow in the in- 
denture of leaſe, and the defendant joined in demurrer. Now it 
muſt be conſidered, that deeds muſt he conftrued according to the 

intention of the parties, and that the name of © meadow” in this 
decd is only a deſcription of the land by reputation, and no direct 
averment that it is meadow ; therefore to plead that they are not 
meadow, is not contrary to the intent of the parties. It is true, 
it is ſaid that the plaintiff demiſed duo prata vocarT. Lane's mea- 
dow ; now though they were not really meadow, yet by this de- 
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'a) Co. Lis , | | (5) Co. Lit. 352. 1. Lev. 45. : 
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Michaelmas Term, 11. Geo. 1. In B. R. 


ſcription they would paſs in this deed, and therefore it would be Srmworvyn 
too ſtrict, and plainly againſt the intent of the parties, to conſtrue <2<# 
this to work an eſtoppel. Now the reſervation of the rent of five . 
nds an acre for every acre ploughed by the defendant, muſt be 
intended for every acre which is really meadow, and not for acres 
called « meadow,” for the name is but the deſcriptionof the land, and 
often differs from the nature of it; for if the nature of the lands 
ſhould be taken from the name, then all thoſe gr. at improvements 
of the marſh-lands in Lincolnſtire, which are ſtill called © marſh” 
in deeds, would likewiſe ſtil] be marth. It has been truly ſaid at 
the bar, that e/foppels are odious in the law; and it would be very 
hard that the defendant ſhould be bound by this deſcription ; and 
though all the parties to an indenture are bound by the words 
thereof in point of law, becauſe they agree to it; yet that muſt be 
intended of material words, and not to every minute and deſcrip» 
tive words and circumſtances. Now if theſe two cloſes had been 
demiſed as containing five hundred acres, and ſo mentioned in 
the indenture, certainly the defendant would not have been eſtopped 
to ſay there were not ſo many acres, . 8 
Tur Couxr was clearly of opinion, that the plea was good. 
Sed adjournatur (a). | tbe A 
fa} It is fajd S. C. 1. Stra. 610. that and therefore that the plea was good, and 
the whole Court was of opinion, that the that the defendant muſt have judgment. 


detcndant had a right to try the fact, And S. C. 3. Dany. Abr. 272. ſays it was 
whether it was ancient ancadow or not, ſo adjudged. _ | | 


Welder againſt Buckler. | Caſe 234. 


GCIRE FACIAS againſt the pledges in a plaint in replevin. Inwha warn 


Theplaint was removed into the court of common pleas, where the judgment 


: 3 Ws + >, - uſt be ſer out 
the plaintiff declared, &c. and the defendant ayowed the taking, &c. 1 Fire facies 


35 2 diſtreſs for rent, and had judgment to have a return irreple- „„ 


in replevin. 


diable. 


A WRIT OF ERROR was brought in the court of king's bench, 8 C. 1. Stra. | 


and the judgment was affirmed, and then a precept was directed to 621. 
the ſheritf to make a return of the goods to the defendaut. 1 he 
ſheriff returned an elangata. the I ENT ne” 


The defendant thereupon brought a ſcire fucias againſt the 


* pledges (a), in which he ſex forth, that he had recovered judg- *[ 3141 


ment in the court of common pleas, & prout patet de recordo, Sc. 
in communt banco, which judgment was affirmed in error in the 
court of king's bench, prout patet, &c,” The defendant pleads 
that the record remains in the court of common pleas, : 


On demurrer ſpecial, P EY + 2: 


(a) 5. Com. Dig. “ Pleader?? (3. K. g.). 
| | | Reeve 
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Michaelmas Term, 11. Geo. 1. In B. R. 


Wrrrrz REeve for the plaintif argued, that a writ of error upon 2 judg. 

ment in the court of common pleas, removes the record itſelf, and ( 

Rpoxz.op. not only the tranſcript; for execution is awarded by this Court if 

- "the judgment is affirmed, A writ of error regurnable in the | 
exchequer-chamber js different; for there the tranſcript only is 

memonnatd; :-* © origin ry | | 2 N f 

BRAIN TRH WAIT, Serjeant, then excepted to the ſeire facias | 

for inconſiſtency : it ſhews that judgment was recovered in the : 

court of common pleas prout per record, remanen. in C. B. plenius 


apparet ; that error was brought in the court of king's bench 
where judgment was athrmed, uf per record. remanen. in B. R. 
plenius apparet. 5 . 

Tux Couxr. Scire facias's have been often amended; Hows 
ever, let the plaintiff diſcontinue on payment of coſts. | 
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; C 235. IT Theed ægainſt Starkex. 
A covenant to COVENANT againſt an executor for not paying taxes accord- 
a rang the ing to a covenant in a leaſe made by his teſtator, wherein he 
ens . 0 = covenanted with the leſſee to pay all the taxes on the lands demiſed; 
rates to church and the bręach aſſigned was, for not paying the rates to the church 
3 Bulſt. 354. Upon demurrer to the declaration 1T-w 45 OBJECTED, that the 
ang 472425 breach was not well affigned, becauſe thoſe rates are perſonal 
. 0 


Ard for this reaſon the defendant had judgment. 


(=) 5. Co. 67. 
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Cafe 236565. Myvell againft Stapleton, 
Yf 2 judgment T FPON av AcTIow brought in the court of common pleas on 
| for ede defen- a South-Sea contract, the defendant had judgment; and upon 
— 2'writ of error brought in the court of king's bench, tbat judg- 
reverſed on z ment was reverſed, * that the plaintiff in error ſhould 
writ of error in Ecover his debt and colts, as he ſhould below. a 
ee eee * Wel pos moved, that the plaintiff in the original action 
the Mog > might recover bis coſts thereof; for this Court is not only to re- 
the coſts of the Verſe the firſt judgment, but ought to give the ſame judgment as 
writ of error, the court of common pleas ſhquid have given ; in which caſe colts 
but ro thoſe only would have been recovered. By the ſtatute of Gloucefler, C. 1. 
pre; be eg the plaintiff is to recover © the coſts of his writ purchaſed,” which 
Judgment in lis is expounded to intend to all the legal caſts of the ſuit (a). We 
favour in the common pleas.—S. C. 1. Stra. 615. 6. Mod. 88. 2. Ld. Ray. 992. 1. Bac. Abr. 
“ Coſts” (G.). 2. Burr. 1097. Hullock on Coſts, 294. Tidd on Coſts, 39. 


(0 3. Init. 288. 
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| facias, and that he might be amerced till he do. 


tion what to do; for if he returned his writ he muſt pay the money, 


they refuſed fo to do, becauſe that would be only to enable the 


Mickadhmas Term, 11. Ces, 1. In B. R. 


do not pray coſts of the writ of error, but coſts for the delay oc- Wrerzr 
caſioned by the writ of error. In the cafe of Mulcary u. Eire(a), n 
judgment in Ireland was reverſed, and no judgment given for the STATE ETON 
damages and c There is no caſe in point. 5 

Rv contra. No coſts were recoverable at the common law 

upon a writ of error. The ſtatute of 3. Hen. 7. c. 10. is the firſt 

ſtatute that gives coſts on a writ of error; but neither that ſtatute 

nor the 8. & 9. Will. 3. c. 11. extend to writs of error where judg- 

ment is reverſed; only when judgment is affirmed, or the writ of 

error diſcontinued. There is no precedent for coſts upon the re- 

verſal of a judgment. | | 


Tak CourT. In the caſe of Mulcary v. Eire no coſts were 
given but on the original judgment. If any coſts are recoverable 
in this cafe, it muſt be on the ſtatute of Glouce/ier ; no other 
ſtatute has given coſts. We are to give the fame judgment as 
the common pleas ought to have given; and how could they ad- 
judge coſts for the writ of error? HoLT, Chief Tuftice, called a 
writ of error a revivor of the cauſe and removal thereof. 
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Adjour natur (5). 8 
{a) Cro. Car. 511. See alſo 2. Saund. plaintiff ſuch coſts as he would have been 
257. 1. Ld. Ray. 427. intitled to in the court of common pleas, 


( It is ſaid S. C. x. Stra. 617. that but refuſed to allow him coſts upon the 
the Court ordered the maſter to tax the writof error in the king's bench. 
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| Wilſon againſt Aldridge. | | Caſe 237. 
THE PLAINTIFF obtained a judgment at law, and afterwards, Sheriff ordered 
by a fer i facias directed to the ſheriff, he levied the debt on to return his 
the goods of the defendant, who, exhibited a 6:17 in equity againſt writ. 
the now plaintiff, ſuggeſting that there was more due to him from 
the plaintiff than he recovered ; and ſo got an injunction to ſtay 
the money in the ſheriff*s hands. | 
The plaintiff and his attorney, being priſoners in THE FLEET, 
moved the Court againſt the ſheriff, to return the writ of feri 
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And now the Court was moved in behalf of the ſheriff for direc- 


and then the court of chancery would commit him for not obey- 

irg the injunction; and if he did obey it, then the court of king's 

bench would amerce him. 8 5 | 
IHE COURT would not take any notice of the proceedings # [ 316] 

in chancery, but ordered the ſheriff to return his writ, otherwiſe* = 5 

they would commit him. . ; 
Then the Court being deſired to help the ſheriff to diſcover. 

what attorney or ſolicitor carried on the proſecution againſt him, 


ſheriff to move the court of chancery for an attachment; ſo he 


had no relief. | | = 462 
| Townſend 
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Michaelmas Term, 11. Geo. 1. In B. R. 


ſioners of Bankruptcy. 


Barrifter at law A MOTION was made to change the venue from IPorcefter. 
_ joined 41 Fire to London or Middleſex, for that there would be a very 
r 3 great inconvenience to carry down all the proceedings of the com- 
to change the Miſſioners ; beſides, one of them is A BARRISTER AP LAW, and 
— two others are attornies; and it is the conſtant rule of this Court 
to allow them to change the venue in all tranſitory actions, either 
to Londen or Middleſex ; and the rather in this caſe, becauſe all the 
aſſignees and commiſſioners are made defendants; and the only 
evidence which can be againſt them, is what they have done as 


commiſſioners here. 


THE CovunsEr. fer the plaintiff allowed the commiſſion to be 
| good, and the proceedings under it; but that the fact on which 
5 this action was founded, was done in Morceſterſbire, which was 

the taking the plaintiff's goods; and the privilege of A coux- 
SELLOR or attorney was never carried farther than when they were 
concerned in the action in their own right; for where another is 

joined with them, that privilege is never allowed; beſides, the 
bankrupt himſelf lived in Worceſterſpire. 


Tarr Cour would not change the venue, becauſe the plaintiff 
obliged himſelf to give evidence only of ſuch matters as happened 
in Worceſterſhire ; and when another is joined in a ſuit with 4 
COUNSELLOR AT LAW, or that it is in auter droit, he has 


ſuch privilege as to change @ venue. | | 


Caſe 238. | Townfend again The Aſſignee, and ſeveral Comm. | 


Caſe 229. = Cowper and Miles again/? Ginger. 5 


on awrit of er- A WRIT. or ERROR was brought by Miles upon a judgment 
ror being quaih- given in the court of common pleas againſt Cowper and Miles, 
ed, becauſe not which writ of error was quaſhed becauſe Cotuper did not join in it. 


brought by al! Ginger, the defendant i he moved f wif 
7 ger, the de nt in error, thereupon moved for ces, 2s 1 
— res the judgment had been affirmed (42). But * Miles and Cowper 


defcndant ſhall brought another writ of error (6b) de recordo quod coram vobis 
have c reſidet. a | 


85 1317 ] And IT was OBJECTED, that the defendant in error is not 
* intitled to coſts, unleſs that writ is likewiſe quaſhed. 


g (a) Sce 4. An. c. 16. f. 28g. that (b) It les cn a judgment in the king's 
upon quaſhing any writ of error for bench for any error in the record, as 
oc variance from the original record or want of an original, &c. or concerning 
ec other defect, the defendants in ſuch matters of fact, as nonage, death of the 
« error ſhall recover, againit the plaintiff party ; for error in fact is not the fault 
* or plaintiffs iffaing out ſuck vrrit, his of the Court; therefore it may be de- 
©« coſts, as he ſhould have had if the termined by the Judges when the record 
« judgment had been affirmed, and to is before them. Nor E abe former tdi» 
« be recovered in the ſame manner. — tion. 

Sce alſo 3. & y N. 2 C. 1 . 2. 


But 


Michaelmas Term, 11. Geo. 1. In B. R. 


But IT WAS ARGUED, that a writ of error coram vobis would If judgment be 
not lie in this caſe, becauſe the record was not removed by the en _ 2gainft 
firſt writ of error; for the difference is, where the firſt writ of 8 
error abates or is diſcontinued, there the record is removed, and in which the re 
error coram vobis will lie; but where there is a variance in the ſtile cord is rightly 
of the court, or the parties are not ſufficiently deſcribed, there the deſcribed, be 
writ of error muſt be quaſhed; and in ſuch caſe the record is not 4 
removed, becauſe it varies from the writ; and conſequently the the record mw 
record being not removed, a writ of error coram vobis will not lie. therebyremoved 
Now in this caſe the record is fully deſcribed in the writ, and there although the 
is no manner of variance between the one and the other; and the it 5 quaſhed. 
caſe is no more than if an action ſhould be brought by one, where S. C. ante, 16. 
it ought to be brought by two, there the action muſt abate ; and 81. 305. 
the quaſhing the firſt writ of error was in nature of an abatement, <' 8 . 
becauſe the record being ſufficiently deſcribed in the writ, it abated 606. 
or was quaſhed, becauſe it was brought by one, when it ſhould be 1. Stra. 262. 
brought by two ; therefore the writ of error being naught, the re- 3. Ld. Ray. 252. 
cord was not removed; and if fo, error ceram vobis does not lie; = oY 83. 
neither is there anything inconſiſtent in the record but . ad dam- , Term Rep. 
num ipſius, when it ſhould be © ad damnum ipforum.” Now 738. 
the firſt writ of error was quaſhed for matter appearing on the re- 5. Com. Dig. 
cord itſelf, and it was never a good writ ; and if fo the record was Pleader® 
never removed, for the firſt writ ought to be brought by both, (3 B. 13.) 
becauſe both entered into the recognizance; but it being brought 
by one alone, he has no right to examine the errors alone; there- 
fore he ought to have joined the other in the writ, and if he had 


deen unwilling to proceed, he ſhould be ſummoned and ſevered (a). 


 PrartT, Chief FJuſtice, ſaid, that if a ffranger ſhould bring a 

writ of error in this court of a judgment in the common pleas, 

the record is not thereby removed, which he compared to the pre- 

ſent caſe, where the writ of error was ? brought by one when two * 418 } 
ought to join. | | 


And THEY WERE ALL OF OPINION, that the defendant in error 
ſhould have coſts, though that writ was quaſhed, as if the judg- 
ment had been affirmed. 


As to the writ of error coram vobis, they ordered to ſearch pre- 
cedents. | = 


Aſterwards THREE oF THE Jopcss were of opinion, that error ir a reoord isre- 
coram vobis did lie; and they grounded their opinion upon the cafe moved by a wrir 
of Walter v. Stokoe (b), which was thus: Judgment in treſpaſs of error, andthe 
i : S etf* . writ iS abated or 
aganft five defendants, and a writ of error being intended to be quaſhed, the 
brought, the attorney left a note with THE CURSITOR to make party may bring 


it out between the plaintiff in error, and five more, naming them: error coram uebi 
FE * 
. Roll. Abr. 753. Yelv. 6. 2. Ld. Ray. 2403. 5. Com. Dig.“ Pleader“ (3. B. 13.) 


.) 3. Mod. t34. 1. Ld. Ray. 71. (3) 5. Mod. 16. 69. Carth. 367. 
$70. 149g. | 
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Michaelmas Term, ti. Geo. 1. In B. R. 


carte (c NOE, that one of the defendants is dead: and THE cURSTIToR 
axy Mit®* made the writ againft four, without mentioning him who was dead; 
N 7 the queſtion was, whether this was amendable ? and adjudged that 
it was not, becauſe all the parties to the judgment ought to join in 
a writ of error: it is true; this was a plain miſtake of THE cur. 
oy $1TOR, whole inſtruRions were right; but yet it ſhall not be 
_ amended; becauſe this writ of error was brought to reverſe a judg- 
ment; but the ſtatutes for aniendment of writs were made for the 

ſupport of judgments, to that writ of error was quaſhed. 

And rü CouRT now ſaid, that after that writ was quaſhed, 
the plaintiff in error brought a writ of error coram vobis reſiden. 
wherein the firſt writ of error was miſrecited, it being of a plea 

in curid noſtrd, whereas the ſuit was in the reign of the King and 
veen, and the writ of error was in the king's time only ; for the 
record was miſcecited, and for that miſrecital the writ of error corant 


\ 


vabis was quaſhed (a). 


(a) See the caſe of Ratcliffe v. Burtoh, Tritity Term, 8. Geo. 2. Caſes Temp. 
Hargres, 135. in point. | E 
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Caſe 240. Andrews agatift Paradiſe. 
If man cove- ERROR OF A JUDGMENT in the common pleas in an action 
nat t that he will of covenant, in an indenture to lead the uſes of a fine, wherein 
Kotintemupttle the cogniſor covenanted that the cogniſee ſhould quietly enjoy, 
09> eee Sc. and that he would not do any thing to moleſt, hinder, or pre- 
a cloſe; theerec. vent him (the cogniſee) or his wife, or any occupiers of theirs, 
tion of a gate in the quiet poſſeſſion or enjoyment of the lands, &c. but that the 
whichintercepts defendant had moleſted him, &c. | | 


. eee The defendant pleaded, that he had done nothing to moleſt, hin- : 
akhough he had der, or prevent the cogniſee or his wife, &c. | | | 
"hs wert he plaintiff replied, and aſſigned a breach, for that he was 
1 ſeiſed of a cloſe in ſuch a field, being parcel of the lands now pur- 
Cro. Jac. 233. chaſed under his fine and conveyance, and that there was a lane 
*[ 319] leading to this cloſe, through which lane the plaintiff had a way to 
| the cloſe, and that the defendant, ſcilicet pos r EA, did erect a gate 
acroſs that way, per quod the plaintiff's tenant was obſtructed in 
the quiet poſſeſſion and enjoyment of the aforeſaid cloſe, &c. 
And upon a demurrer to this replication the plaintiff had judg- 
ment in the common pleas. - „„ | 
And now upon this writ of error brought, 1T WAS INSISTED, | 
that the judgment ſhould be reverſed. = = 
FixsT, For that the replication was only argumentative of an 
obſtruction, viz, per quod the plaintiff's tenant was obſtructed ; 
6 whereas the pleading ought to have been certain. ES 
: SEconDLy, Nothing appears in this replication to ſhew that 
the ſetting up the gate was unlawful, for there may be gnother 
way, which might make it neceſſary and Jawful to ſet up a gate. 
| T rikDLY; . 
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 TuirDLY; That it is not ſet forth where, or to what place this Anvzzws 


way leads, ſo that the defendant cannot make any anſwer to it, the - _— 
replication being too general, | 3 5 
Founxrhir, This is not an obſtruction of enjoying the cloſe a — 
immediately, but by conſequence; and the plaintiff has not ſhewe 5 
that he had a right to enjoy this way. 

IT was ARGUED for the affirmance of this judgment, that the 
lane was left for the uſe of this cloſe upon the incloſure of a com- 
mon field, and that it is convenient for the purchaſer; and very ne- 
ceſſary for preſerving the poſſeſſion ; and that this lane was con- 
ſtantly uſed by the occupiers of the cloſe before this conveyance 
and covenant were made, which is not a covenant as to the right, 
but to ſecure the plaintiff in the quiet poſſeſſion; and the breach 
being well laid, vs. that the defendant obſtructed the quiet enjoy- 
ment by ſetting up a gate acroſs the lane, the judgment ought to 


be afirmed, | | 

TukE CourT. This appearing to be aneceflary way for the en- 
joyment of this cloſe, then, whether the gate is ſet up by right or 
wrong, it is not material as to the defendant; for in either caſe, if 
it be an obſtruction, it ought not to be erected there. 


The judgment was affirmed, 


8 The King againf Thead. Cale 24ts 
Y the ſtatute 8. Ann. c. . ſ. 10. for laying cettain duties on I a penalſtatute 


ey: cc authorize an of< 
candles it is enacted, “ That all and every the officers for the „ 


« faid duties ſhall at all times by day or by night, and if in the 1c p 
« night then in the preſence * of a conſtable or other lawful officer by Gs : 


« of the peace, be permitted, upon his or their requeſt, to enter by night in the 
preſence of a 


e the houſe, melting-houſe, warehouſe, er other place whatſoever end 


« belonging to or uſed by any perſon or perſons who ſhall be a CE 
& maker or makers of any candles whatſoever, and by weighing conviction for 
« or tale of the candles, or otherwiſe, as to ſuch officer ſhall ſeem obttuQting the 
« moſt proper and convenient, to take an account of the juſt officer, tofay he 
« quantity of candles which ſhall have been made by ſuch maker entered lem 


but if k was by 


« or makers of candles, from time to time, &c.“ night, the defen- 


And by 8. Ann. c. g. ſ. 11. 4 All and every ſuch maker and bags may thew 


makers of candles reſpectively are required to keep ſufficient giſtrate that the 
« and juſt ſcales and weights, at the place or places where he, ſhe, entry was withs 
&« or they do make ſuch candles, and permit and aſſiſt the officer out @ conflable. 


te to make uſe thereof for the purpoſes of this act, under the pe- , [ 320 ] | 


ce nalty of ten pounds, to be forfeited and loſt for not keeping C | 
« ſuch ſcales and weights, or for not permitting and aſſiſting the 2 2 
« officer to uſe the ſame as aforeſaid.” 46 2 


The defendant was convicted upon this ſtatute, for not aſſiſting 22 — 


tue officer of exciſe in weighing the candles. Calbn 409-422, © 


S. C. 1. Stra. 668. S. C. Andr. 84. 1. Salk. 13. 8. Com. Dig. © Pleader** (C. 77. 
Fon. VKk © B b Ir 
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| Michaelmas Term, 11. Geo. 1. nkKR.- 
Tax Nix Ir was Now OBJECTED, that the conviction was wrong, be. 
egain® cauſe the ſtatute directs, that if the entry is in the night-time, it 
muſt be in the preſence of THE CONSTABLE ; and it is not ſpeci- 
fed in this conviction, whether the entry was by night or by day, 
REEve for the Crown. It is faid in the conviction, that the 


officer entered /awfiully, which is ſufficient, without ſhewing any 
circumſtances of his entry. | 
Tur CourT. This is a good conviction for ten pounds upon 
an information before the juſtices, for they have a juriſdiction in 
this caſe, and nothing appears wrong in it; for it being alledged 
that the officer entered lawfully, it muſt be intended right, eſpe- 
cially when nothing appears to make it wrong: this objection 
ſhould come on the defendant's part by pleading. — 


And the conviction was affirmed (a). 


() See Rex v. Thead, 1. Burr. 152. 


TaHEAD. 


"(halo * The King againſt Edwards and Others. 


A conſpiracy by THE DEFENDANTS were indicted, for that they, per conſpira- 
pariſh officers to tionem inter eos habitam, gave the huſband money to marry a 
marry 8 poor helpleſs woman, who was an inhabitant in the pariſh of B. 
2 7 or 2 and incapable of marriage, on purpoſe to gain a ſettlement for her 
to a pauper ſet- in the pariſh of A. where the man was ſettled. N 


tled in the pariſh 


of B. in order to IT WAS MOVED to quaſh this indictment, becauſe it is no crime 
bring 2 charge to marry a woman and give her a portion; and the juſtices are not 
upon the pariſh proper judges what woman is capable of a hufband, neither have 


, of B. is an u. they any juriſdiction in conſpiracies. | 


dictable offence; <3 : . 
but the indit- IT WAS INSISTED en the other ſide, that there is a crime et 
tent muſt aver forth in this indictment, which is a conſpiracy to charge a pariſh, | 


that the parties 


- &c. and a conſpiracy to do a lawful act, if it be for a bad end, is 2 
3 good foundation for an indictment. An indictment for a conlpi- 


 Tpetive pa- rfacy to charge a man to be the father of a baſtard-child, was held 


riſhes ; for ſay- good (@), though fornication is a ſpiritual offence ; becauſe the 
* eee Aus, Court of king's bench has cognizance of every unlawful at by | 
i not fd which damages may enſue. So an information for a conſpiracy to 


impoveriſh the farmers of the exciſe, was held good (). 
*{ 327 ] | | 


$6, Sr „ To nien it was anſwered, that thoſe were conſpiracies to 
= os 5 do unlawful acts; but it was a good act to provide a huſband for 
S. C. 2. Stra. this woman. a 


707. 


x. Salk. 174. Tur Couxr. The quaſhing indictments is a diſcretionary 
2. Ld. Ray. 1167. power of the Court, but in this caſe the defendant has not ſhewed 
| anything to induce the Court to quaſh the indictment; and if the 


| (+) Temberley . Child, 1. Sid. 68. (8) Rex v. Starling, 1. S.d. 174. 
S. C. 1. Lev. 62. Rex v. Armſtrong, 8 
. Vent 304. Ml 


matter 
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matter be doubtful, the defendant muſt plead or demur ; but in- Tat King 
dictments for confpiracies are never quaſhed.—A bare confpiracy πτιtet 
to do a lawful act to an unlawful end, is a crime, though no act be 1 en 46 2 
done in conſequence thereof (a); but if the fault in the indictment | 0 

be plain and apparent, it is quaſhed for that reaſon, and the party = 
ſhall not be put to the trouble to plead or demur. Suppoſe there 

is a conſpiracy to let Jands of ten pounds a year value to a poor 

man, in order to get him a ſettlement, or to make a certificate mari 

2 pariſh- officer, or a conſpiracy to ſend a woman big of a baſtard- 

child into another pariſh to be delivered there, and ſo to charge 

that pariſh with the child; certainly theſe are crimes indictable (b), 

But in this indictment it is not ſet forth, that the woman was likel 

to be chargeable to the pariſh. As to the objection, that the ſei- 

ſions have no juriſdiction in conſpiracy, the contrary is true; they 

have no juriſdiction in perjury at common law, but by the fatute Finch. $0; cap. 
they have; and they have no juriſdiction to indict for forgery, 15. 

but certainly they have juriſdiction de conſpirationibus (c), and ſuch 

a perſon as this defendant is, was puniſhed by indictment at com- 

mon law (d). | . 


But in the Trinity Term following judgment was given for the 
defendant, becauſe it was not averred in the indictment, that the 
woman was laſt legally ſettled in the pariſh of B. but only that ſhe * 
was an inhabitant there. | 


(a) Reg. v. Beſt, 2. Ld. Ray. 1167. under dureſs married to an ideot, Rex v. 
S. C. 6. Mod. 18 5. Upſdale, Mich. 28. Ge. 3. Cald. 247. 
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(5) It is alſo ſaid, that the Court will 
grant an information againſt everſeers for 
this offence, Rex v. Sadler, Sayer, 260. 
Rex v. Tarrant, 4. Burr. 2 106. But the 
Court has come to a reſolution not to 
grant informations in theſe caſes, Eaſter 
Term 25. Gee. 3. and therefore it was 


tefuſed againſt the overſeers and inhabi- 


tants of Doncaſter, for conſpiring to prevail 
on a ſoldier to marry a pocr woman of 
their pariſh then big with child, for the 
purpoſe of throwing the burthen of main- 
taining her on another pariſh, Rex v. 
Compton, Cald. 246: It has alſo been 


notis. But if perfons concurring in ſuch 
a confpiracy are of good circumi®inces, 
and in reſponſible ſituations, the Court 


will grant an information, otherwiſe the 


injured parties muſt reſort to the ordinary 
method of indiciment, Cald. 247. 

(c) Rex v. Riſpal, 3. Burr. 1320. 

(d) It is ſaid, S. C. 1. Seſſ. Caſes, 336. 
that the Court leſt the detcndants to de- 
mur or plead to it, as they ſnoul think 
fit; and 8. C. 1. Stra. 707. that on & 
demurrer to this indictment, judgment 
was given ſor the defendant, becauſe is 
is not an offence ind.Ctabie . 


tefaſed in a very groſs caſe, that of a man 


- 


Sir John Walrond againſt Jacob Senior Henricus Van Cafe 2 BY 


Moles. | 


A NOTION was made for leave to change the bail in this ore of the bail 
cauſe, on the very day that it, was to be tried by ni privs, wa, a matetial 

becauſe one of them was a very material witneſs for the defendant. ee - e. 

Tae. CouxsEl. for the plaintiff objected againſt it, viz. that therefore he 

the bail ſhould not be changed, becauſe the principal was run moved that new 

away, and the bail had offered a hundred pounds reward to any per- e. NE om 

ſon who ſhould bring him in; beſides, the new bail gow offered d, 122. 295 # 
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Sie Jons inſtead of the former, were bail to an * action upon a Soutb-deg 
"3 contract, in which the plaintiff had a verdict for thirteen thouſand 
= 1 four hundred pounds, fo the plaintiff in this action cannot tell what 


Hrxaicvs they may be worth after the payment of that ſum. 


Yau Nest. Tur Court. If the bail ſurrender the principal, they ſhall be 
admitted to put in new bail, and then the old bail may give evidence 
at the trial; but the bail now offered being bail in another action 
for a conſiderable ſum, and a verdict againſt the principal, the 
plaintiff in this action cannot have timely notice to inquire into 
their circumitances ; therefore the Court will not force new bail 
to the action, but the old ones muſt ſtand, | 


* X * XR X 1 „ + 


Trover will lie Nor, At the trial of this cauſe, a caſe was cited, That fraver 
Here for a con- lay in England for timber taken away and converted in Ireland; 
_— in He- and this was by the opinion of the late Chief Juſtice Hol r, though 
3 it was objected, that it might bring the title of lands in Ireland in 
queſtion, which could not be tried here ; but he anſwered, that 
as trover is a tranſitory action, it might be brought here for a 

converſion in Ireland; nor ſhall any incident queſtion which ma 
ariſe on the ſame bar the plaintiff of ſuch action, for if it ſhould, 
then a perſon being in England can have no remedy here when 
the defendantis guilty of a trover in Ireland, and comes from thence ' 
into this Kingdom. 


= \ 


All which was now offered in anſwer to a queſtion made, whe- 
| ther an action lay here on a contract made in ag 75 and the caſe 

of Zrown v. Hedges (a) was cited, which was, Trover brought 
here, and upon not guilty pleaded, it appeared, that the defendant 
See Doulſon v. was tenant by the curteſy in Ireland, and had cut down trees there, 
Mathews, 4. and that the reverſion belonged to the plaintiff; and upon a caſe 
Term Rep. 50g. made for the opinion of the Court, it was reſolved, that in all local 
| actions, as in treſpaſs guare clauſum fregit, the plaintiff canrot 
prove a treſpaſs anywhere elſe, but where it is laid in the declara- 
tion, nor lay it in any other place but where it was done; but that 
it was otherwiſe in tranſitory actions, as trover, &c. therefore the 
plaintiff might lay the converſion here, and prove it was done in 

Treland. | e 5 
* * * * * * * 


Copy of an 2- NoTA ALso, That in the principal caſe it was now reſolved, 
greement in that a copy of an agreement regiſtered in Holland, and atteſted by 
Holland, if at- à public notary there, may be given in evidence for the now de- 
n e fendant, eſpecially ſince he proved that the plaintiff took out 
TARY, is good - we * P por 

evidence in another copy of the fame agreement, and would not now produce 
Erglard. it ; therefore that copy which the defendant had taken out was given 
+ ©: ] in evidence, for it is plain that“ the plaintiff knew the agreement, 

[ 323 he having taken a copy thereof, ſo could not be ſurprized. 


(0 Salk, 290. pl. 29. 
Nora 


— 
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Nor ALso, That at the ſame time the Court held, that - Sta Joun 
plaintiff who was in Holland might make affidavit there, and get War 
it atteſted by a public notary ; and that it ſhould be admitted as e 


evidence to hold the defendant to ſpecial bail here. 111 
. | ; VAN Moss. 
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Warren againſt Conſett. | Caſe 244. 


F Hs was a writ of error on a judgment in the common pleas, ** Vi debet“ is 
in an action of debt for a penalty in not performing an agree- wo anke to 
| an action of 


ment, to receive and pay ſo much for a transfer of ſtock, &c. debt on a pe- 


The defendant pleaded ni debet; to which plea the plaintiff de- 2 1 
murred and had judgment, for that nil debet was no good plea; 8. C. poſt. = 
and that being now the only queſtion, 7M 414" + 
It was argued by REEve for the plaintiff in error, that the plea 778. | 
was good. It is true, it is not fo in an action of debt on a bond, 5 © 2. Ld-Ray. 
becauſe the dedt is immediately due; but it is otherwiſe in an ac- COS nay 
tion for a penalty, becauſe the plaintiff could not demand it as a 06. '® 
debt or duty; for it is not ſo without laying ſome fact antecedent S. C. 1. Bar. 5. 
to his demand, to entitle himſelf to this aꝗion; and that muſt be | 
ſomething debors the deed to ſupport the demand; for there is a 
difference between a bond for performance of articles, where the 
condition appears in the very body of the bond, and an obligation 
which has a defeaſance or condition in it not in the body of the 
obligation; for in this laſt caſe a man may have an action on the 
obligation, without ſetting forth any matter dehors to entitle him 
thereunto ; and in ſuch caſe il debet is no good plea, for the obli- 
gation mult be avoided by matter of as high a nature, and the de- 
tendant is e/topped by the deed to ſay nothing is due; but it is other- 
wiſe in the firſt caſe, for there the debt is not due prima facie cn 
the deed, but for not doing ſome other collateral act. | 


The caſes following were cited to ſhew this to be the conſtant 11. Her. 7. 4. K: 
difference, viz. that wherever the debt ariſes by matter collateral 27- Hen. 7. 14. 
to the lien, it is a good plea; becaule there ariſes no eſtoppel by 56 4 pe 
the deed. When matter of fact and record are mixed, the party is = 13 
not bound to plead nul tiel record, in an action of debt Dn a joined, 22. g 
ſheriff or gaoler, for an eſcape of one in execution (4) ; though the 5 Com. Dig. = 
plaintiff muſt declare on the judgment, vil debet is a good plea, , Ficader” 1 
and fo it is to an action of debt on the ſtatute 2. Ediu. b. for not * 
ſetting out tithes (5); and ſo it is to an action of debt on & a judg- #® [ 324 ] 
ment againſt an executor upon ſuggeſting a devaſiav:t (e), becauſe | 
the devaſtavit is a matter en pais triable : ſo ſaid by HOLT, Chief _ 109. 
Juſtice, in the caſe of Barrett v. Andrews (d). | 23 dg 

Ir WAS AGREED on the other fide, that nil debet is a good plea Keb. Rep. 
where the action is founded on a collateral matter, and not com- 7. 


| priſed in the deed; and theſe are caſes of daily experience; as in 
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actions of debt for rent reſerved on a leaſe by deed ; and in actions 


of eſcape, and in all acts founded on acts of parliament. But the 
action in the principal caſe is entirely depending on the deed, and 
abſolutely founded on the obligation therein, by which the defen- 
dant bound himſelf in ſuch a penalty, which is an obligation to all 
intents and purpoſes ; but where the lien ariſes on the deed itſelf, 
there nil debet is no good plea, though matter of fact be averred; 
and wherever an action of debt is brought on an obligation for 
payment of money, it muſt be averred that the debt is not paid, 
which is matter of fact; and yet in ſuch caſe nil debet is no good 
plea. But wherever the plaintiff declares on a fact collateral 
unto, and not ariſing within the deed, there it is a good plea ; but 
it is a general rule, that nil debet is no good plea to any action 
founded on a ſpecialty or on a record; and it would be of very 
ill conſequence if it ſhould, and particularly in this caſe ; for then 
the plaintiff muſt not only prove that this deed was executed, but 
he muſt alſo prove the time of the opening the books, the regiſtring 
the contract, the tender made by him to transfer, and the refuſal 
of the defendant to accept, &c. and to pay the money; and after 
all this hardſhip, if ui debet ſhould be a good plea to a ſpecialty, 
for ſo this obligation is, the defendant may ſurprize the plaintiff 


by giving a releaſe in evidence, or by proving the obligor was not 


campos mentis at the time of making this obligation; and ſuch dif- 
ficulties might make perſons defend their cauſes where there is no 


colour of defence, but only ſome hopes that the plaintiff might fail 


in proving ſome of thoſe things; therefore the law will not admit 
of ſuch complicated iſſues, but will always have the iſſue a ſingle 


point if poſſible, and for that very reaſon will never permit a man 


to plead the general iflue to a ſpecialty : beſides the vaſt difference 
this iſſue may make of coſts at the trial, which probably may be 
ſwoln from ten pounds (which might be competent coſts upon 
nen oft factum) to a hundred pounds upon ſuch a complicated iſſue 
as nil debet, this plea contradicts the deed, and therefore ought 
not to be allowed more than nil habuit in tenementis in an action 
of * cebt for rent reſerved upon an indenture ; which was never 


To waicmn'?t was anſwered, that though there be ſome inge- 
nuity to affirm, that where the facts on which an action is founded 
are continued, and appear in the deed itſelf, there xil debet is no 


good plea, yet a bare affirmation without any one authority to 
fupport 9 8 . 


will be of no force. . 
Tur CovxrT took time to give judgment, becauſe the court of 


cemmon pleas were unanimous in their judgment (a), 


0% See eg. 388. 
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The King ad Simpſon. . Cafe 243. 
Monday, 16 November, 1725. : 
MANDAMUS to the defendant, who was ſurrogate to Dr. — 


King, archdeacon of the dioceſe of London, to ſwear one den; the 


Fane church-warden of Colcheſter, being elected by the inhabitants forregater aaa 
according to the cuſtom of that pariſh. an ill return. 
The defendant returned, that it did not appear to kde ger aliguod S. C. a 1d Ray. 


iptum that Fane was dul elected (a) ; and that the Biſhop of 377 
22 had inhibited Dr. 2 ing, and any perſon acting under Ys. * 3 


to ſwear this Fane; ſo he (the ſurrogate) cannot ſwear him. 1.14. Ray. 138. 


Ma. REEve excepted, that the return did not ſet forth that 4 — 4 


Colchefler was within the dioceſe of London. 381. 8 


To waicn it was anſwered, that though the return to the 3- Burr. 1420, 
mandamus do not preciſely mention Colchefler to be within the 


dioceſe of London, yet when it mentions that the Biſbop of London + 
had inhibited the Arcbdeacon, fc. that is ſufficient to ſhew the 
Court that it was within his dioceſe, 


A eremptory mandamus was as it was in the caſe of 
The King v. Cardigan; for the Court ſaid, that where the church- 


_ wardens are to be elected by the pariſhioners by preſcription, it 


emen, | a 
abus, 3. Bur 1421. : 0 
* | 
The King avainft White. 5 Caſe 246. 
A MAN DAMUs was directed to an archdeacon to ſwear a « Non fuit elec= 
church-warden, who was elected by the — __ —_— good 
He returned non fuit electus. | 8 damus to ſwear a 
a | church-warden. 
Tris was ADJUDGED to be no good return (a). % 
Sh i F 1 
And a peremptory mandamus was granted (6). = X | 


(a) But Ld. Raymond ſays that this von fuit elect᷑us was not a good return, was 
determination was certainly wrong, for denied, for the Court ſaid, that caſe had 
the returu was a good return, and hath been over-ruled, and they hoped never tos 
often been made to fuch mandamus, ard hear it cited again. Fitzgib. 195. 2. 


actions brought upon the return and tried. Stra. 895. Barnard K. B. 412.—NoTz 


2. Ld. Raym. 1379, 1380. 1405. 11. to the former edition. 
Mod. 174. pl. 16. 12. Mod. 3. That (5) Burr. 1328. 


Anonymous. - Caſe 247, 


A MOTION was made by the plaintiff to examine witneſſes at Seamen who 
a Judge's chamber, they being mariners, and now going to are witneſſes, 
ſea on a along voyage. and going a long 
voyage, cannot 
N 8 | be examined at a Judge's chamber. 
| B b 4 This 
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es againſt over- 
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Anonymer. Tas WAS OPPOSED on * the other fide, becauſe this would be 
to deprive the party of the benefit of their evidence by croſs. 


*f 326 1 | 


examining them at the trial. It is true, ſuch motions have bee 
made whe the defendant would put off a trial, or where he 
deſires ſome other favour of the Court; but here it is in the power 
of the plaintiff to bring on the wial when he pleaſes ; and the 
defendant cannot bring it on but AY proviſe, and then this motion 
might be proper. * 
Tk CourT. This motion would have wa granted if the 
defendant had agreed to it; or if he had deſired any favour of the 
Court, it ſhould not be , unleſs he would admit the plaintiff 
to examine his witneſſes. But that being not this caſe, 


The plaintiff took nothing by this motion, 


Caſe 248. The King againſt Edwards. 
An information Ufo A MOTION for AN INFORMATION againſt the overſeers 
of the poor of the pariſh of Madburſt, for removing a poor 
ee © IJ woman who had the ſmall-pox into another pariſh, : and inſt her 
ber ming will, from the pariſh of Wadbur/t, where ſhe was an * 
=; TOs and the ſeſſions refuſing to give any relief ; 
4. Com. Dig. Tux CutEr JUSTICE faid, that where a perſon is viſited with 
* Inditment” ſickneſs by the act of God, he ought not to be removed from the 
bb. ). place where he is ſick, farther to Fendanger his health, without an 
order of two juſtices; and if ſuch order be made by the juſtices, 
knowing him ta be ſick, AN INFORMATION ſhall g0 againſt 


them. 

Fherey pon a rule was made againſt the orerſeers to ſhew cauſe, 
* 

And on another day they came to ſhew cauſe, &c. and denicd 
the fact alledged againſt them; 


And moved, that the rule might be diſcharged, for otherwiſe 
this woman, 5 he was really ſettled in that pariſh to which ſhe was 
removed, would, upon the trial of this information, be evidence 

againſt the pariſh of Wadhurft, and gain a ſettlement there. 


But THE CovrT was of opinion, that the fact being contro- 
verted, and carrying ſuch a barbarity with it, it was requiſite that 
it ſhould be tried upon AN INFORMATION ; and then the j Jury 
would be proper r judges of the truth. 


£S* 


f 327] 


| Caſe 249. ©: be King againſt Harris. 


| _ indictment JNDICTMENT FOR A RIOT, at Hereford aflizes, and aſlau!t- 


for aſſaulting *' 


4 J. S. pert. ing s S. pett. con bular. in executione effictt. 


| & cow hular. in the execution of his office,” is Ln. 42. 5. Co. 121. Cro. Car. 464, 


4- Com. Dig. © 46 r . 


% I 9. 


_ Cauſe was put in the paper. 


(6. 13. ). 


Michaelmas Term, 11. Geo. 1. In B. R. 
4 WAS OBJECTED) upon a motion to quaſh i it, that this indict- Tax King 


ment was ill, becauſe it was for a riot in et ſuper pette con bula- 
rium, when there is no ſuch word as pett. HAI, 


This was granted on the other fide, but that con bularium, with 
c daſh, made the indictment good, 


Tus Couxr. The word « pet.“ is ſurpluſage, and ſhall | 
therefore be rejected; and the indictment is good without it, for - — 
the other word makes it good: for con bularium, by virtue of the 
daſh, may ſtand for conftabular* : ſuch daſhes have been often 
uſed, and the common uſe is the only rule in governing our con- FA 
ſtruction of them, 


The indictment was held 852 (a). 


(2) N. B. As the law proceedings are 5. C. 2. c. 27. cenie. 
now in Engliſo, this caſe can never happen fo former * | 
again, Sce a, 4: Geo. 2. c. 26. | 


Hunſton againſt Howard, Caſe 250. 


THE PLAINTIFF had judgment in the court of common pleas, Want of an ori» 
# 5 which was now above ten years ſtanding, when the defendant PIT 
brought a writ of error in the court of king's bench, and affigned "* 


the want of an original for error; and now the defendant i in error 


pleaded © in null off erratum; and the want of * being 


Rot yet certified, 
He moved to put ĩt off until the next Term, that he might! in the 


mean time procure an original to be filed, this being a 9 
of his own attorney to defraud him. 


Tue Cour. This motion a have been made before the 


But it having the countenance of fraud, IT WAS RULED to go 


over upon payment of the coſts of _ day. 


Cuband againſt Dewſbury. _ | Caſe 251. 


PRONIBITION. The caſe was thus: The plainti@ in the Ea puttin zee 


prohibition procured A WILL to be delivered to him out of the cure 4 wiz}. to 
prerogative court of X74, and at the fame time entered into a bond 3 
in ſuch a penalty, &c. with a condition to re- deliver it again into prerogative 


that court, at or before ſuch a day, &c.; which not being done, court, and give 


THE SPIRITUAL COURT proceeded againſt him pro læſione fer, a bond to re: de- 


and to have the very WILL brought into court. liver it into the 


court on ſuch a 


The defendant pleaded, that he had entered into a bond to re- day, THE sri- 


deliver the will, on which they might have a proper remedy: 3 "proceed 


againſt him for a breath of tis faith, if he do not redeliver it; for they may proceed upon the bond in 


the temporal courts.—2. * 283. 2. Inſt, 493. F. N. B. 43. 6. Com. Dig. Prohibition 
Which 


2 Dre 
TRE I LEST LY 4 . 
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Conany 
__ gan 
Dzuszurr. 


® which plea being rejected by that court, they proceeded againſt 
And now he moved for a prohibition, upon a ſuggeſtion that all 
fuits upon or concerning bonds are determinable only at common 
law. | : "I ; 
Boorlx contra. This motion comes too late, there being a 
ſentence and excommunication. The intent of the libel plainly 


appears to be for a re-delivery of the wILL, and not for the reco. 


very of the penalty of the bond ; far the witneſs to the bond was 


dead, and probably if it was put in ſuit they . not recover; 


beſides, the penalty might not be ſufficient to make amends for the 
damages ſuſtained by thoſe who were intereſted in the lands con- 
veyed by this will, by not having it produced ; therefore it is 

Ce that they ſhould have a power to enforce him to bring it 
in. Beſides, it is the election of the party either to put the bond 
in ſuit, or to ſue in the ſpiritual court (a); and now ſome inftances 
were ſnhewed in parallel caſes. A man forged AN ORDINATION (), 
and being proſecuted in the ſpiritual court, he pleaded, that forgery 


was triable at common law; the Court rejected that plea ; and 


Caſe 252. 


An nformation 


thereupon the plaintiff moved for a prohibition, but it was denied, 


© becauſe the proſecution was in order to a deprivation. So where 


the ſuit was in the ſpiritual court for taking the bells out of the 
ſteeple (c), the defendant pleaded the general pardan ; and 
that plea being likewiſe rej „ the plaintiff moved for a prohi- 


bition, and that was denied, becauſe the ſuit being pra ſalute anime 
Was not pardoned (4). And in Gardner's Caſe (e), where the 


executors gave bond for payment of a legacy, DobkRI DGE, 
Fuftice, was of opinion, that the obligee might ſue for the legacy in 
the ſpiritual court, or at common law upon the bond; for that the 


taking the bond had not altered the nature of the legacy. 


Tux CourT. That caſe in 2. Roll. Rep. 160. is not law; ; 
for the bond ſatisfies the party by extinguiſhing the legacy (F) 
Adjcurnatur. | | | | 
(s) Cro. Eliz. 607. 844. (4) W. Jones, 230. 
(5) x. Lev. 131. 1. Sid. 217. (e) 2. Roll. Rep. 160. 
Le) 2. Sid. 281. 8 18 (f} Felv. 39. 

The King againſt Brereton. 

N information for a libel was laid in the city of Chefer, which 


for a: bal din 4A being a local offence, and iſſue being joined in this court, could 
the ag of Chefter not be tried there, but in the county of the city; therefore it was 


ſhall be tried in 
the county of the 


ſent by mittimus directed to THE CHAMBERLAIN of the county 


city by rar palatine of Cheſter, with direction, that ne ſhould tranſmit it to 


MAYOR. 


*[ 329 ] 


the mayor of the city of Chgſter, in order to have it tried in 
the county of the city before him. * The chamberlain accord- 


ingly tranſmitted the record to the mayor, who had the cauſe tried, 


no 


and a verdict was given againſt the defendant; and then the mayor, 


> 
1 ae ber res LE 
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» 
WENT Hg Tt, 


Mlichaelmas Term, 11. Geo. 1. In B. R. 
who was the judge of the court, returned the record, which return Tur Kine 
was certified by the chamberlain (a). | ET. 
FAZAKERLY now moved in arreſt of judgment. 


THE FIRST: EXCEPTION Was, that it appears by the record 
that the day is appointed by THE MAYOR ; which is therefore 
void, becauſe done without authority. 8 


SIR PHILIP YORKE, Attorney-General, on the other ſide. 
The mayor, beiag judge, has a right to appoint the day ; all 
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the precedents warrant it. Beſides, ſhould this objection prevail, Hf 
we may have a new mzittimus, or a venire facias de novo (5). J 4 
And this record is well returned, and the day given by the HH 
mayor (who was the judge that tried the cauſe), to hear the judg- 1 
ment of this Court; and if no day had been appointed on the roll, | i388 
the Court might appoint a day in entering the continuances until a L Roll 8g. ns 
Tur CouxT. If the precedents are ſo we cannot vary now; 0 
the city is part of the county-palatine. 3 | HY 
Tux SECOND EXCEPTION was, that it does not appear that the A return made mY 
chamberlain of the county-palatine of Cheſter is chamberlain of the Y amber le 9 
city of Cheſter. 3 1 | 


Str Püilir YoRKE anſwered, Thechamberlain of the county. ich Proper an- 
palatine is chamberlain of the city of Chefer, for the city of 1 
Chefter is part of the county-palatine 3 and he has juriſdiction 
within the city of Chęſter, by 33. Hen. 8. c. 13. (c). There are 
but two precedents of actions laid in the county of the city of 
Chefler ; and in both theſe precedents the ma is directed 
as here (d). N 


Tris CourT will take judicial notice of the miniſterial officers | 
of all counties; * and if THE CHAMBERLAIN has a command * [ 330 ] 
over the whole county-palatine, as certainly he has, the Court 4 Inf. 212 
will intend, that this return was made by him as chamberlain of the 
county-palatine, and no other ſhall be intended. Es | 


TRE THIRD EXCEPTION was, that the fact is laid very un- An information 
certain, for it 1s, that the defendant e {cripfit, fecit, et publica- for a libel in the 
vit, ſeu ſcribi fecit, et publicari cauſavit,” which is very uncertain, A iuncktre, 

| | 3 2 a c that he wrote 
and no proper defence can be made, becauſe it is in the disjunctive; 44 , cad. 
therefore where an indictment was © for making, or cauſing to be « be Written, 
« made, a bill of lading, it was held ill, becauſe in the diſ- is bad. 
junctive (a). | | 2 Roll. Abr. 


() The writ from TRI CHAMBER» (5) 1. Roll. Abr. 285. pl. 4. | 81. pl. 5. 
LAIN to THE MAYOR after ifſue tried (c) Co. Lit. 211. 
commands TEE MAYOR to ſend the (4) Trinity Term, 13. Vill. 3. Mer. 
record back to THE CHAMBERLAIN for chant-Taylors Company v. Baynton, 
him to appoint a day for the appearance Michaelmas Term, 8. Arne, Henſhaw v. 
of the parties, in order for their receiving Tickel, | 
Judgment, —NoTE to the former edition, + 81 
FD oRR. 
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Tux ins Six PRIItr VokkR anſwered, that it is true, a man ought not 
to be puniſned where there is any uncertainty in the crime 

committed; but a disjunctive does not always make a different 

crime, but ſometimes it is explanatory (5); and therefore writing 
a libel, or cauſing it to be writ, is the ſame offenee ; and if ſo, 
this information is good; it is like an indictment on the ſtatute 
5. Eliz. c. 4. that a man exerciſed artem SIVE my/ter;um, and that 
was held no fault. There is no uncertainty in the fact, for & to 
& write or cauſe to be written” is the ſame oſtence. 


D3LuLToON., 


Taz Courr. © Writing” and © cauſing to be wrote” 
are two different acts; there is no information like this, 
An indictment for erecting cottagium SIVE tenementum is ill. As 
to the indictment on 5. Eliz. c. 4. it is good, becauſe that is not 
the charge. If the crimes were the = yet the indictment 
._  Ought to be certain. | 1 | 

It is not neceſſa - THE FOURTH EXCEPTION was, that the information ſets 
ry to ſet out the forth, that the defendant made © guendam libellum in quo conti- 
— — 3 b nentur hæc ſcandaleſa verba, &c.“ ſetting forth ſome words, 
Fon tor 2 244. but not the whole pamphlet, which he ſhould have done, or aver- 
9 rend that there were no words in it to qualify thoſe which were 

uncertain, 1 bs Tl | : 
Sik Pritip YoRKE, As to ſetting forth the whole libel, or 
the contents thereof, it is not material ſo to do; for if it ſhould, 
moſt informations would be ſet aſide for that reaſon. All pre- 
cedents warrant this form of ſetting out the libel; for if there be 
any other part of the libel which may excuſe the defendant, he 

may take advantage thereof upon the trial. 


Tax Covar, The information is good, notwithſtanding this 


exception. 

Ajour natur. 

() An infiliment for . ln. ?s?˙ö © 
into two cloſes of meadow or paſture," (e) See Baldwin v. Elphinſtcne, | 
is void for uncertainty.— 5. Mod. 137. 2. Black. Rep. 1037. 

Salk. 342. 37 T. 85 | 
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Cafe 253. 3 Sparks againſt Keeble. 


In treſpaſs for F RESPASS guare vi et armis clauſum fregit et intravit, &c, 

raking * and took away the plaintiff's hops, and deſtroyed his hop- 
| N "A poles, &c. SES, —” 1 

of liberam dae. The defendant, as to the force and arms, pleaded not guilty, and 


they camaro juſtified the entry, for that the place WHERE the treſpaſs was ſup- 


a+ AA XA 


damage feajaxt, poſed to be done was his (the defendant's) own ground, and that 


without aniwer- he entered and diſtrained the poles damage feaſant. 
ing the deitruc- | | | X 
tion, is bad. S. C. Forteſ. 378. 4. Co. 62. Cro. Liz. 268. 434. Cro. Jac. 27. 1. Lev. 1b. 


And 


„ add oe ned a 


| 3» Leon. 193. 2. Vent. 193. 5. Com. Dig. * Pleader (E. 1.), - +» 


| Michaelmas Term, . 11. Geo. 1. In B. R. 
And upon a demurrer to this plea, Seanfs 


IT WAS INSISTED for the plaintiff, that though the defendant 2 
might diſtrain the poles, yet he could not deſtroy them; and in this 


plea he made no anſwer to the deſtroying them, as he ought. 


Tax CourT. No juſtification can be good for deſtroying a 
thing diſtrained, for all diſtreſſes ought to be ſafely kept; ſo the 
defendant having not anſwered that part of the declaration, 
JUDGMENT muſt be for the plaintiff. | 5 

| *[ 2607 


„Arthur againſt Commiſſioners of Sewers in Yorkſhire. Caſe 2 54. 


THE PLAINTIFF was choſen clerk to the commiſſioners of A writ of certo- 
ſewers at a meeting, by a majority of forty-three then preſent; n lies to com- 


and afterwards, at a ſecond meeting, they made an order to turn m:iſſioners of ſewers 


to as 

him out, and they choſe another. 55 : 2 
The plaintiff now moved for a certiarari to have the order re- them for the re. 
clerk; and if 


This was oppoſed by the commiſſioners, who offered to read the return is 


affidavits that the plaintiff was ſurreptitiouſly choſen without due quaſhed, a ſe- 


notice given to the majority of the commiſſioners, who formerly cond ts | 
made an order, that the commiſſioners ſhouid always give thirty __ 
days notice of every meeting; but when this clerk was choſen 8. C. Forteſ. » 
there were but ſix days notice given, on purpoſe to ſurprize the 374- 

reſt of the commiſſioners in the choice of the plaintiff, for great 1. Vent. 67. 


part of the commiſſioners could not poſſibly be there. 1. Lev. 288. 


ON THE OTHER SIDE it was ſaid for the plaintiff, that the 3 
Court would not inquire into the merits of his election until a Sta. 126. 
certiorari was granted and returned; for ſince the commiſſioners ws 
have power by the ſtatute to elect a clerk, and the plaintiff is 
elected by them, he is entitled to ſeveral perquiſites by virtue of 
ſuch election; and the commiſſioners having thereby executed 
their, power, they ſhall not be permitted to recall their own act, 
for if they ſhould, they might chuſe a new clerk at every_meeting, 
and turn out the other, and there will be ſuch a ceateſt amongſt 
them as may render the office precarious. _ ON 


And for this reaſon THE CoURT would not permit the affidavits 
to be read, but would grant a certicrari, which was a writ of right. 


But this was denied by oN oF THE JUDGEs, who ſaid, that a 
certiorars was not a writ of right, for if it was it could never be 
denied to grant it; but it has often been denied by this Court, who, 
upon conſideration of the circumſtances of caſes, may deny it or 

rant it at diſcretion; fo that it is not always a writ of right. 
tis true, where a man is choſen into an office or place, by vir- 
tue whereof he has a temporal right, and is deprived thereof by an 
inferior juriſdiction, who proceed in a ſummary way, in ſuch caſe 


he is entitled to a certiorari ex debito juſtitiæ, becauſe he has 


no other remedy, being bound by the judgment of the inferior 
judicature. | | | 
The 
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*[ 332] Michaelmas Term, 11. Geo. 1. In B. R. 
Arne Mm The writ of certiorari was granted (4). 15 


Conmresron- But the return thereof was quaſhed for ſome irregularity; and 
=asor SzwEnrs thereupon the Court was moved for another certiorari. 
IN 


Toakenzzz. ONE OF THE JUDGES oppoſed the granting it, becauſe the 
| removal of the orders by virtue of the certiarari would not deter- 
mine the right of the plaintiff, which was the reaſon of quaſhing 

the return of the former certiorari. | 18 
But by THE OTHER THREE JUDGES the certiorari was 
(a) It is faid, S. C. 1. Strange, 603. clerk was of common right, and not tre. 

that Tux Cova T held, that a certiorari to rionary, as in the caſe of other orders, 


bring up an order made by commiſſioners where great inconveniencies may follow 
of ſewers for the removal of their own by inundations in the mean time. 


Caſe 255. | The King againſt Serle. 

A to MJANDAMUS to the defendant, late mayor of Penryn, in 
_ a mayors Cormuall, to ſwear Peter Pindar mayor, he being duly 
6 Com. Die. The defendant made this return, v:z. that this town was in- 
& Quo Warran- corporated by letters patent made by 2 the Second, and 
& te” (C. 5.). to conſiſt of a mayor, and fo many burgeſſes; that they were to 
chuſe a mayor every year out of the capital burgeſſes, who is to 

act as mayor for a year, and until another was duly choſen; that on 

St. Matthew's Day (being the day appointed by the charter, and in 

ſuch a year, one Penhallor was choſen and ſworn mayor, and died 

within on? noſe that after his death the corporation proceeded to 

a new election, according to their power ſo to do, by virtue of the 

letters patent, who choſe the now plaintiff mayor, who for ſome 

time ated under this election; that afterwards an information in 

nature of a guo warrants was brought againſt him, for uſurping 

this office of mayor, & prout patet per eandem, inſtead of © prout 

© fpatet per recordum, and that he juſtified by virtue of the ſaid 

election; on which juſtification two iſſues were tried: the firſt 

was, whether the plaintiff was duly elected mayor; the ſecond was, 

whether he was duly ſworn into the office ; and the firſt iſſue was 

found for him, and the ſecond againſt him; and thereupon a 

eneral judgment of amotion or eu/ter was given inſt him, 
— 8 Fry PErRUs PINDAR nos, fe mob. qr ag. ya fed ab 

« eiſdem et eorum quolibet penitus excludetur et amovetur, but 

does not fay, that this judgment was given upon this information. 

And now he moved for a mandamus. 

| The defendant pleaded this judgment of eufter againſt granting 

that writ. 1 | | 

IT was INSISTED for the granting it, that though the judg- 

ment of oufter was entered againſt him, yet as his right to be 

mayor was by virtue of his election, and the right of exerciſing 


Y w * 


that the judgment in the one is final, it being a civil ſuit, and the 
king's writ of right; but it is not final in an information in nature 
of a quo warranto; but if it was ſo generally, yet it could not be fo 


therefore a general judgment of oer ought not to be entered, but 


ment is for the king againſt the * very liberty claimed, and this * [ 334 ] . 


admitted afterwards. It is likewiſe true, that a mandamus has 1. Inft. 36. 


Michaelmas Term, 11. Geo. 1. In B. R. . [333] 


* that office was by virtue of his being ſworn, fo the judgment Tur Kn 
againſt him for wer. ng the office, not being duly ſworn, can be g. 
no bar to his exerciſing it when he is duly ſworn. The judgment 
in this caſe is like where ſeveral iſſues are tried, and ſome found *: Salk. 432, | 
for the plaintiff, and ſome for the defendant. It is true, in ſuch F. l. 

caſe the Court will give leave to enter judgment for the plaintiff; 

dut they will likewiſe give the defendant leave to take advantage of 

the iſſues found for him, as they appear in the ſame record. 

This may be compared to an attainder where the heir or executor 

of the perſon attainted brings a writ of error, though in ſuch caſe 

he can neither have executor or heir, yet the attainder cannot be 3 
pleaded in bar to the writ, for non valet exceptio ejuſdem rei cujus 

petitur diſſolutio; ſo in the preſent caſe, to return a judgment of 

o:/ter for not being ſworn as a cauſe why the plaintiff ſhould not 

now be ſworn, is as much as to ſay you are not ſworn, therefore 

you ſhall never be ſworn, becauſe you exerciſed this office before 

you was ſworn, It may likewiſe be compared to a deed of feoff- 

ment, where the feoffee enters before livery and ſeiſin made by the 

attorney who was to make it, he (the attorney) ſhall never ſay, 

that he is not obliged to make livery, becauſe the feoffee entered 

before it was made. It is true, the plaintiff was not duly ſworn at 

the time he was elected; but if he could not be ſworn afterwards, 

then the charter would be loſt, becauſe he is not mayor, not bein 

ſworn, and there is no mayor to act in the mean time. If a Sn 

information ſhould iflue againſt this mayor for not being ſworn, 

and he is found guilty, certainly he might be ſworn afterwards, 

which is the ſame caſe as appears on this record; and moſt of the 

caſes of this nature are for mal-feaſances after elections. 

It is to be conſidered, that there is a writ of guo warrants clamat, 

Ec. and an information in nature of a gz warrants, as in this caſe, 


Skrr. 


— 4 n 8 — 
* n A 


in this caſe, becauſe the plaintifPs right appears in the ſame record; 


it ſhould be with a ſalus jure, as in the king's caſe, when judgment Co. Ent. 549. 
is given againſt him in a quo warrants. It is true, where the judg- Inſt. 28a. 


upon an information in nature of a gzo warrants, there it is final. 
But in the preſent caſe, the right of the plaintiff appears on the Oro. Jac. 160. 
very face of the record; therefore though the non-ſwearing may be TR 
a good return for not admitting the plaintiff to act, if he ſhould 
bring a mandamus for that purpoſe, and to have the in/ignia of the 
office delivered to him, yet it cannot be a good return to this 
mandamus, which is only to ſwear him. It is true, he has already 
exerciſed the office of mayor, but that may be compared to the caſe 
of a copyholder who enters before admittance, yet he may be 


been denied to ſwear a mayor after the (a) year; but that was 


(2) Sid. 33. 
where 
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| Michaclmas Term, 11. Geo. 1. In B. R. 
where he had no right to hold over, and therefore could not h 


ſworn where his right was determined; which is not this cafe ; 
for here was a power by the charter to hold over; therefore the 


judgment of onſſer (though entered generally) ſhould be conſidered 


as 2 judgment guouſque ; for the outing a man from a liberty, 
or the ſeizing thereof, is quite different from the ouſting one 
from the officiating in an office. Beſides, a mandamus gives no 
right, but puts a man into poſſeſſion, which may be afterwards 
diſputed by every man who has a right; and therefore a peremp- 
tory mandamus was deſired. | | | 


IT was ARGUED for the defendant, that all the right of the 
plaintiff muſt be loft by this general judgment of o»/ter ; and in 
this caſe the election and ſwearing being but one entire juſtifica- 
tion, and one of them being found againſt the plaintiff, judgment 
final ſhall be given againſt him, and he ſhall not afterwards be 
admitted to claim any right by virtue of an election precedent to 
ſuch judgment, becauſe that judgment has extinguiſhed all his 
right. Now the judgments, both in the writ of guo warrants, and 
in the information in nature of a que warrants, are the ſame, 


Raft-Ent- So. which appears in ſeveral entries; and they differ only where the 


Co. Ent. 527. 
$37- 540. 559 


1 


party is ouſted from the franchiſe, and where it is ſeized by the 
king; for where it is entered with a ſalvo jure, there the judgment 
muſt be againſt the king. So, unleſs the plaintiff can ſhew ſome 
new title, he has no right to be ſworn, nor can he be ſworn by 
virtue of any right he claims by the former election, becauſe all 
that right is determined by this judgment. | | 


Taz CouvrT. The queſtion is, Whether Peter Pindar has 
ſtill a ſubſiſting right to enjoy the office of mayor, and that he has 
not, the defendant® returned on this mandamus the conſtitution of 
the corporation, and to chuſe a mayor yearly, who was to act for a 

r, and until another was duly choſen ; they likewiſe return the 
information, and the judgment of outer, and rely on the ſame, the 
year being out ; ſo that the principal queſtion is, whether this 
judgment is a good bar to him from being now ſworn. It is true, 
it appears on the fame record, that Peter Pindar was duly elected, 
though not ſworn : it ſeems, that by that means he ſhould be pre- 
cluded from this office; but the judgment given in this caſe is the 
conſtant judgment in ſuch caſes, and the Court mult take it to be 
good whilſt it is unreverſed ; therefore taking it abſtractly, as the 
Court muſt do, without conſidering whether it is a proper judg- 
ment or not, it is as full an amotion as can be, and therefore 
Peter Pindar is entirely excluded whilft this judgment ſtands in 


force. 


For which reaſon 4 peremptory mandamus was denied. 


Miehaelmas Term, 1 I, Geo. 1. In B. R. 


The King againſt Beecher and Another. _ Caſe 256. 


HIS was 2 motion for a ſuperſedear to a mandamus to be uy, 4 
directed to the juſtices of peace to gn A R made by Te CR 


one part of the pariſhioners only. 9 mus to juſtices 
By this rate part of the pariſh was not charged, ae pretence _— og 
that it was extra-parochial ; and there was another rate made by former rate, 


the majority of the pariſhioners, by which that part of the pariſh made by part of 


not charged was thereby charged, which laſt rate was ſigned by a the . — was 
two juſtices. d before. 


So if a mandamus ſhould be directed to them to fign this Cant. ba ts * 
rate, it would contradict what they had already done by ſigning 5. . lg 
the other rate, which ought to be determined upon an appeal, be- Foley, 36, 37. 
fore a mandamus ſhould be granted for the ſigning another rate, 268 
for otherwiſe there might be a double appeal. 4 pes 
THE Cover held, that if a mandamus was directed to 2 Cartk. 450. 
juſtices to ſign this rate, it would not be contradictory to that N 
hich was already ſigned, nor to themſelves, becauſe the conteſt is 
between the pariſhioners, in which the juſtices are not concerned, 
therefore they ought to ſign this rate, and not conteſt the right, 
it being a queſtion of fact between the pariſhioners, whether this 
— not charged in this rate, but charged by the other rate, is 
n ee or not; which is fit to be Tipe. ina Great iſſue. 2 
| *[ 336] 
. The ES , R Robinſon. Caſe 2 57. 
MNDa nds directed to the mayor and aldermen, &e. of, An attochment 
&c. to proceed to the election of a new mayor, who. was to N 


de choſen ot of the aldermen. 8 
' The return was, that there were no aldermen, &c,. „ 


And now the Court was moved for an attachment Ft FI 
defendant, for that this was rather a banter than a return. 


Taz Couxr. If there be no aldermen, yet an attachment 
muſt not go, but the plaintiff may have his action for @ fa{fe return, 
or he may traverſe the return, if falſe; 5b there I is no colour for an 


attachment. a | iD 


But afterwards, upon farther conſideration, a rule was made to 
ſhew cauſe, &c.; foe if it appear that this was 4 frivolous return, 
and purpoſely made to avoid the _ of the . an attach - 
ment hall Gas ZE ab 4, 

| Anonymous Cf 258. 


Tur PLAINTIFF obtained judgment againſt the principal for Bail man pay in- 
: two thouſand three hundred and eighteen pounds, which tereſt from the 
Judgment was — hy him ſo far as he could, even to an time the judg- 


07 Heal nn ths ment was had a- 
vor. Vill. ck . Ce * T | affirmance | 


Self Caf. 65. 
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Michaelmas Term, IT. Geo. 1. In B. R. 


Aren rue es. affirmance itt the houſe of lords, and Aberward be plaintiff obtained | 
a judgment upon a ſcire fucias _—_ the bail. . 


” HS queſtion now was, Whether ſhould pay intereſt * 
the time the judgment was had againſt the principal? | 


They offered to pay the principal ſum and coſts; awd. it was 
inſiſted for the plaintiff, that he ought to have the whole. 11 5 


And uE Count inclined to that opinion (a). 8 
(a) Bore. Belly, Ba: 1094 3 ab Frith 6. Leroux, a Term Rep, 57 : 


1 


Cafe 2 37* 5 The King 1 Chandler. | 


An indictment THE DEFENDANT was indicted, for that Alice Hunt being 
againſt a man for with child de illegitimo fœtu, begotten by him (the defendant), 
ſecreting a wos e ſecreted her ſo that ſhe could not be had or found to give 


— evidence for the pariſh againſt him. 


ER IS 


1 we 6 v4 which indictment the defendant demurred, becauſe tharn 
ry x" cannot be an illegitimate fetus. 

mag Angd for that reaſon the defendant had ade for ev fetus 
5 FF 7s legitimate till born, for the parents may gment, for 2 child 
S. C. a. Seff. is born; and Ws then _ child is ay non 

Caf. 5. 2 


en 
Cat 260. T le King aguinſs Trinity Pariſh, in Cheſter. £ 


An order re- To JUSTICES made anorder to remove the father and mother, 
moving children Fobn, Elizabeth, and Sarah, their ek from the pa- 


uft mention 
3 ih of 8 w the pariſh of, &c 2 


S C. 2. 8:5 It was now moved to * it, becauſe it did Age ſet forth the 

Caf. 70. relating. ages of the children, for they might be apprentices, ot 

ates"; "aa have ſerved for a year, and ſo have gained a ſettlement elſewhere. 
2. pl. 84. 

Id. 84. pl. 86. And for this reaſon it was quaſhed as to the children ; but it 

3 was good as to the father and mother. 5 N 


* 


. 33 


Caſe 261. 0 BY ' The King againſ! Nichols. 5 


3 e made for leave to file an information ut 
gainſt a juſtice the defendant Wicholls, who was 1 of Stafford, and 
of peace for de- juſtice of peace, for his neglect of public juſtice in denying a war- 


2 * — rant to the proſecutor, who was beaten by 7. S.; 


fuld. A rule was made to nnn, 12-4 
And now ĩt was moved to diſcharge that rule, becauſe the mayor 
had ſeveral people then before him to be examined concerning a 


ö met happened on that day; and it N late at od”? ar | 
448.» J- re | 


. 
334 
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| Michaelmas Term, 11. Geo. 1. In B. R. 
defired them to come the next day; which is the denial of which Ton Kang 
the proſecutor now complained. 


And thereupon the rule was diſcharged, becauſe the mayor had 
done what juſtice he could ; and the intent of the procuring this 
rule was to bring him into diſgrace, and :0 inflame ww errant 

againſt him. 5 


So the profector was odee to pay the coſts of the motiqn. 


* nnn — 


againſt 
Nite nor ra 


The King againſt The Mayor of Monmouth. Cube 262. 


THIS. was likewiſe a motion for leave to file an menen Information for 
againſt the defendant for beating the informer, who gave no beating the in- 

other provocation than ſaying to wo who kept an 828 

Mr. Mayor, draw me a pot of dri ; 2s 


But it being the laſt day of the Term but one, THE A 
would make no rule to hang over a magiſtrate's head Aa whole e 
Vacation. 


as it was ordered to be more the nxt Ter iy though 1 


E 338 
* Seat cant Archer: e PA HA Caſe 263. 


PROHIBITION ro THE SPIRITUAL COURT, where the A prohibition 
ſuit was for @ faculty for a ſeat in, &c. (erected in a vacant lies to the ſpiri- 


place of the church, and 2 at his own charge), annexed to his — | 
family. 45 5 * * 

The defendant — the granting of the * by pleadings ſeat in a church. 
that the pew was not erected in a vacant place; that the pews in S. C. Fort. 346. 


the church were pulled down without her conſent ; and that this Ney, 78. 
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pew was erected in the place where ſhe before had a pew appurte- DoS + 226. | 
nant to her meſſuage of S. which ſhe always uſed to repair; which c. 13. _— 
plea being rejected by that court, 3. Inſt. 202. 1 


The plaintiff now moved for a prohibition, on a ſuggeſtion, that ; 288 
all preſcriptions and cuſtoms are triable only at common law ; and Gibt. 198. 
that the defendant claims the ſaid pew, having always repaired the 1. Will. 326. 
fame : and on affidavit of the truth of the ſuggeſtion, and of her 2 
pleading the fame below (a), | Ye 755+ 


It was oppoſed, becauſe the church was new built by the pa- 
riſhioners, and for that reaſon there could be no preſcription to the 
| ſeats, but that they were in the gift of the . (503. 1 ſo a 
conſultation was prayed, 


The plea tendered by the defendant was ſuch as e be 
tried in the ſpiritual court, becauſe they cannot hold plea of the 
inheritance of che ſeats, nor of any a which concerns the ws 
hold. | | 
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Michaelmas Term, 11. Geo. f. In B. R. 


Tar Court. By the ſuggeſtion it appears, that the preſerip. 
tion was pleaded below; which tied up the hands of THE ORDI- 
NARY-from any further proceeding; for the ſpiritual court cannot 
try a preſcription: The ordinary has a right to diſpoſe of all 
Vacant feats in the aiſle ; but he cannot intermeddle with a tem- 
poral right. - The ſuggeſtion is, that the pew was pulled down 
without the defendant's leave; which cannot deveſt her of her 
right, though it be executed at the charge of the pariſh, Here 
appear both the cauſes of prohibition: fir rb Want of 4. 1 ; 
a e and ſecondly, Want of trial. | 
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Caſe . + ens A . Archer againft 8 0. 


A libel hes in the Moros for a prohibition to the ſpiritual court, the plaintiff 
fpiritual * court proſecuted there for ſaying, © I would not be of the 
wed ch. Communion of THE CHURCH OF ENGLAND upon any conſide- 
2” n ration, for I believe if I was I ſhould be damned.” 


gn 

S Co. 9. The reaſon offered for the prohibition was, becauſe the libel 

| Cope: was for a contempt againſt the . Book, whereas 

2. Wil. 39g. this was not ſuch an r „ 7. oh 

8 2 Be. Tus Coux r was of jon, chat though i it is not an 3 

Prohibition againſt the Common 8 ay it is Ne of ſpiritual 

(8. .). g * Tap" 

' Cale 265. "Ha 3 Coombs. 

An attorney Aue oB JECTION was made againſt the-bail in this cauſe, for that 

cannot be bail. * it is againſt the rule of this court to take an attorney bail. 


Tux Cover. It is very true, there was ſuch a rule (a), but 

the intention of making it was, that an attorney ſhall not be taken 

as good bail, merely by his being an attorney; but when he is 
. reſponſible, and Juſtifies, and is a AR Laces then, Gough he is 
an 3 he is good bail 7590. | 


(a) Made in Michaelmas Term 1654, 
mg 466. - 

h ( But by a rule of the Court made 

in Michaelmas Term 14. Geo. 2. No 


* this rule does not apply to ae ſie, 
Rex . Bowes, Dougl. 466. nei ; 
and if an attorney, or other perſon not 
permitted to become bail, be put into a 


tc attorney ſhall be admitted as bail in 
« any action depending in this court: 
and this rule has bern extended to attor= 
rey*sclerks, Bologue v. Vautrin, Cowp. 
£28. 3 and the ſame rule and decifien has 


tee mad} ID the commep picas,” Laing 


2 Cundale, 1. H. Bl. Rep. 76. But 


2 4 
* 


bail- piece, and not excepted to, the plain» 
tiff cannot take an aſſignment of bail bord 
and proceed as if no bail had been put in, 
Thompſon v. Roubell, Eaſter, 22. Geo. 3. 


— See Jackſon v. Trindle, 2. Bl. Rep. 


1180. ut if objected to, he cannot juſ- 
tity, * 466. | 


The 


Michaelmas Term, 11. Geo. r. In BR. | 


T he King againſt The Churchwarden of Rotherhithe, Caſe 266. 
| in Surrey. 


| A MOTION for a mendamss to the new churchwardens and Overſeers enn 
overſeers of the poor, to make a rate to re- imburſe the old not make a rate 
ones the ſeveral ſums by them expended for * the maintaining the 3 eee 
predeceſ- 
poor the laſt year, was denied; it having already been reſolved, ſors monies ex- 
in Tawney's 2 (a], that a mandamus cannot be granted to the pended in re- 
new overſeers to make a rate to raiſe money to re- imburſe the old living the poor. 
overſeers (5), but only to raiſe money for the relief of the poor ; s. C. Shaw 
for ſo is the ſtatute 4.3. Elix. c. 2. expreſsly, and muſt be purſued ; P. L. 196. 
and an overſeer is not bound to lay out money until he has it; if 10. Mod. 104. 
he do, he muſt make a new rate for relief of the poor, out of which 


he may retain ſo much as will pay himſelf (c). 


(a) 2. Salk. 531. 6. Mod. 97. Rex v. Wavel, Dougl. 115. But a rate 
2. Ld. Ray. 1009. to re- imburſe overſeers monies expended 
(5) A rate made by overſeers for the in la proceedings is good, Rex v. Mic - 
s neceffary relief of the poor, and towards Kleficld, 1. Bott P. L. 78. pl. 103. 

. © payment of money borrowed for repairing (c) See 17. Ge. 2. c. 38. ſ. 11. 
% rebulding the workbouſe,” is bad, | | £0 
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HILARY TERM, 
The Eleventh. of George the Firſt, = >, 
ee 
| The King's Bench. 
85 1725. | 


Si, John Pratt, Nit. Chief Fuftice. 
Sir Lyttleton Powys, Kut. Ry” 
Sir John Forteſcue Aland, Kut. 7u/tices, 

Sir Robert Raymond, Kut. (a/ 
Sir Philip Vorke, Kut. Attorney General. | 

Sir Clement Wearg, Kut. Solicitor General. 

(a) $+ Rebert Reymen4, being one of the Commiſſioners ofthe Great Seal, was. 


abſent from the of King's Bench during the whole of this Term, 1. Stra. 
619. 0 * 


* 


Strong againſt How, Caſe 267. 


5 T* DEFENDANT, who was an attorney, had deeds deli- tf 4 having a 
vered to him by the plaintiff, and gave a note under his mortgage on the 
hand to re-deliver them ſafe, whole, and uncancelled, to *ſate of f. de- 

the plaintiff upon demand; which not being done, the plaintiff 9d ny 

moved for an attachment againſt him, and obtained a rule for the ſel, who, en a 


defendant to ſhew cauſe why that writ ſhould not go. prtopoſed pay- 


Aſterwards it was ſhewed for cauſe, that theſe deeds were deli- way 3 

vered to the defendant by the order of the plaintiff's brother, to be mortgagor's at- 
laid before Counſel for his opinion, and did not come to his poſ- torneꝝ, taking a 
ſeffion, as an attorney, in the way of his þufineſs ; and that Aft em 58 
he delivered the deeds to the Counſel, who delivered them to a per- demand, the 
Court will aach him for not delivering them.—S. C. 1. Stra. 62 1. Ante, 307. 1. Stra. 547. 
Dougl. 104. 238. 3. Term Rep. 275. | "4 
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*[340) Hilary Term, 11. Geo. 1. In B. K. 


STzoxs fon who lent his brother ® two hundred pounds on a mortgage of 
oganft dis eſtate, ſo that he (the defendant) could not have them back 
8 again; and therefore the Court will not grant an attachment for 
| not returning them when it is impoffible it ſhould be done, eſpe. 

cially fince, if the plaintiff has any right to the deeds, he ma 
recover them in an action of trover, or by a hill in equity. Ru 


Tux Couxr. It is an eſtabliſhed rule of this court, 
wherever deeds or writings come to an attorney in the way of his 


buſineſs, to compel him to re-deliver them to the perſon of whom 


he received them; for as he is entruſted with them, the Court 
will compel him toexecute the truſt, he being ſubject to the juſtice 
of this court : and it is not material, whether he is an attorney of 
this court, or not, if he practiſes therein; and the other courts have 


the ſame power over the attornies of this court; and they have 


ſo far as to compel a Counſel to deliver up the writings 


entruſted with him, - As to ſuing for them, it wauld he very 


inconvenient to put the deliverer to a ſuit, either at law or in 


Whereupon the rule was made abſolute Ca). 


( bee the caſe of Sir Richard Hughes v. Mayre, 3. Term Rep. 275. 


Caſe 8. Anonymous. 


Where bail THE practice of the court of king's bench is, that where judg- 


are diſcharged ment is obtaineg 1 the principal, the bail may ſurrender 
# ERP oo him at any time before the return of the firſt ſcire facias, where it 
cipal. is afterwards returned ſcire fecz, or at any time before the return of 
Ante, 131. the ſecond ſcire fucias, where two nihils are returned. And it the 


6. Mcd. 238. Plaintiff proceed by action of debt on the recognizance, the bail 


2. Stra. 198. may ſurrender the principal within eight days after the return of 


7. Ld. Ray the writ. 
157. 


Aidd's Pract. The principal caſe was an action of debt on the recognizance | 


8 againft the bail, and the writ was returnable the eſſoin- day of the 
2. W.I. 270. . Ferm, and the principal was ſurrendered, and an exoneretur en- 


* — : + ered on the bail- piece the fourteenth day of January. 
x. BL Rep. 393. . 1 a : 
COT e Porrer ent oe yg pe urged ;, 


«* Bail” (b. . And they were diſcharged accordingly. 


| Caſe 269. Matthias Carter's Caſe. 


To ſell protec- O Th rſday the fourth day of 17 1724, one Matthias 


tions in the name Carter, gentleman to the Earl of Suffolk, was, by order of 
Moo oo Þ * THE HOUSE OF PEER5, committed to NEWGATE, on proof of his 
8 being guilty of procuring and ſelling written protettions, from and 

in tac name of that PEER, to ſeveral perſons, to the great — 


equity ; for he may not be able to defend his poſſeſſion for want of | 


o =o ©S 


DEEP NEC . ˙ IE CORY” WEE” wow a YE XX Yr Mx > 


ilary Term, 11. Geo: 1. In B. RK. 3411 
ole their creditors, and in breach of the ſtanding orders of that Marruias 


houſe. _ Can rs 
EE | | | | f „ | CASES. 
And he was alſo found guilty of an unlawful combination with The houſe of 
others to charge falſly on their oaths certain perſons for ſpeaking peers may com- 
ſcandalous and infolent words, refleting on the houſe of peers, n ”— conſpir- 
and was ſentenced to pay a fine of twenty nobles, to ſuffer three the a _ * 
months impriſonment, and to ſtand twice in the pillory. All which gander of the 
was done accordingly, without any trial by jur. 5 2 
. ; 83 | $5 » 179. 


1. Ruſh. 262. 5. Com. Dig. © Parliament” (L. 11. J. 


King and his Wife againft Baſingham. Ciaſe 270. 
ASSUMPSIT, &c. in which the plaintiff declared for money mit for 
lent by the huſband and wife, &c. and that it was not paid, ad onen lent” by 
damnum ipſorum : and a verdiẽt was given for the plaintiff, —_— 0 _ 
Ir was MOVED in arreſt of judgment, that the declaration was Yu is bad. 
ill ; for it is plain the wife can have no property in the money of © ante, 194. 
the huſband. Beſides, by this ſort of declaring the right would ©: Jac- 644. 
ſurvive to the wife, whereas it ought to go to the executors of the = exe. ok 
huſband, It is true, that kr there is an expreſs promiſe made 6. 8 8 
to the wife, for ſome ſpecial act by her done, and where the duty 3. Mod. 120. 
would ſurvive, they may declare ad damnum ipſorum; as where they 5. Com. Dig. * 
declared, for that the defendant was indebted to them for work (, Peder” 
done by the wife in making a peruke for the defendant, he pro- Ad 243. 
miſed to pay, but had not paid, ad damnum ipſorum, this was held | 
well enough (a); but in trover by huſband and wife, in which they 
declared quod cum paſſeſſionati fuerunt, &c. and that the defendant 
had converted, &c. ad damnum ipſorum, this was adjudged ill after 
a verdict, becauſe both the poſſeſſion and property was in the huſ- 
band (5). | 1 | 


IT was INSISTED for the plaintif, that if this declaration can be 
ſypported by any intendment, it ought, after a verdict, to be made 
in favour of the plaintifPs right. Now this may be the money 
lent by the wife before the marriage, ang the promiſe made to her — 
and the huſband after marriage (c. If this had been an action ß 
coyenant, on a covenant made to them, it would have been good (4); Oro. El. 61. 
and fo it would in a joint action brought by them for rent on a Sid. 25. 
leaſe made to them (e, or in an action of debt on a bond made to 
them (F): ſo where the wife paid a marriage-portion, and a pro- | 
miſe was made to her to repay it; and the action was brought by Hilliard . | 
her and her hufband (g): fo where an action on the caſe was Hambridge, A- 
brought by the huſband and wife againſt an executor, upon a > 37. 


(a) Buckley v. Collier, 1. Salk. 174. (A) 7. Roll. Abr. 348. 
—See alſo Braſhford v. Buckingham and (e) Cro.. Eliz. 700. 537. 


his Wife, Cro. Jac. 77. = „ 10 | 
[7 325. : g) See 2. Com, Dig. © Baron et 
c) 1. Salk. 127. 1, Lg. Ray. 2368, *© Feme” (V.). 8 

12. Mod. 207, | : 
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*( 342] | Hilary Term, 12. Geo. 1. In B. R. 


ie promiſe made by * his teſtator after coverture to pay ei 
* ms 15 Wor *a year to the wife during her coverture ; after a verdi& for the 
8 44 . aintiff, it was moved in arreſt of judgment, that the action ſhould 
5 brought by the huſband alone, becauſe the whole benefit was to 
him, for that the promiſe was made fince the marriage; hut 
it was adjudged, that the huſband alone mou wi the aQtion or 
join his wife (2). 


Tux Cour inclined againſt the plaintiff, for it being laid ad 
dammum iþforum made the declaration ill; and fo i it was aQudgedin 
Cro. ies 479. | 

(s) 


Caſe K Ml,yer againſt Vellop. 

AN ATT &CHMENT was granted upon affidavits made againſt the 
ar ame hl defendant for a reſcous, and this was before the ſheriff had 
— 3 _ —_ returned his writ, which being nay to the old practice in ſuch 
has returned Caſes, it was ſet ade. | 


the writ. Ame, 110. Cæſar v. Holt, S. F. 


Caſe 272. | Read againſt Marſhall. 


Where the wiſe THE PLAINTIFF brought an ation againſt the defendant for | 


- entering his houſe, taking away his goods, and for beating his 
yoke with the =. and 2 by De and upon W . 


action. . es the jury gave one hundred pounds damages, 


S. C. ante, 26. 
| l The defendant moved in arreſt of judgment, that = 
eee to be joined in this action. 


Cro. Jac. on, To WHICH it was anſivered, that beating the wife was only 


502. 538. 
8 laid to aggravate the damages. 


». Come, Salk. Tux CouRT ſeemed to be of that opinion (a). 


21g. 
(% It is fad, S. C. Fort. 377. that it was held well, though the wife did et juin 

8 Caſe 88 Anonymous. 
| FON A MOTION in arreſt of judgment in an action of debt 
— the upon a bail-bond, wherein the obligor was bound in qua. 


obkgoris bound drant libris, Conditioned, that T. S. ſhould appear on the return of 
in quadrant lit ris the 

is good. _ writ. 

Cromwell - The objection was, that the word ® quadrant” is inſenſ ble: 
Orunſden, Salk. t is true, if the condition had been for payment of money, ſo that 
* it might explain what was meant in the bond, it might be good; 
„ e but where the bond is lingle, or the condition i is for doing ſome 
EF” 281. collateral act (as in this caſe it was), which does not TRA what 


ſum is intended 8 there it is Ns FR 
V Ta 
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B 82 = $ ws 
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lay pounds. 


| Hilary Term, 11. Geo. 1. In B. R. * *[ 2440” 
# To which it was anſwered, that it may be well on the roll, K. 


Tux CovuRT thereupon ſtayed all proceedings until THE ROLL 4 
was brought in; and ſaid, though the condition of this bond was 
collateral, yet the bond being made according to the ſtatute 
13. Car. 2. c. 2. by which it 1s enacted, © that none arreſted b 
« proceſs, &c. in which the true cauſe of action is not Apfel 
« and for which the defendant is bailable, by virtue of the ſtatute 
«-22. Hen. ©. c. 10. fhall be forced to enter into a bond, with 
« ſureties for appearing, in any ſum exceeding forty pounds, 
and the condition of this bond being for appearing, &c. that may 
explain what is intended by the word & guadrant in the . 
22. forty pounds, according to che ſtatut nib 


ty Cotton againſt Owen. | Caſe 274. 
PR EPLEVIN for taking his goods. The defendant avowed, A . 


and juſtified the taking damage feaſant. The plaintiff replied, — eee 


that the goods were there, &c. by virtue of a demiſe made to him on dne, 


by the avowant himſelf, and that he entered and was poſſeſſed, &c. 8 

The defendant rejoined, and traverſed the poſſeſſion, but gave no f. Sund 455. 

anſwer to the demiſe ſet forth in the replication to be made by x. Wil 141. 

bimſelf. For which reaſon the plaintiff demurred, and the defend- 5. Com. DE. 

ant joined in demurrer. | | AE. | a 
IT was INSISTED for the plaintiff, that ſince the traverſe of the 

poſſeſſion was immaterial, and nothing ſaid as to the demiſe {aJ, 

tie plaintiff ought to have judgment, 3 


And accordingly judgment was given for lim. 
. 27. Co, 10. Hob. $1, 
Perry againſt KiK. 2 | Caſe 275. 


]N AN ACTION brought againſt the defendant for goods ſold and A latitat may be 
delivered, the plaintiff declared in afſumpſit, and in his declara- ſued out before 


ton laid ſeveral counts, and alſo declared on @ promiſſory note. _ © 2 
Upon non aſſumpſit pleaded, the parties were at iſſue. — declare 
g before the cauſe 


THE CoUNSEL for the defendant inſiſted, at the trial of the gf a cdion ariſes, 
cauſe, on a ſpecial lets and that the defendant did not owe £ 7 
the plaintiff anything at the time of the arreſt; and for that pur- [ 344 ] 
poſe he inſiſted, that the plaintiff might produce this note, for 8. p. Ventr. 23. 
he only proved the ſale and delivery of the goods, whereas he S. P. Barnard. 


ought not to proceed on that count and no other. ERS. Bel B. 3 
THE COUNSEL for the plaintiff * thereupon produced the note Cro. Jac. 562. 


Gated the eighteenth of April 1724, which was for the payment of 1-3 _ 
| 3 2 8 Dougl. 62. * 
Tidd's PraQ. 289. Comp. 454. 1. Com. Dig. * Action (E.) 
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Hilary Term, 11. Geo. 1. In B. R. 


mar THE COUNSEL for the defendant then produced a receipt under 


n the plaintiff's hand, by which it appeared, that the defendant 
Rus. tohave fix weeks en the tos of the note to pay this +" 
therefore the plaintiff: cannot maintain this action, becauſe * 
proceſs againit the defendant bears teſte on the eighteenth May ; 
ſo the fix weeks were not yet expired. N 
To wick it was anſwered, that the declaration was of 
Trinity Term, which was above ſix weeks after the date of the note 
and that is the only thing of which the Court ought to take notice; 


for the original proceſs was only to bring the defendant in 


cufiodia mareſchalls, which may well be before the cauſe of 
Tux Cour held that to be the conſtant difference; for the 


plaintiff may ſue out a latitat before the cauſe of action, but he can. 
not declare until. after the cauſe of action ariſes (a). 


(a) Foſter v. Bonner, Cowp. 454 Ward v. Honeywood, Dougl. 67. 


_ Cafe 276. | Ancell againſt Sloman. 


A plaintiff THE PLAINTIFF being admitted in forms pauperis by this 
who ſues in for- Court, brought an action againſt the defendant, in which he 
r auer g was nonſuited, and was taken in execution for the caſts of this 
Pt nonſuit, having an eſtate fallen to him ſince. - 


IT was MOVED, that he might be diſcharged, becauſe by the 


ſtatute 23. Hen. 8. c. 15. he who ſues in forma pauperis ih pay 


no coſts, but ſhall ſuffer ſuch puniſhment as the Court ſhall think 
OY | | | | 
Tux Cour was of opinion, that if the plaintiff was a pauper 
when the cauſe was tried, he ſhall not pay coſts, and the deſcent of 
lands to him ſhall not have relation to that time. | 


S0 A RULE was made to diſcharge him. 


| Cafe 237. The King againſt The Officers of St, Mary's Pariſh in 
5 Marlborough. | | 


 Mandomus to the MANDAMUS to 2 to make a rate for the ſupport af 
zuſt ces to mae the poor of the pari of St. Aary in Marlborough. | 


rate for = | 5 
ber of 2 It was oppoſed, becauſe the pariſh-officers ought to make the 


8. C. 1. Stra. tate, and the juſtices are only to ſign it. | 
w To wick it was anſwered, that this motion was grounded on 
2. Sefl- Cales, the ſtatute 43- Eliz. c. 2. ſ. 3. by which it is enacted, © That if 


- s the juſtices of the peace do perceive that the inhabitants? of an 


345 1 c parith are not able to levy among themſelves ſufficient ſums of 
| money for the maintenance of their poor, that then the faid two 
« juſtices ſhall and may tax, rate, and aſſeſs, as aforeſaid, any * 


« of other pariſhes, or out of any pariſh within the hundred Taz Kixe - 


x WM © where the ſaid pariſh is, to pay ſuch ſum and ſums of money to _ * e, 11 
* « the churchwardens and overſcers of the faid poor pariſn, for the „ gr. M 33 14 
'% « {aid purpoſes, as the ſaid juſtices ſhall think fit, according to the perm, wm 4 
T intent of this law.“ £24 * 308 3dp $8 Gat | 4 
8 . I | * : 0 _ 5 7 4 

Thereupon a mandamus was granted, directed to the juſtices ; ©: 

of WI 2nd, PER CURIAM, as this is a matter of right, they ought to make 7 
(a) v_ 5 3 ; 14 

e: , 7 f > | ! : ; ; 
Fu a) The juſtices made an order, that uamum, and not to the duration, of the ! + 
the pariſh ſhall contribute ſo long as xve contribution. 1. Stra. 750. 8. C 16. 1 4 

of « fall think fit * and it was quaſhed, Viner Abr. 416. Mr. Conſt's edit. Bott's 1 
becauſe the direction g ven to the juitices P. L. 1 vol. 306. 2 5 f 4 

. by the 43. £4. c. 2. . 3. is only as to the 8 Weds ; | 
| | | Rs” | il 

Ns . . 8 f o 24 : n £ 3 a 
Phillips againſt Doelittle. Caſe 278. | 


A LEASE was made, reſerving rent; and for non-payment In ejectment for” 
thereof, that the leſſor might re-enter. The rent was not non- payment of 
paid; and thereupon the plaintiff brought an ejectment, and had ut the Pro- 


* 
Foo 


Serre * * lady 
e et Worn on S404 eee 


—— — 8 ä 
2 A _ : 


judgment. | i f | | ſtayed upon | 

is A MOTION was now made to ſtay the proceedings upon pay- am yo” ihe 4 
| - P 1 4 

ie ment of what rent was due, and all the coſts to this preſent time. gc. though the 4 ! 
2 = 
1 


A RULE was thereupon made, that the defendant ſhould go Rene? A * 
before THE MASTER, &c. and that he ſhould take an account ment. * 
of what rent was due, &c. and that proceedings ſhould ſtay in Ante, 05. 
the mean time (a7). Ma | Pioſt. 379. 


Alfter wards it was moved to diſcharge this rule, becauſe it was ©: Pig. 470. 
made on an extraordinary motion; for the common motion is to ſtop aa * o. 
er proceedings on payment of what was due; now there can be no 5. 8 Dig. 


of proceedings after judgment. 5 * leader 
To waicn it was anſwered, that though the plaintiff had judg- (E. 10.). 
ment, yet this was a proper motion where ſuch judgment was in 
cctment ; and this entirely depends on the rules of the court. 


Curxia. The Court uſually ſtays proceedings in ejectment on 
reaſonable terms, at any time before execution executed. 


f But in this caſe IT WAS RULED, that if the defendant did not 

| bring in to THE MASTER, within three Cays, what rent was 
juſtly due, and the coſts, that then the plaintiff might take out 

e execution (6). | ; | 1 5 
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(a) See 4. Ces. 2. c. 2. caſe of Goodtitle c. Holdfaſt, 2. Stra. goo. 
n (5) See Downes v. Turner, Salk. 597. and Stevenſon v. Noright, 2. Black. - 
if Sauth v. Parks, 10. Nod. 383. Wi- Rep. 746. Haldfaſt v. Morris, 2. Will 
y thers v. Sturdy, Bull. N. P. g7.—Sce 115. 7 f ; 3 
eus ſtatute 4 Geo. 2. c. 28. and the 8 e 
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- Hilary Term, 11. Geo. 1. In B. R. 


Gaz Martin agi, Pritchard. 

Where payment AN ACTION or BEBT was brought in the court of common 
| befave the day is pleas, on a bond conditioned to pay a hundred pounds with 

payment at the intereſt on the fifth day of December, Sc. he defendant pleaded, 


that after making the bond, ct ante diem impetrationis brevis oripi- 
2 1. Stra. „lis * N the firſt of December, 3 tae money, &e, 
ce i, The plaintiff replied, © non ſolvit mods et formd.” The defendant 
Cro. Elz. $23. demurred ſpecially, for that payment before the day was no good 
672. plea. The plaintiff joined in demurrer; and judgment was given 
* 33- for the plaintiff in the court of common pleas. | | 
Scr — A urit of errof was brought in this court. 
2. Wi. 173 | 


&. W. 29.). iſſue was held immaterial. The a in the plea, though coming 
446 after the videlicet, cannot be rejecte 
"Th: [ 34 I with any matter precedent. | 


Tus CourT. In the caſe of Merril u. Joceline, the defendant 
ſhould have pleaded ſlvit ad diem; but having pleaded a payment 
before the day, the point in ifſue only turned on that fact, which 

made the iſſue material only if found one way; therefore in that 
caſe the plaintiff ſhould have demurred. In tiis caſe the day is 
intirely immaterial ; this is a plea upon the ſtatute of 74 : 
Anne, c. 16. fo that the queſtion is only, whether the principal and 
- intereſt was paid before the original ſued. If an original be pro- 
duced ſubſequent to the firſt of December, the plea will be good; 


for the day is only form. | 
The judgment was affirmed (c). 
0 Te. Mcd 147. ” Rep. 210. 2. Burr. "0d Winch a. 
e) co. Jac. $50. 536. Parton, Buller N. P. 174. Sturdy v. 


(c) See Cowne 2. Barry, 2. Stra. Arnaud, 3. Term Rep. 601. 


Caſe o. Parſons againſt Peacock. 


2 1 REPLEVIN. The defendant avowed for a rent charge deviſed 
vpon iow, dy his grandfather to his uncle, and bis heirs, which was now 
gent of a third deſcended on him, this avowant. Ihe plaintiff, in his replication, 


Amn in the life= confefied the deviſe, but ſet forth a claule in the fame will by which 


— of thole - the rent-charge was to ceaſe. 3 | 
*# 2347 ] » The caſe was thus: A. being ſeiſed in fee, and having three 
S. C. >. Abr. ſons, deviled Black-Acre to Giles his eldeſt ſon, and to his heirs, 
340. and M hite- Acre to Edward his ſccond fon, and his heirs, and 
bes 2 @ rent charge of fifty pounds a year, iſſuing out of White- Acre, to 
| * 0p" mg Roger his youngeſt ſon, and his heirs 3 © Pao Iso, that if _ 

| he cats 5 


= © tn mn - 


r 


* 9 0 


: Hilary Term, 11. Geo. 1. In B. R. 


. his ſons ſhould die without iſſue, living the other two, ſo as his 


« eftate in lands ſhould come to the other two ſons, then the rent 
« ſhould ceaſe.” Giles died, leaving iſſue John Peacock, the 
defendant ; and Roger died without iſſue. 1 oe 


Paxsoxa 


PEACOCK. 


This contingency could never happen, becauſe Giles had iſſue, 


and he being dead, and Roger likewiſe, without iflue, their eſtate in 
lands could never come to two, where Edward alone was ſurviv- 
ing; therefore the rent-charge muſt deſcend to the defendant as 
15 at law, being the ſon of Giles, the eldeſt fon of the teſtator z 
for this is an executory deviſe to two on the contingency of one 
dying in the life-time of the other two, which contingency muſt 
ariſe within the compaſs of one life, otherwiſe it is void ; 
for it is plain, that the teftator intended this benefit of ſurvivorſhip 
during his ſons lives only. | g 


And rh Cour being of that opinion, judgment was given 
for the defendant. | ho ud 


Memorandum. 


IR JOHN PRATT, Chief Fuftice of the Court of King's 
Bench, died on Wedneſday the twenty-fourth day of February 


1725. He was ſucceeded on the third of March following by Six 


ROBERT RAYMOND, Knight. 
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& Roben Raymond, Aut. Chi Juhi #5 | 
Sir Lyttleton Powys, Kun. eee. 4 
Sir John Forteſcue Aland, Kit. | 
James Reynolds, E/ . 

Fir Philip Yorke, Kur. Attorney. General. - 

Sir Clement Wes. Kit. Solicitor Gina, 


| Heavyſide Por Dicks. tt 
che fatue z. Geo. 1. ci 24. (a) it is added 4 That if Bankruptey in 
« the commiſſioners ſhall a to the lord chancellor, that the principal 
<« the bankrupt hath made a full diſcovery of his eſtate, and ſhall hot avoid a 
if four parts in five in numbef and value of the creditors ſhall jus un — 
<« fign ſuch certificate, and teſtify their conſent to the allowance ES the bail. 
© thereof, and if it is allowed'by the lord chancellor, then if the | 
ce bankrupt be taken in execution, he; upon producing ſuch certi- 
tc ficate allowed and confirmed, &c. ſhall be difcharget by any 
Judge of that court wherein the judgment was obtained.” 


In the principal caſe, there was judgment againſt the defendant, 
who became a bankrupt, and the plaintiff did not come before the 
commiſſioners to prove his debt, but took out a ſcirs Facias againſt 
the bail; and after two nihils returned, had es NE ; 
and — were taken in execution. 


— 


* 


| () See 5. Geo. 2. e. 30. . to. & 13. 
vor vit. FR D 4 - ES: wa BP. 


Eaſter Term, 11. Geo. 1. In B. R. 


Hzavrsir TT was NOW MOVED, that they might be diſcharged, becauſe 3 
a ago | Certificate of the commiſſioners allowed by THE LORD cyance. 
ron is x diſcharge of the principal, who, if he had been taken in 
execution, would have been diſcharged upon producing it. 


| Tas Cook r. The judgment againſt the bail being regularly 
obtained, there being fifteen days between the feſe of the firſt writ 
; _ of ſcire facias and the return of the ſecond, and two vihils return- 
[ 349 ] ed, bankruptcy in the principal ſhall not be given in * evidence to 
avoid ſuch a judgment regularly entered againſt the bail (a), _ 
fa) See Wockey wv. Codbe, e Southcete o. Braithwaite, 1. Term Rep, 
244. Tudway v. Bourn, 2. Burr. 716. 624. 
Walker v. Giblet, 2. BL Rep. $32. ES 


- Caſe 283. EE. Griffith's Caſe. ; 


| 88 TEBT oro A BOTTOMRY BOND conditioned, that ſuch 2 ſhip 
bond to pay ſhould go from London to Buenos Ayres, and return, thither 
within cen within eighteen kalendar months without any deviation (the danger 
——_— my of the ſeas excepted), and that then the obligor ſhould pay ſo much 

dn ar che end 5 money, &c. within twenty days after ſuch return, or at the end of 

eighteenmontlis, eighteen months, &c. e 3 8 e 

if the deiendant TINS a ot a bins arti A... 
plead a return T he defendant in his plea did not anſwer the deviation, but pleaded 
— 1 that the ſhip did return within eighteen months, and that he paid 

— ; K money within twenty days. ; [ 

rrenty Gaye, * The plaintiff did not demur to this plea (as, he might for not 

replication tra- anſwering the deviation), but replied, and traverſed the return of 
verſing the pay the ſhip within eighteen kalendar months. 

ment, . admits 3 ed 3 e 

the breach. To which replication the defendant demurred, and the plaintiff 
Plow. 13. 172. joined in demurrer. SS. OS 2 1 ä — 
Co. Lit. 72. PEE Be Mme © $7 | 8 | 

2. Roll. Rep. 22. TIT WAS NOW INSISTED. for the plaintiff, that the condition 
Yew. 193. being in the disjunctive, via. to pay ſo much money within twenty 

Cro. Eliz. Sag. days after the return of the ſhip, or at the end of eighteen months, 


2. Ld. Ray. the ſhip did return within eighteen kalendar months; which being 
1039. traverſed by the plaintiff was confeſſed by the demurrer; ſo that 
tiff muſt have judgment. 5 | 


| And by the opinion of TRE Coux r judgment was given for 
him accordingl y. . | | 


Anonymous, 


ter the profits of the king's bench priſon, towards the payment of 


the faid debt. | EGS | _ 

This was oppoſed by the aſſignees of Boulter's mortgage, for a 
that there were fourteen thouſand pounds ſtill due to them for prin- * 
cipal and intereſt ; and that if the plaintiff would diſcharge that 


profits were received by the aſlignees; or might have been receiv =. * 
| ed without wilful default. | 8 
Which was granted accordingly. eke | NE” LOR 


Eaſter Term, 11. Geo. t. In B. R. 
„ Ane ee 107 25  Calbh 


HE PLAINT IFF, who was tutor to.two jour ſcholars in Cam- The C will 
bridęe, brought an action on the caſe againſt their father; and quaſti # writ of 

declared upon an indebitatus afſump/it to pay ſo much for his ſalary —_— My 
for five years and nine months; and upon a quantum meruit, c. for a time 42 


) 


incurred, which be muſt have if he has judgment upon this © f N 


Su 


record. 


And THE Count inelined to that opinion: 


- 


Wilſon againſt Machu. Cute 2893 

RY the ſtatute 8. & 9. Will. 3. c. 17. it is chatted, i That every Where judg= 
& perſon obtaining judgment againſt the marſhal or warden, went is had a- 
& &c. ſhall have thejr profits or ſome part thereof ſequeſtered to- = 2 — 
te wards the ſatisfaction of the debt with coſts and damages; but of the priſon 
<« that act was not to leſſen the ſecurity for money out of the mar- thall be fequef. 
& ſhalſhip of the king's bench priſon made by William Eenthall, iq: terea. 
« to Sir John Cutlery now veſted in his executor Ednrnd Bouitrr. See Stat. 35, 

The matſhal having ſuffered an, eſcape; there was judgment 8 
againſt him for eighteen thouſand pounds. | 

And now a motion was made in behalf of the creditor to ſequeſ⸗ 


* * 4 4 28 * * 


* 


debt, he might take the profits of the priſon to ſatisfy his debt. 

. Theteupon it was moved, that an account might be taken of 
what was due on that mortgage at the time the act was made, for 

it extends to nv farther ſum than what was then due, and what 


Ide King Tae t e Guan 
NE Hunt was bailiff of the corporation of Hhite-church in The court win - 
- Hamphhire, in the year 1722, at which time Batchelor was grant an inſor- 


clivſea * by the jurors ſummoned by the ſaid Flunt; and then . | gr 


appear to be a queſtion neceſfary to be tried. See Eſpinaſſe Dig 683, 
Dad 2 8 the 


Eaſter Term, 11: 8 1. In R. R. 
2 the mayor continued Hunt bailiff for che next year, vix. for the 


* . year 1723, being the year of his mayoralty. | 

x ee \"Fhereupon an information innature of a ee ee 
* op ed both again the ge and Hunt ſuggeſting that no man could 
"v3: 351] be — 79-0 bailiff who was non reſident, * and choſen by 
e 25; 675 and that bath the mayor and bailif̃ were non- reſi- 
| _ and theredave ——ů— And at the trial a 


3 42 


— 


FS 1 HE-QUESTION-OW. Was, „ Whether the mayor cbuld name a 
new bailift; or, Whether one Neeve, who: was bailiff before this 
mayor was elected, ſhould continue bailiff, becauſe, by the conſti- 

tution of this corperation, a bailiff duly elected is to continue in 
his office for a year, and until another is duly choſen, and Hunt 
was never duly choſen, pecauſe he was non-refident. d 


x And this being a A 5 hk 3 anomer information, &c. 
was granted to try it. 


-"Pzx:Cvnran. Informations in nature of a quo warrante may 


* 


de brought (with leave of the Court) at the relation of any perſon 


Foy to proſecute; and this is by virtue of the * 9. Ann. 
c. 28. the end of which ſtatute was to prevent frivolous and vex- 
atious controverſies, and therefore informations were not to be 


filed without leave of the Court; but the queſtion in this caſe 


. ae eee ee to be tried. 


1 2 
* * 


Cafe * "IH Phillibrown Aw Ryland. 


"HIS was a her action on the caſe brought by a ariſbione 
| — of gy i againſt the defendant, for ſhutting him — e dee 


ri ſioner out of 


eee e be having offered to come in and vote amongſt the pariſhioners. 


the ve u be plaintiff declared, that public notice was given for an af, 
nom" had a ſembly to be held in THE VESTR Y-RooM, adjoining to the cburc 
right to enter being ol uſual place for meeting; that every pariſhioner who pai, 
into that room. ſcot and lot had a right to be preſent and vote at THE VESTRY 3 
S. C. ante, $2. that the plaintiff was a pariſhioner, &c. and paid ſcot and lot, and 
5. c. 2. Sta. was coming to the faid veſtry, but was ſhirt out by the defendant, 
624. Jo that he could not be preſent and give his vote at the meetin 
1 of the pariſhioners, and confutin for the good of the pariſh, 22 
1. Com. Dig. quod, Sc. | 


Addon on the "The defendant bad ſpecially to this Stari for that 


e the 1 not 2 N win nan > by his 3 ſhut 


out. 
- The plaincif joe in  dqurer Pint 46's a3? 


a 


WIS 


Eaſter Term,; 11. Geo, In B. R. 
Ir was ARGUED: for ibe defendant, . 


Fist, That an action on the caſe could not be maintained, 
without ſhewing ſome ſpecial damage. © 
- SECONDLY, That where ſeveral have a. right in common with 
others, the law will not allow that one of them ſhall have an 
action, becauſe this would create multiplicity of ſuits. - The of- 
fence in this caſe was ſhutting the door; which is an offence 
equally to every inhabitant, being equally a damage to each; and 
therefore ought not to be puniſhed by action, which would be in- 
finite, but as a nuſance, by indictment ot information: as for in- 
ſtance, where a man ſtops up à way, the law will not allow an 
action to be brought againſt him by one, without ſhewing ſome 

ial damage to himſelf; for the conſequential damage which 
may happen by ſtopping the way, will not ſupport an aHion (a). 


* 


So where the cuſtom of the manor was for th e copyholders to 


name their ſucceſſors; and a copyholder having named one to ſuc- 


„ Putterorown 


RyYLAxD 


« 23 WP 


* [ 352] 


ceed him, the lord refuſed to admit wy. for which he brought an 
d 


action, but it was adjudged, that it did (5) not lie (c) ; for if one 
might bring an action, every one might do the like ; therefore to 


avoid multiplicity of actions, it was held that this action would not 


lie. So where à lord of a manor brought an action againſt the 
vicar, for not celebrating the ſacraments in his-pariſh- church (d), 
it was adjudged that it would not lie, becauſe the right to receive 
them was in comiſion to all the pariſhioners, and he had laid the 
right in himſelf et in omnibus tenementibus ſuis, but it might have 
been otherwiſe if he had laid the right in himſelf and family. And 
the reaſon why the action would not lie is, becauſe the not cele- 
brating the ſacraments was an equal damage toall the pariſhioners, 
and therefore one alone ſhall not png fa action ; for if he might, 
it would multiply actions, which the law will not allow: beſides, 
the plaintiff had a proper remedy in the ſpiritual court. And all 
this was adjudged in Williamss Caſe (e), which was an action 


for a common nufance in the highway; and it was held that it. 


would not lie, becauſe it was unreaſonable that any particular per- 
ſon ſhould have an action where the damage was in common to 
many; for if he ſhauld, then every man might have the like action 


againſt the defendanty and ſo he would be ꝑuniſhed many times for 
the fame cauſe ; but if one has a more particular damage done to 


him than another, in ſuch caſe he may bave an action for that 
particular injury, but not for a nuſance, becauſe that is common 


to all people: and the common law has appointed another method 


to puniſh offenders of that nature, viz. by preſentment at the leet, 
or by indictment., So where an action was brought by one of the 
inhabitants of Littlebury againſt the defendant, for not keeping up 


an ancient ferry-boat there, for them to paſs over the river toll- 


(a) Ow. His $4. 4665). 54 (2-1 nts rh, 
() The chief reaſon was, becauſe the ( —£_lt th nl 
copyholder before admittance: had neither (e) 5. Co. 73. : 
Jus in re nor ad rem. C. Jac. 368, pl. 2. vir eee: 


9 dis 
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Eaſter Term, 11. Geo. 1. In B. R. 


Purrtrpnown free, it was held, that this ation would not lie (a), becauſs the 


again 


RY IAN. 


iel 


| nr morning wp the - boat was a damage to all people wha 
on to pals 


had oc t way, but the not paying toll was 

eaſement to the inhabitants of that vill only; but an action would 

OO inhabitant of Litelebury for taking toll, for that is a pri 
vate right. So where the plaintiff brought an action for ſtopp —.— 


: 2 highway near his colliery, the Court was divided whether the 


action would lie (5), for that it was the king's highway, and the 


| Hane a Convenience to pals, but no right to the way. 
THIRDLY, But admitting this action would lie, yet this * | 


ration is not good, becauſe the plaintiff did not ſet forth any legal 
he 


or preſcriptive right in the pariſhioners to meet at a veſtry. 


the — of ſome other perſon where the plaintiff had no right to 


; ps laintiff ſhould have alledged a right in the inhabitants, time 
h 


ereof, &c, to be preſent and vote; for otherwiſe there may be 


a ſelect veſtry, which was the caſe here; and the intent of this 


action was to try the validity of ſelect veſtries, It is true, he al- 
Jedges that every pariſhioner who paid {cot and lot had a right to 
be preſent and vote, &c. but that . be a voluntary right, for 
the 1 ate no body * to * any legal or N 
tive right 


FourTHLY, Beſides, the plaintiff did not ſet forth chad 8 


riſhioners had a right to meet in this room, and if they babe no 


ſuch right, then the action will not lie for ſhutting the plaintiff out 
of that room, for it may be in the defendant's own houſe, or in 


As treſpaſs will not lie for taking g goods from the perſon of 
the the plaimiff * v. 
they might be the es s goods for 85 thing that erg to 
the contrary. 8 

Ftrr lv, Neither did the plaintiff ſhew, that the right was in 
all the pariihioners, or that this was a ſelect veſtry. 


Tuosg wHo ARGUED for the Nan anſwered pe ohen 


5 N by the defendant's Counſel. 


Fast, As to the objection, that this was . 72 ine injurid, 


| * that the plaintiff ſhould ſhew ſome ſpecial daniage to himſelf, 


&e. it is true, an action will not lie for a damage without an in- 


het ; but it does not follow from thence, that an action will not 


for an injury without ſhewing ſome ſpecial damage; for every 


injury implies N which is wind or 1 the os in the 


margin (4). 


* (0) This is the eaſe of Payne v. Part- aQtion well ly. $.C. * U Ray: . 
ridge, 2 det. 289. 1. Show: 243 8.8. 22. Mod. 263. | 
(6; Ivefon v. More, 1. Salk. 15. (e) Yelv. 36. | 
s.C Comy. Rep. 58. But this caſe was (4) Year Book 21. Hen. 4- ol. 47. 
ee argued before all the Juſtices Cro. Jac. 478. 1. Roll. Rep. 21. 
ee eee e 1. Vent. 206. 2. Vent . 2. e g 5 
Exchequer at Serjeams . Jon, and they Gy n 596 37 
E that the . 
N 3 SECONDLY, 


$ he ſhews that they were his on goods (c), for 


* Oe PT OY CT” ö 


Eafter Term, 11. Geo. 1. In B. R. 


' S$rcoxnpLy, As te the objection, that this action will not e 


lie, for if it ſnould, there would be multiplicity of actions againſt 
one perſon for the ſame offence, all the caſes cited on the other 
fide to that purpoſe are, where there was another remedy to puniſh 
the offender, either by information, preſentment, or indictment (a); 
but in the principal caſe the plaintiff had no other remedy but by 
this action, for there was neither a breach of the peace, or any 
public nuſance. 5 e 5 
THIRDLY, As to the objection made to the form of this decla- 
ration, that the plaintiff did not ſet forth that he had a right to enter 
the room where the veſtry was kept, that is anſwered by ſhewing, 
that there was a general ſummons for the pariſhioners * to meet 
en ſuch a day, and in ſuch a room near the church; and admitting 
it to be the defendant's room, yet if he let it for that day, it is then 


the room of the pariſhioners for that day; and this the Court will 


preſume in this caſe. | | 
\. FourTary, As to the * that if the pariſhioners had 
any particular right to a ſe] 

forth by the defendant in pleading, which he had not done, but 


demurred (5); and the plaintiff had ſet forth a ſufficient right at 


common-law to entitle him to this action; for he declares, that 
every pariſhioner who paid ſcot and lot had a right to be preſent 
and vote, &c. and that he was a pariſhioner, &c. and paid ſcot and 
lot; and the pariſhioners are a body politic for that purpoſe, and 


for many other purpoſes ; pariſhioners may make rates for repair- 


ing their church, and may diſtrain for ſuch rates (c). 


FiFTHLY, That ſince byz-laws bind the property of every in- 


habitant, it is reaſonable every inhabitant ſhould have a right to diſ- 
ſent from or to approve them. They have power of electing their 
own officers amenable only to themſelves (4). They are a cor- 
poration- to make bye-laws for mending the highways, and for 
making banks to keep out the ſea, and for repairing the church 


and making a bridge, &c. or any ſuch thing which is for the public 


good; all which was reſolved in The Chamberlain of Londan's 
Caſe (e). And by the ſtatute 3. & 4. Will. 3 c. 11. and 7. Ann. 
c. 17. ſ. 4. they are made a body politick to ſeveral other purpoſes, 
as to tax and levy the rate for maintaining the poor, and to tax 
the pariſh to make and maintain engines for extinguiſhing fires; 


and by the ſtatute 9. Geo. c. 7. ſ. 4. they are made a body poelitick - 
for purchaſing work-houſes to employ the poor, and conſequently. 


(% See the cafe of Ahby e. White, was bad in this caſe for want, of proper - 


2. Ld. Ray. 949. 6. Mod. 50. 8. St. allegations. —NoT# te the former edition. 
Tr. $9. 3. Salk. 18. Pi 2 (c) Year Book 44. dm 3. pb 19. 

(5) It was inſiſted that the right of 2. Mod. 194. TY 
the plaintiff was confeſſed by the de- (4) Gibſon's Codex, 241. 5. Mod. 
murrer ; but it was anſwered, that no- 


325- 175 r % * 14 1 [ 
thing is confeſſed by a demurrerbut what (e) 5. Co. 66, See allo, 8. EF 
Mod. 194. e 5 


is well alledged, and that the declaration 


veſtry, that matter ought to be ſet 


Dd4 * every 


agar, . £ 
RvyYLAKXD,” 


* [| 354) 


Panzern hath be be t 
b every rig a rig to pre at i their bean meet. 


* l 
 RaymonD, Chi pee, The plaintiff does not ſhew 
to TH? VESTRY to which he claims admittance ; ſo that 1 
» had no right to come in, the ſhutting the door againſt him could- 


be no injury to him. But I am of opinion, that this action had 


been maintainable if a right had been ſhewn.* There is a difference 


hetween an act which is a common nuſance, and an act which diſ- 
turbs the particular right of any perſons; for the latter will intitle 


. the perſons injured to their ſeveral ations, tough * wy *. 
hundred or more perſons injured. 


ForTESCUE, Fuftice. In the caſe of As Soley (a) the de- 


fendant was indicted for taking off the door of the guild-hall of a 


corporation; which indictment after a verdict was held il}, becauſe 
no title being ſhewn to the 3 it might be the freehold bad 
the defendant. 


RE NOL ns, Fuftice. The FRO WATER] is ill for the Aon 


that was taken. But without difficulty I ſhould hold the action 
maintainable if the declaration had been good. Every pariſſiioner 
bas a right to aſſemble, and if illegally obſtructed, he has no re- 
medy but by an action on the cafe, No information can lie unleſs 
there be a riot or breach of the peace. The cl of TR. Ve 


32 (6) WEIS in point. 

_ oo 4% 1-5ak vs. 8.0.3. Mo, 
3551 ; | 5 
Caſe 88. . * Kent againſt 3 


An action of [ROVER i in the common pleas. The plaintiff declared foe her 


dower of three dower in three meſſuages, and three tenements, &c. The 
renements is nat tenant confeſſed the action; upon which judgment was given to 


doo, for RE” recoyer her dower and damages. 


certainty of the a 
« coy apa A writ of error was brought i in this court, and the errors a | 
5 ſigned were | 
S. | * 

Ray. 1384. FixsT EXCEPTION, That the worll '* redement”” was al 


 8.C. 2. Sus. ſuch an uncertain ſignification in the law, that the ſheriff could 


— not deliver poſſeſſion of it; that by the concurrent authorities in 
Gon: 2 20S: the books, an ejectment will not lie of & a tenementꝰ for the rea: 
. Com. Dig. fon before mentioned (a), neither can 4 fine be levied of it (5). 


CO" SscoxD EXCEPTION, The plaintiff did not ſet forth, that her 


2. Sera. 834. _ huſband died ſeiſed, for which reaſon no damages can be recovered | 


(s). Rut ſee My. Nolan's edit. of 1. Sid. 295, March, 96. Noy, 36. 
Strange, 334. and the cafe of Maſſey, v. 8 Ve Cro. 75 21 621. Oro. | 
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+ A Jaws £* yas 
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by the ſtatute; and yet the ſheriff has executed a writ of inqui 

by damages, and by virtue of the writ habere facias ſeiinam has de- 

livered to the plaintiff ſeiſin of ſuch a houſe, &c. or ſo much there 

of as aan pounds a year, which is void for the iner 

rainty.. 135 

Tut Wc for the plaintiff argued, that i in dower there. 7 

vas not fo much certainty required as in a pracipe quod reddat, or. 7 - 

other real action, for a writ of dower lies of © a garden, *acroft,” ._ . 

or © a cottage (a); tut if it did not lie of <a tenement,” yet ge 

tenant coming in, and confeſſing the action, has made it good; „„ 

a plea often aids defects and uncertainty in a declaration. It is 3561 

certainly ſo, where the defendant has pleaded collateral pleas to a 

declaration where the demand was not ſufficiently ſet out; this is 

proved by the caſes of Slack u. Bewjal (b) and Buckland v. 4 

Otley (c), and by a late caſe between Gibley v. Williams (d). a 

Debt by an adminiſtratrix upon a bond; un eff factum pleaded; 

and found for the plaintiff; an objection was taken to the declara- 

tion for not ſhewing the letters of adminiſtration, nor by whom 

granted, nor ſo much as ftiling herſelf adminiftratrix of the debts, 

goods and chattels of the deceaſed ; but it was over-ruled, the 

plaintiff*s title being admitted by the plea. & 


As to THE SECOND OBJECTION concerning damages, it is ver 
true, that the plaintiff ought to have ſet forth, that her huſband _- 5 
died ſeiſed, &c. and it is a fatal error to omit it ; but it is an f 
error for which the judgment for damages ſhall only be reverſed; _ Bhs 
for in dawer the judgment is complete before the damages are re- | 
covered; it is like a quare impedit, where the firſt judgment is y 
good by the common lau- without damages (e). | a 


Tun Copxr. Here is a demand made of a ſpeciſic Fen 
which is to be recovered and aſſigned by the ſheriff. The con- 
feſſion cannot aid the uncertainty. The caſes quoted are diffe- 
rent; for there money only is to be recovered. “ Tenement” is 
uncertain; The declaration cannot be maintained. | 
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Judgment was reverſed. 1 "Ye AG are Rt 24 
„ You Soak 3. Hs 6. pl. 3. K . . 
abradged by Brooke, «© Dower”? 8 ; (4) Hilary Term, 12. Will, qv, AD 

(6) Gn. Jas. 58. 8 (9 n . 

Burland a0 Tyler. 1 wan! : Gl 289. 
AN ADMINISTRATOR brought an action of debt in the debet If a plaintiff as 
et detinet againſt the heir of the obligor, and concluded his adminiſtrator | 

declaration, ad damnum ipſius the plaintiff, &c, _ | 2 ene, | 

On demurrer to the plea, which was admitted to be ill, 5 3 
OT in form only, and no advantage { ſhall be ebe up » Ende E 
N 1305. — 7 


Tor, 


Fafter Term, 11. Geo. 1. In R R. 


Brazaft® Tor, for the defendan dant, inſiſted that the declaration was naught, 


ran to which he took two exceptions: 


Trin. 


Mo. 566. Firs. That the action was brought againſt the beir in the 


Cro. EU yrx. debet et detinet, when it ſhould be in the derinet only. 
SY 54% SECONDLY, That che declaration concluded, 4 ad damnum i 


5 — « fzs the plaintiff,” when it ſhould be in retardatianem 1 
5. Rep. 32. a b. Hain. 3 
Lev. 124. 
3-11 BY _ cured, if after a verdict, by ſtatute 16. & 17. Car. 2. c. 8. and if 
< hade » fo, it will be cured by ſtatute 4. Ann. c. 16. being after a general 
(2. E. 1.). demurrer. bs | 
— Bac. Abr. Tur CourT. The 16. & 17. Car. 2. c. 8. called The Oxford 
Ad, cures the defect, if a verdi has paſſed; and by ſtatute 4. Hun. 
5 c. 16. judgment is to be given without reſpect to any defect in the 
declaration, unleſs ſhewn for cauſe of demurrer, to as the right 
of the cauſe appears. OED 


As to THE SECOND EXCEPTION, this is only matter of form. 
Beſides, the modern precedents are according to this declaration. 


And judgment was given for the plaintiff. 
1 5 > 
Caf: 290. The King again Weſtbury. 


* 


Indiament for « T HIS was an indictment againſt the defendant, for that T. S. 


geen muſt ſet - ® and other bailiffs, &c. did, virtute brevis domini regts de fieri 
forth the Fife facias, and a warrant thereon, levy the goods of A G. and that 
3 the ſaid defendant Weſbury with others did aſſemble, and riatosd 
am wirtute bre. ef routes did reſcue the ſaĩd goods, and aſſault and beat the bailiffs, 
wir, Ce. d. fri and fo diſturbed them in exccutione brevis et warrunti prædict. 


Sees, Upon not gullty pleaded, it was found againſt the defendant. 
he levied the 8 f | 
goods, c. and It was now moved in arreſt of judgment, i 


Mis 1 


ron 80 N FirsT, That the fferi facias was not well ſet forth; for it 


them, is not was ©* wirtute brevis domint regis de fieri facias,” without ſetting 
fufficient. forth the writ itſelf, and without mentioning the party's name. 


Co. Lit 303. $2 SECONDLY, It ſets forth, that there was a warrant ef 
u 


5 Oo. 121. dum exigentiam brevis prædicti, and that the defendant diſturbed 
4 Com. Dig. 


< Inditment” the bailiffs in executione brevis et warranti prædicti, which is ill; 


(G. 3.) for if there was no writ, there could be no warrant : it is true, this 
* _- — indictment mentions a writ, but it is not well ſet forth, and if fo, 


A the warrant.mult. fail; for the Court can never judge whether 


it is ſecundum exigentiam brevis, when no good writ appears to be 


E contra. his writ\ is ſet out by way of circumſtance only, 


rant would juſtify- tue biiliffs, or maintain this inditinent for the 


guid cum virtute brevis, &c. but if there was none, yet the war- 


Weep WS " Tm 


Cnarerz, Serjeant. The firſt exception would have been 


a ww ct RV wes > = 


Falter Term) 17. Geo- ts L MR. 


Tus CourT. It is very true, the balliff may defend himſelf Tur E. 
by the warrant, but a writ muſt be ſhewn to charge a ſtranger; 
and this is the conſtant difference in ſuch caſes ; and as this cafe 
is, an inditment would have laid for a ſingle battery, but the war- 
rant itfelf, and the diſturbing another in the execution of that war- 

rant, both refer to the writ; and that being not well fet forth, thoſe 
things which refer to it muſt neceſſarily fail JN E 


For which reaſon the judgment was ſet aſide. 


WxsTBURY, 


= The King again Grey, EQaſe 291. 
AN INDICTMENT was found at 2 quarter- ſeſſions held in Go/- Where by a ſur- 
11 cheſter before the juſtices of peace for the county of Eſex, render of a char- 
for a nuſance done there by the defendant, by laying pigs of lead wenge ES 
in the high-road. SRC 13 Sas 95 46154358 fled * 
The indictment being removed by the defendant into the court 
of king's bench by certiorari, the defendant pleaded, and ſet forth 
the charter of King Charles the Second by which this borough was 
incorporated, and cognizance granted to them to determine all 
pleas and affairs ariſing within that town; with a clauſe that no 
juſtices of peace for the county at large ſhall enter into the faid 
borough, nec deinde in — fe intromittant, nee eorum aliquis ſe Fes 
intromittat quovis modo, Sc. and that this indictment was void; 
being found there before the juſtices of the county, who had no 
juriſdiction in the faid borough. 1 1 
Tux KING'S CORONER replied, and ſet forth a ſurrender of the 
faid charter granted by Charles. the Second to this corporation, &c. 
and of all and every the liberties and franchiſes therein contained. 
The defendant rejoined, and ſet forth the letters patent of King 
William and Mary, by which all the lands, privileges and fran- 
chiſes of this corporation were granted, reſtored, and confirmed to 
them in as large a manner as at any time they enjoyed before the 
And upon a demurrer to this rejoinder, theſe points were made. 


 Finsr, Whether the king can by his charter grant to certain 3% . gun 

perſons, in a certain place, a power excluſive of himſelf, fo that at 11 54. 

no time afterwards he can adminiſter juſtice inthe ſame place: and 

if it ſhould be admitted that the king might grant ſuch an exclu- 

ſive power or juriſdiction, then, Whether he has granted it by theſe 

words in the charter, & that the juſtices of the county ſhall not Oy... 

« enter the borough, nec ſe inde in aliquo intromittant, Sc. 3 
Ms. Rexye for the king, admitting that ſuch an excluſive 

Juriſdiction is granted by this charter, argued, that the manner of 

demanding-cognizance is not legal. It was adjudged in the caſe © 


of Manners v. Fern (a), that the defendant may plcad cognizance 


(c) Fort. 258. 19. Mod. 125, 156. 5. Vin. Abr. 383. pl. 2. 
kT; 8 1 = . » * . a 2 8 45 
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Ter Kexe as well as the lord — it; but it was then held, that he 

muſt come the very firſt inſtance and make the claim. In this 

Ser. caſe the defendant ought to have pleaded the cognizance at the 

OT, + quarter-ſeſfions, and not to remove the indictment and then plead 
it aboye; be has by ſo doing elapſed the time allowed by law, 

Fur cniEr QUESTION was, Whether by the furrender of the 

charter made in the om my year of Charles the Second the cor- 

poration was wholly diſſolved ; for if it was, then the charter of 

King William, by which the lands and privileges were regranted, 

is void, becauſe it was to a corporation not in being. 

of 359 1 As to THE FIRST POINT it was argued, that this charter 
„granted in the fifteenth year of Charles the Second did not give ex- 

+” elafive conuſance to this corporation, but that there remained a 


ES 
— 8 


Dn are, that the juſtices of the county ſhall not enter the borough, 
nec ſe inde FI aligns mtiromittant, that is, they Hall not enter to 
exerciſe any juriſdiction: but this does not exclude them from 


entering to take preſentments and indictments for any miſdemea- 


nors committed there. It is like the grant of a franchile to re- 
g turn writs, but notwithſtanding ſuch grant the ſheriff is not ex- 
8 cluded.. So at the beſt theſe are doubtful words, and therefore 
| ſhall never be intended to enlarge the juriſdiction of this corpora- 
tion, ſo as to exclude the juſtices of the county. Os 
Tir SECOND POINT (a) was not much inſiſted on, becauſe if 
| the indictment was void, as tak,1 coram non juice, then there 
could be no octaſion of - pleading this excluſive conuſance below 
and immediately: but ſuppoſing there ſhould, a certiorari doth not 
make the merits of the plea worſe, for.the defendant hath done no 
act to admit the juriſdiction of the juſtices. Therefore this is not 
like a claim of conuſance, &c. becauſe in fuch cafe, the act done is 
only to be avoided by pleading ſuch claim, and that in due time, 
for otherwiſe juſtice might be delayed by an untimely claim. 
As to THE THIRD AND CHIEF ay; 5 2 by the 
pleadings, that the charter granted by King Charles the Second, in 
the Rent year of his reign, was Ahoy Fog and it was inſiſt- 
ee ed, chat by ſuch ſurrender the corporation was abſolutely diffolved, 
Aud if ſo, then the charter of King William and Queen Mary is 
Wholly void, becauſe it is not a grant of creation, but of confirma- 
| tion and reſtoring the liberties of a corporation which was not then 
| Roll. Abr. 523. in being, and fo could not take by fuch grant; and it ſhall never 
(F.) pl. . be taken for a charter of creation and confirmation too, for that 
Co. Rep. 52. a. would be to a double intent, which the law doth not allow in ſuch 
Co. Lit 264. a. cafes, Beſides, here are no words of creation, and thergfore it is 
29-Edw. 4. e. & Le that caſe in THE YEAR Book g. Edi. 4. c. I t. where the 


pl. 22. 5 - FFC E ; « «3-1 
>. Co. Rep. 56. King granted an office to Z. S. but it was held, if this was not an 


© (2) This is wrong placed, it ſhould part of Sejcant Cerym argument, ament, who 
have come in fol. 360. as ſa. d in behalf of argued for the deſendant.— Nor x 7o the 


office 


the defendant, for ſo it was in fact, being former edition, 
224 8 : 9 


co current juriſdiction in the juſtices of the county; for the words 
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office before the grant, it was not good, becauſe there were no Tu: K. 
words of creating this office. So if the king grants ſuch a thing 
inhabitantibus de Dale, this is void, unleſs they were a corpai 
tion before the grant, for the reaſon before mentioned. 


Ir WAS ARGUED. fo quaſh this indictment as taken coram'mon 
judice, that by the charter granted in. the fifteenth year of Charles © 
the Second, an exclufive juriſdiction * was granted to this corpo- #* [ 368.] 
ration, and that the juſtices of peace of the a had none there, * 
for the corporation men have the authority of juſtices within their 1 
corporation ; and the juſtiees of the county are not to enter, cr 
in aliquo fe inde intromittere. And ſo is the Abbat of St. Albans 
Caſe (a), where the king granted a power to him to make juſtices 
of peace within the borough of St. Albans, ita quod the juſtices of 
the county of Hertford ſhould not intermeddle, in the ſame words 
25 in the preſent grant; it was adjudged in that caſe, that the juſ- 
tices of the county were excluded; and that if they ated in the 
ſaid borough, it was coram non judice, and by conſequence void 3 
and all excluſive juriſdictions in letters patents are always in this 
form of words, and no inſtance can be given to the contrary. 
The grant of the return of writs was a particular franchiſe, and 
not parallel to this caſe, becauſe it did not appear upon the record .- 
that the ſheriff was excluded, or that he had no. juriſdiction within ; 
that liberty, and it could amount to no more than to exclude the 
ſheriff in perſon. It is true, the ſheriff, notwithſtanding ſuch 
grant, may make a return; but if he doth, it is an injury done to 
bim who wards, e of that franchiſe, for which he may maintain 
an action againſt him. F 0 VO bs 

As to THE CHIEF POINT, that by the ſurrender of this charter, 
the corporate body was wholly diſſolved, and therefore their liber- 
ties could not be reftored by the charter of King Milliam, becauſe 3 
there was no corporate body in o_ to take; it was argued, that 4- Com. Dig. 
the corporation was not entirely diſſolved: it is true, by this ſur- . Fonckſes” 
render all their lands and liberties were given up, but till they © 2 
had a corporate capacity to take, &c. But admitting that their 
corporate body was entirely diflolved, yet by the grant of King Nil- | 
liam it appears, that he intended to reinſtate them in the ſame pri- =D 
vileges which they had loft, for he gave them the ſame liberties by 
way of grant and reſtitution ; the charter of revivor has uſed the 
fame words as are uſed in the charter of ſurrender; and certainly 
they will have the fame effect to .reveſt as they had to deveſt ; 
therefore this is not like that caſe where the king made'a grant 
inbabitantibus de Dale, for there he was deceived in his grant, 
there being no corporation before; and certainly where a corpo- 
ration is re- inſtated by a charter, the king intended to give them 
a capacity to take; and where his intent appears, and no ſet form 
of words are requiſite for that purpoſe in the grant, there his ins © * 
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tention ſhall prevail. 


(a) Year Book 20. Hen. 7. pl. 6, 7, and 2. Brook, Ar. er Patent- 122, Cromp 
tons Juriſdiction of Courts, 8. i „ 
LG THE 


— 
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| Taz Ke Tus Coun ſeemed of different opinions in this caſe: 


_ Tue Curer Jusricz being of opinion upon the firſt point, 
3 that the king might grant to others ſo as to exclude himſelf from 
adminiſtring juſtice in the ſame place afterwards; for he is the 

20. Fen. 7. e. 6. fountain of juriſdiction as well as of juſtice, and may diftribute it 
See Hardres as he thinks convenient; and for this thete is an rity in the 
— this, © Year Book 20. Hen. 7. LSE 


Dahon, 23. appears by Dugdale's Origines FJuridiciales, that there were but 
Lamb. 47- two Judges then in court, who held that the king might grant by 
a charter excluſive to himſelf: it is true, there can be no inconve- 
nience of failure of juſtice, if the king had ſuch a power; becauſe; 
| if itis miſuſed or abuſed, it is forfeited. 8 8 
. And therefore THREE OF THEM HELD, that the king 72 ex- 
| _ clude himſelf by his charter; which FoRTEsCvut denied; for that 
he had fill a concurrent juriſdiction which he had granted by com- 
miſſion to the juſtices of the county; therefore it is not void as to 
Colchefter, and good for the reſt of the county, but voidable only 
as to Colcheſter ; and if fo, there can be no inconvenience in it, 
Baker, 1. becauſe then the corporation may claim their rightz and fo may the 
party grieved. e od e 
As to THE CHIEF PoINT, Whether the very being of. the cor- 
poration was deſtroyed by this ſurrender? 8 
_ FnREE oF THE JUDGES held that it was not; and compared it 
to the ſurrender of a deed, that tl. e eſtate was not thereby furren- 
dered, therefore the corporation was {till ſubſiſting, and had a ca- 
pacity to take, and by the charter of King IFilliam did retake ; 
and it would be very inconvenient if it ſhould be otherwiſe, (that is} 
if they could give up more by a ſurrender than they can take by 
a regrant. In the great caſe of the city of London feveral learned 
men were of opinion, that a ſurrender did not deftroy the being of 
2 corporation; this appears by the ſurrender of abbies in the reign 
of Heiiry the Eighth, for it was not thought proper at that time to 


reſt purely on thoſe ſurrenders, but to have them confirmed by a& 


Deere this. Of parlian ent. There is a particular provifo in the ſtatute 27. 
Hen. 8. c. 24. f. 6: that corporations ſhall have the power of 
making juſtices of peace as they had before, which power is men- 

_ tioned in the ſtatute 22. Hen. 8. c. 5. which act is confirmed by 
the ſtatute 3. & 4. Phil. & Mary, c. ; and though the king is 

impowered by act of parliament to make juſtices of peace in the 
counties, it cannot be inferred from thence, bu: that he may limit 
and abridge this power to certain precincts in the counties. 


*[ 362 ] * FoRTESCUE, Fuffice, held, that though barely by the ſur- 
ads © render of this charter the corporation was not diſſolved, yet there 
were other words in it, by which they gave up all the Itberties and 
privileges which they then enjoyed, by which words the very being 
of this corporation was diflolved ; and if fo, then the next n 

| W 


Tuo orntx Jupcss laid no great ſtreſs on that caſe, for it 
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will be, whether it was reſtored by the re- grant of King Milliam. Taz RM. 
For there is no occaſion of any ſet form of words in letters patent an 
of incorporation, for the firſt and original grants of them was to 
have gildam mercatoriam therefore by the charter of King MWilliam, 
by which all the lands and liberties were granted, reſtored and con- 
firmed to this corporation, they were actually reſtored, and intend- 
ed / v ĩ T4 Late 
But this being a caſe of great weight, it was adjourned farther 
to be argued. ' SON: | r | 


Saar. 


FE | Morice againſt Lee. | 3 Caſe 292. 
AN ACTION was brought againſt the drawer by the ſecond in- Arn ,ðI 
4 dorſee, upon A NOTE given in theſe words: “I PROMISE to ont in theſe 
« account with 7. S. or his order, for fifty pounds value received 2 


6 MISE to oe 
2» 
cc by me, &e.* : £6 count with T. 


Afeer a verdidt for the plaintiff. % %% , 


Ir was MOVED in arreſt of judgment, that this was not a good . P Value 
note within the ſtatute 3. 27 c. 9. It is plain it Ln 2 2 
within the words of the ſtatute, for thoſe are, © all notes ſigned note within the 
« after the firſt of Aug 1705, by any perſon promiſing thereby fixture 3. & 4. 
« to pay to another, &c. or order, or bearer, &c. ſhall be aſſignable, ©: 9: 

« and the drawee or indorſce to whom the money is payable, may S. C. 1. Stra. 
« maintain his action for the ſame againſt the drawer or indorſor.“ 529. 

Now this note is not negotiable, becauſe the promiſe is not to pay S. = 2. Ld. Ray 
money, but to account, and in all promiſſory notes the drawer 1 706 
muſt be an abſolute debtor, otherwiſe they cannot be negotiated; 1151. : 


but in this note he is not a debtor originally, though he may be fo 14. Ray. 1545. | 


when the account is ſtated ; ſo this may be between merchant and *- Bur. 323- 
factor; and therefore if the. drawer had applied this money as fac- M — 
tor to T. S. he might have avoided the payment of the money by (F. 16. ) 
that means. In the caſe of Smith v. Bobeme (a), in the firſt year 
of George the Fir, it was reſolved, that where ane promiſed 

to T. S. to pay ſeventy ponneh, or to ſurrender the principal; this 

was not a note aſſignable within the ſtatute, for it was not negd- 

tiable ab origine, and ſhall never be made good by conſequence. 


* Ir was SAID en the other fide, that this was a good note * [ 3631 


within the. ſtatute; and if fo, the action is well brought by 2h 
indorſce. It is true, it is not within the very words of the act of 
parliament; but the ſtatute ought to be favourably conſtrued, be- 
cauſe it was made for the advancement of juſtice, and for the eaſe 
and benefit of traders. It is like the conſtruction which has been 
made on the ſtatute of waſte, where the words are, © ex dimifſione;” 
but it has been reſolved, that eſtates ex proviſione legis, viz. eſtates 
dy the curteſy, or in dower, are within the equity thereof. Beſides, 


(a) 3. Ld, Raym. 63. £oonpk 
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the note itſelf has the badge of A PROMISSORY NOTE, for it is to 
be accountable to T. S. or his order; which word accountable” 
is not fo very uncertain (a), for it is laid in the declaration upon 
an expreſs promiſe ; and therefore good after verdict, eſpecially 
fince the flatute doth not preſcribe any ſet form of words in which 
theſe promiſſory notes are to be drawn. The cafe of Smith v. 
Boheme (b), and fo likewiſe the caſe of Appleby v. Biddolpb (c, 
where the note was in theſe words, © I PRomrsE to pay to T. . 
© fo much money, if my brother doth not pay it within ſuch a 
< time,” in both which caſes judgment was arreſted after a ver- 
dict, are authorities not applicable to the principal caſe z becauſe 
the drawer was not the original debtor, but might be a debtor 
upon a contingency. N 3 

* RaymonD, Chief Juſtice. The act of 3. & 4. Ann. c. g. is 
a remedial law, and to be extended in conſtruction as far as in rea- 
fon we can. The expreſſions uſed for theſe notes always vary. 
It is ſufficient if the ſubſtance of the note is a promiſe to pay money, 


An employment of this money in factory might have been given in 


evidence as an excuſe for the non payment; the contrary of 
which is now to be ſuppoſed, ſince a verdict is found for the 
IT. 3 To | 
ForTEsSCUE, Juſtice. The Court will conſtrue this note as a 
note for payment of money; for a note to account to me or order 
is abſurd. I have ſeen ſeveral promiflory notes drawn in this form. 
A man that receives money to account for, does not receive the 
money as a duty, but as a truſt ; therefore no indebitatus afſumps 
fit lies, without ſhewing ſome miſapplication, or breach of truſt; 
Befides, this note is © for value received.” If there had been no 
verdict, I ſhould have thought this a good promiſſory note: but 


the verdict has put it beyond all difpute, becauſe now a promiſe to 


pay is found. A promiſſory note in this form had been good, 


*I PROMISE that J. S. or order ſhall receive a hundred pounds.” 


The caſe of Smith v. Boheme was no promiſe to pay, at all; but to 
pay or ſurrender. No preciſe form is required for theſe notes, or 
for bills of exchange. A bill of exchange may be between two 
perſons, «© I PROMISE to pay to myſelf or to my order. This is 
a debt, being © for value received,” and not ſaid & on account; 
"whereas a receipt of money to account creates a truſt, How can 
a fourth or fifth indorſee account with the defendant? 


RERYNOL Ds, Fuſtice. This had been a good promiſſory note 
within the ſtatute, had there been no verdict. No form is pre- 
ſcribed by the. ſtatute. The objection that has been generally 
taken to promiſſory notes has been, that the money has been payable 
only out of or upon the credit of ſuch a particular fund, and not 
dependant on the credit of the drawee; as Jocelin v. La Serre (d]; 


() Salk. 9. 139. 3, (r) Bull. N. P. 273. 5 
) 2. Id. Raym. 63. (4) Fort. 231. 10. Mod. 294. 


a pro- 


upon the preſentation of the king. 
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a ptomiſſory note to be reſponſible for a hundred pounds, would Movies ” 
de a good promiſſory note within 3. & 4. Ann. c. 9. | T : 
Taz Cobar gave judgment for the plaintiff”, © © 

The King againf The Biſhop of Cheſter, _ Caſe 293. 


PF RROR of a judgment in a quare impedit was brought in the Faculty granted 
county palatine of Lancaſter, againſt the Biſbep of Cheſter, for by the arch- 
refuſing to admit one Peploę to the wardenſhip of Mancheſter College 3 Were 
| 8 Lxregiſtered, or s 
The biſhop pleaded, that he claimed nothing but as ordinary; nrelled by the 
and ſet forth That this college was founded by Gore the Second, — — 
who appointed a warden thereof, and that all ſueceſſive wardens his deputy. 
ſhould be bachelors of divinity, and that the ſaid Peplie was not a 5 C. Stra. 624. 
bachelor of divinity ; therefore he (the biſhop) could not admit 3. com, Pig. 
him to be warden. | | &« Courts" 
Upon iſſue joined, whether he was a bachelor of divinity or not, 1 613. 
the cauſe was tried, and evidence was given, that the Archbiſbop | 
of Canterbury had granted a faculty or degree of bachelor of divi- 
nity to the ſaid Peploe inſtanter; that faculties were granted by 
the Archbiſbops of Canterbury for the time being, by cuſtom and 


uſage immemorial ; and that this was confirmed to them by the 


ſtatute 25. Hen. 8. c. 21. 79 

Tan CouxskL for the defendant tendered a bill of exceptions ta 
this evidence, which was over-ruled below: and thereupon a ver- 
dict was found for the king. | 


The defendant now brought a writ of error, and aſſigned the 
errors following: | | | 
FigsT EXCEPTION. It did not appear that this faculty was ſtamp- A faculty may be 


ed, or that the duty was paid at the time it was enrolled in chan- ſtamped, and 
cery, as it ought to be by virtue of the ſtatute q. & 10. Fl. 3. 3 * — 


e. 28. therefore it not being ſtamped when enrolled; it is void. has been in 
This was anſwered by TH CouNsEL on the other fide, and — 


RESOLVED BY THE COURT, that the ſtamp-act 5. & 6. ill. 3. 41. 


c. 21. was only to ſecure the duty to the crown, and not to take Eſpin. Dig. 777. 
away any evidence from the parties: the clauſe therein is, & that | 


c if any perſon ſhall write on parchment or paper clarged with 


« the duties payable by tiat and former acts, he ſhall forfeit ten 

e pounds, and that it ſhall not be given in evidence till the duty 

« and penalty is paid ;” and it is every day's practice, that upon 

payment of the duty and penalty, the writing is made good, 

SECOND EXCEPTION. This faculty was not ſubſctibed and re- 4, gera. 997. 
giſtered by the archbiſhop's clerk of the faculties, as required by | 
the ſaid ſtatute 25. Hen. 8. c. 21. : | 
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Faſter Term, 12. Geo, 1. In B. R. 


Tua Kine As to this exception it was anſwered and reſolved, that this fa- 
v culty was not ſubſcribed by the archbiſhop's. clerk of the faculties - 
but by his under-clerk, when it is expreſsly required by the ſtatute 
25. Hen. 8. c. 21. that it ſhould be ſigned by the clerk himſelf, is 
very true; but the act is but directory, and it is not ſaid, that it 
ſhall be ſigned by the chief clerk himſelf; ſo that this being ſigned 
by his under-clerk, and it being cuſtomary in this office for the 
under · clerks to ſign faculties, this exception is of no weight. 
© TminRDEXCEPTION. That it was not ſubſcribed and enrolled by 
the king's clerk of the faculties in chancery, as it ought, — 
he is empowered by the ſtatute to tender an oath to the perſon who 
has obtained it; which ſtatute was made to reſtrain the extrava- 
gant grants of THE Por E in thoſe days; and therefore ſhould be 
fully and ſtrictly performed by the clerks themſelves, and not by 
their deputy-clerks. And this muſt be intended by the legiſlators, 
5b for otherwiſe this act would have been penned as the ſtatute of 
* [ 365 ] Wins (a), or as the ſtatute 3 of Promiſſory Notes (5), by which it is 
enacted, that the ſigning ſhall be by the parties themſelves, or by 
& any other perſon authorized by them,” Therefore this mutt be 
done by the principal clerks themſelves; and not by their under- 
clerks, for it is not affignable to them : and therefore this faculty 
is void, eſpecially ſince there is a proviſo therein, that it ſhall not 
be good till ſubſcribed and regiſtered by the clerk of the faculties 
in chancery, which is in the nature of a condition precedent, and 
not to be ſigned or ſubſcribed by his order. 


As to THE THIRD and chicfeſt exception, that there is 

a proviſo in the faculty itſelf, that it ſhall not be good, un- 
lets ſubſcribed, and regiſtered by the clerk of the facultics in 
chancery, IT WAS HELD, that where a man does any thing by the 
expreſs order of another, as it was done in this caſe, it is as good 
as if done by himſelf; as where one expreſsly orders another to 
ſign a deed which the perſon thus ordered did afterwards fign, this 
is good as one determinate act: but where a deputy doth any 
thing by virtue of general deputation, it muſt be where a deputy 


Bis ner or 
" Crxx3TER. 


may be made by law. 
Te judgment was affirmed. 
(2 32. Hen, B. c. 1. and 34. Hen. S. e. (5) 3. & 4. Hon. c. g. 
VV 
Caſe 294. | Steed again Lateward. 
The fame notice A JUDGMENT was obtained by default; the defendant died; 
mult de given of © A and the plaintiff brought a ſcire fucias againſt his executor to 


3 ſhew cauſe guare inguiſitionem non hubet, &c. and afterwards the 
of executing a Writ of inquzry was executed. | 


common wit f IT was woveD to ſet aſide the execution thereof and to have 


3 f on LS reſtitution, for that the executor had no notice given of executing 
C. 2. Ld. Ray. | | | | 5 
1322. $ C. 1. Stra. 623. S'ra. 235: 2. Barnes, 237. Pract Reg. C. P. 379. Rep. and Caf. of 


Pract. C. P. 1. 5. Com. Dig. © Fleader” (Z. a.). 


this 


Faſter Term, 11. Geo. 1. In B. R. 


this writ of inquiry until his goods were taken in execution. BY 8712s 

z rule of court, notice is to be given on executing every writ of in- , 
quiry; and this is certainly a writ of inquiry: This point was ad- TVI. 
judged in the caſe of Cockley v. Delauney (a). | 


FAZAKERLY contra. The practice of the Court has been 
contrary ſince that reſolution ; no notice is ever given on exe- 
cuting an eleg:t, where an inquiſition is likewiſe taken, becauſe 
it is only for the ſheriff's information. | . 
Tre Court. We cannot vary from that reſolution. In 
ejectment, the conſtant courſe vras to take out execution after the 
year, without any ſcire facias; but the Court thought proper to 
alter that courſe, by reſolving that a ſcire facias was neceſſary. 
Upon the Feri facias the ſheriff may return a devaſtavit ; but by 
that return, if falſe, he ſubjected himſelf to an action, which by 
this method is prevented. | 
And afterwards, on THE MASTER'S report, it was ſet aſide, 
there being no difference between this and other writs of in- 
quiry (5). 7 


(% Michaelmas Term, 12. Am. Philips, 1. Strs. 235. Seealfo Stead . 
" Pract. Reg. 379. Lateward, 2. Stra. 623. Gibb. Rep. 95. 


(4). Reſolved accordingly in Biron #. 


| The King againf Tuck. Caſe 299. 
TH DEFENDANT was convicted before a juſtice of peace upon In an inſorma- 


the ſtatute 6. & 7. Mill. 3. c. 11. made againſt profane curſing tion on ry. Gee; 


a : 2. c. 21. if the 
and ſwearing (a). defendant is 


| 22 '. ea . h -ith 
- _ a motion to quaſh this conviction, the objections were as 0 — On — 


| | | two ſhillmgs, he 
FizxsT, By the ſtatute, the perſon convicted is to forfeit two 3 
ſhillings for every oath, if he is not a common labourer, ſoldier, or e * 8% 
failor ; now it does not appear upon the oath of the informer, that 
the defendant was a gentleman, and neither a common labourer, 
ſoldier or ſailor. p | | 
Tae Cour held, that it is not neceſſary to aver, that the de- 
fendant is not a /eldier, ſailor, or common labourer ; for ſince he is 
charged with two fhillings for every offence, it ſhall be intended 
that he is a gentleman, if ſo charged by the informer, 


SECONDLY, It does not appear by this conviction of what age In a convifiion 


the defendant was, when he did profanely ſwear; for by the ſtatute 2 = 
he muſt be above ſixteen years old. „ 8 — — 

Tus Cour held, that it ſhall be intended the defendant was , defendans 
of age, if fo charged by the informer. _ 8 en N 00 
5 | age.—s. C. x. Seff. Cafes, 354. S. C. 2. Ld, Ray. 2386. 


% This ftatute is repealed by 19. Oc. 2. c. 23. f. 13. 
5 Ke 2 * THIRDLY, 
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[367 Faſter Term, 11. Geo. 1. In B. R. 


Tux Kixs * TIR DL, This conviction is uncertain, for after the nature 
ou of the oath is {et out, the witneſs ſwears, that the defendant re- 


peated it ſixtcen times, for which he is convicted to forfeit thirty- 
two ſhillings, whereas a repetition preſuppoſes a former act done; 
ſo he ſwore feventeen times; therefore the conviftion does not 
agree with the evidence. | | 


TE CourT. As to the not charging him with more than 
ſixteen times, when it ſhould be ſeventeen times ſwearing, it is 
but giving one oath free, and there muſt not be too much nicety 
in theſe convictions: in the calc between The King v. Sparrow (a), 


— 


the conviction was quaſhed for not ſetting out the oath. 


: | (4) Ante, 58. 
Caſe 205. The King againſt Dr. Shipyen and Others. 
In a prohibition. NA PROHIBITION, the caſe was, Dr. Cockman and Dr. Den- 
the queſtion 1 nin were candidates for the maſterſhip of University 


was, Who is COLLEGE in Oxford, and the firſt was declared maſter, but Or. 
_ Sed? ho Denniſen and the diſſenting fellows of the coliege appealed to 
Oxfud? Sem Dr. Sh;ppen, the vice- chancellor, and others, as viſitois. a 
| And thereupon it was ſuggeſted by Dr. Coctman, in a prohibi- 
tion, that this college was founded by King Alfred in the year 872, 
as by ſeveral inſcriptions in the College it doth appear, and that 
the members thereof always commemorate that king in preaching, 
and all other public acts, and that the Kings of England were al- 
ways viſitors of that college, and no other perſon had any viſitato- 

rial power there. | . | 


©  Fhis cauſe was referred to TUE ATTORNEY and THE SOLICI- 

ToR GENERAL, and they were to report who was the founder of 
F : | | 

And they reported, that it was too difficult for them to deter- 

mine after fo long a time, who was the founder, and of greater dif- 

ficulty to determine, whether the VICE-CHANCELLOR was viſitor 

Thereupon a rule was made, that the defendant ſhould ſhew 
gaauſe why @ prcbibition fhould not go. EEE © £21 

*[ 36%] R 

Martin again Budgell. 


Caſe 297. | | | 
| After the want IJ JPON a judgment by default, and a writ of error brought in 
ol a bill filed in Parliament, 43 | | 3 : OR 
mach a I The error afigned was thus: . « Memo ANDUM guod alias 


the Chief N « ſcilicet Termine Sancti Michaelis ultimo præterito coram domino 


tice, a bill ſhall © rege apud Meſtm. venit T. S. Cc. per Job AN NEM STONE 
not be filed of « attorn. ſuum et protulit hic in curia dicti domi ni regis tunc ibidem 
9 gngndan billam fram, Sc.“ when there was no ſuch bill of 
224 28, that Term. 


And 


Faſter Term,*1f, Geo. : In B. R. 


Bunc gr. 


And now he moved the Court for leave to file a bill of the Term 
as ſuggeſted, as originals of anotner Term are allowed to be filed  __ + ,, 


in the court of common pleas, TS. 2 


In the caſe of IValmſley v. Corey (a), the MEMOR ANDUM way 
allowed to be amended by the bill. And this motion being made 
to ſupport a judgment given. in the court of king's beach, which 
was affirmed upon a writ of error in the exchequer-chamber ; and 
a writ of error now brought in parliament, after a bill in chaacery 

brought for relief, and that bill diſmiſſed, the Court ought to do 
any thing in their power, after all theſe proceedings, to ſupport 
this judgment, eſpecially ſince the merits of the cauſe are entirely 
againſt the defendant; for'otherwiſe he would have been relieved 
in ſome of thoſe courts; and as the declaration is but the copy of 
the bill, fo the bill may be taken from the declaration. In the caſe 
of Calvert v. Caſtilian (þ), it was held and ſq allowed, that a bill 
might be filed after the want of it was aſfigned for error, which 
ſhews that a bill may be filed at any tine. | 


Tu CouXNsEL on the other fide ſaid, that the motion was im- 
proper after it was certified that there was no ſuch bill of that 
Term; and that the want of the bill is a good cauſe to be aligned 
for error, appears by the ſtatute made for the amendment of the 
law, by which it is enacted, & that judgments by default, nil dicit, 
« or upon demurrer, ſhall not be reverſed, if bill * is duly filed”? #* [ 369 ] 
which ſhews, that if it be not duly filed (as it was not in this caſe) /?) 
ſuch judgments ſhall be reverſed. The court of common pleas will 
not admit the filing an original after tne want of it is aſſigned for 
error; neither will this Court admit the filing a bill after the want 
of it is certified by the Chief Juſtice; if they ſhould, they ought 3 
to do it in all cales, and conftquently the omiffon of filing bills 
will be cuted 1 fad then it wilt be ludictous to aſſign the want of 5 
them for error. It is true, this motion might have been er e bade, 
before ms Chief Juſtice Rad certified that Gere was no bill bf cher 2 k 
Term; for then the Court might indulge the plaintiff to file ano- 39. pl 47. 
ther bill; and that was the caſe of Calvert v. Caſtilian, but never 
after the Court hath certified, as in this cafe, that there, was no tant 
bill of that Term, becauſe a bill of any other Term will not war- 1 
rant this memoranduſig Which recites, that the bill was of ſuch OY 
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Pater Term, 11, Geo. i. Tn B. R. 


Mangix 2 4 ; therefore there ne bill of that Term, thej 
a 2 ought to be reverſed. 11 8 that the judgments in the 
* common pleas are ſuppor ted by mars of former Terms, which 
is done and allowed by enterin continuances ; but it 46681 not fol. 
Jaw from thence, that the judgments in this court may be fup- 
ported by filing bills of any ot A than what is ſet forth in Tye 
MEMO=Z ANDUM ; for in the common pleas THE MEMOR ANDUM 
is general, without alledging it to be of any certain Term; but Tux 
' _MEMORANDUM in the court of king's bench is, that the bill was 
of a Term certain, and by conſequence cannot be nn by a 
bill of any other Term. 


J 370 ] * RavxoxD, Chief uf Hi. 1 fee no difference between 
ih giving leave to file this bill, and granting an amendment after a 
Wric of error brought. 


ForTESCUE, uftice, It is N reſolved 8. Ga. I 56. b. that 
what is amenta I at common law is amendable at any time, 
This is the fame as the caſe of inetworih v. Clarke (a), where 
continuances were permitted to be entered to the 540 of A 22 eſer 
after a writ of error brought. I have often heard it 9422 that a 
till of Middleſex may be filed at any time. 


ReEvNoLDs, Juſtice. No writ of error will be ever brought, 
if after an alignment of it for error, it may be aided by fling. 3 
bill, 


Tux bern, It cannot be filed but by motion in court. And 
upon conſidering the circumſtances of the caſe, as here appears to 
have been the moſt affected delay, the bill may be filed of 2 
Term precedent with . ſo as to agree with THE ME- 
MORANDUM. | 


4 Cur. advi are vult. | 
(s) 2. Stra. 735. 10. Vin. Abr. 39. pL 47. 


Cat 208. The King raed The Pariſh of St. Mary Matfellon, 
Whitechapel). 


p_—_ A POOR man was hired for five years fo work for ten ſhillings 
| E. n the par: ſu a week at a glaf:- -houſe, in the parith of Whitechapel, from 
where ke ſerves {ix in the morning until eight at night, and to find himſelf with 
| ard hath wages, de meat, drink, waſhing, and lodging; and he lodged 17 night for 
67g 33 the whole time, except one month, ig the itec bapel 
Lves. 5 only not in his maſter's houſe, 


$.C. Feley,146. This man was removed by an order of th two juſtices from Mbite- 
Caſes C. * * thape! to Ratcliffe. 


2 eee 
Frg 


Faſter Term, 11. Geo. 1. In B. R. 


was of opinion that he was ſettled at 1hite- Tux King 


Tae Cour 
chapel (a). 


(a) Thefe orders were removed by 
certiorari into the king's bench. S. C. 
Foley, 146. The queſtion was, Whether 
the ſtatute 3. Will. & Mary, c. 11. ex- 
tended to other than menial jerwants, S. C. 
2 Bott, 457. HAM xINs, Scryeant, con- 
tended that it did not, and therefore as 
the pauper had never been any part of 
his maſter's family, he could not gain a 
ſettlement under this hiring and ſervice, 
S: C. 2. Seil. Caſfcs, % But Tar 
Cova r held, that the ſtatute only re- 
' quires a hiring and fervice for a year, and 
that it is not material whether the ſervant 
lives with the maſter or not, provided he 


lodges forty days in the pariſh, and there- 


William Maddox 


and entire damages. 5 


IT was MOVED in arreſt of judgment, that this action could not 
be maintained, ſince the jury had given entire damages; for how 
can the plaintiff William Maddox ( who had no right in the houſe, 1 S 
Godfrey ) recover damages for the unlawful *? 


for that was in Robert 
entry? | 


So the judgment was arreſted, 


A. and forty days in the pariſh of F. and 


and. Robert Godfrey againſs Taylor Caſe 299. 
e and Others. 
T SPASS for breaking and entering the houſe of William Treſpiſs for en- 


Maddox, and taking the goods of William Maddox and Ro- ter ng the houſe of 
bert Godfrey, ad damnum ipſorum; and a verdict for the plaintiffs, 


againft 
THE PPx13n 
or 

ST My 
MATFELLONg 
WurITECHAs- 
EIL. 


fore that he had gained a ſettlement in 
Whitechapel, S. C. 2. Seff. Caſes, 121. 
See Biſhop's Hatfield v. St. Peter's, Stra. 
794 Rex wv. Hemioak, Fort. 308. 
Goring v. Moleſworth, 1. Bar. K. B. 
436. Rex v. Ladock, Burr. S C. 179. 
Rex g. Croſcombe, Burr. S. C. 256. and 
2. Bott's P. L. 457 to 485. And if a 
ſervant ſerve forty days in the pariſh of 


then return to A. and lodge there the 
laſt day, he gains a ſettlement in the pa- 
riſh of A. Rex v. Undermilbeck, 5. Term 
Rep. 387. Rex v. Bri | 
5. Term Rep. 388. - | 


A. and taking 
the gaids of A. 
and H. is bad, if 
entire 

be given. 


81. 
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TRINITY TERM, 
The Eleventh of George the Firſt, - _ | ” 
2b 2 The King's Bench. 15 

1725. 


Sir Robert Raymond, Kur. Chief Juſtice, 
Sir Lyttleton Powys, eee * 

Sir John Forteſcue Aland, Kut. Juſices. 
James Reynolds, E, m. 

Sir. Philip Vorke, Kut. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General, 


3 ff. 
L Philips againſt Fiſh. | Eluaſe 300. 


N AN ACTION ON THE CASE for theſe words ſpoke of the If a declaration 
plaintiff, viz. “Thou art a villain and. thief ;” quorum guidem in ſlander for 
verborum propalatione the plaintiff was not only much damni- 3 

fied in his fame and reputation, verum etiam arre/tat. fuit by pro- = 3 
e þ = s 5 a 
curement of the defendant, and carried before a juſtice of peace, diſtinct and ſub- 
that was, 


Upon not guiliy pleaded, the plaintiff had a verdict, and one « by occaſion 
ſhilling damages. MY „ cc thereof, and 
ME 1 ? 1 <« through the 

The queſtion was, Whether he ſhould have full coſts ? «© procurement 
5 | , REES te of the de- 
GAPPER, for the defendant, inſiſted, that the plaintiff ſhould « fendant, ar- 
have no more coſts than damages; for by the ftatute 22. & 23. reſted for fe. 
Car. 2. c. 9. it is enacted, « That in all actions of treſpaſs, aſſault, lony, cc. 
8 and battery, and other perſonal actions, wherein a Judge ſhall 77 ey 
will, upon a general verdict, entitle the plaintiff to full coffs.—Cro. Car. 163. 307. 1. Stra. 192. 645. 
936. 2. Ld. Ray. 1589. 2. Kel. 71, 72. 2. Bar. K. B. 113. Bull. N. P. 11. Hullock on Coſts, 
33+ 2. Bl. Rep. 1062. 2. Burr. 1688. 3. Com. Dig, © Colts” (A. 3.) Andr. 375. 1. Term Rep, 
55. 2. H. Bl. Rep. 291. fl. Term Rep. 432% 1 88 
. oy ; — 4 9 . - 2 ” cc not - 
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Trinity Term, 11. Geo. 1. In B. R. 


doe certify upon the back of the record that a battery = 


f. © proved, or the title of the lands chiefly came in queſtion, if the 
a, « jury find under forty ſhillings damages the plaintiff ſhall have n 
) 1 S * 
more coſts; and this being an action on the caſe for words, is 
a perſonal action, and the jury having given but one ſhilling 
damages, the plaintiff ſhall have no more coſts. Ih 


Les for the plaintiff argued, that in this caſe full cofts ought to 
be given, becauſe the action is fiot only for words, but the plaintiff 


expreſsly averred, that the defendant procured him to be arrefied 


for felony, which is a diſtinct fact laid, beſides the words, and not 
® | 372 ] by way of aggravation ; but if it was, there is ® no caſe to prove 
that full coſts ought not to be given. | 


Tat Covar. If the fat that comes under the verum etian 
is my laid in aggravation of damages, fo that the words are the 
git of the action, then the plaintiff can have no more coſts than 
damages; but if it be laid as a diſtin fact for which another action 
might be brought, then he ſnall recover full coſts (a). Actions 
of ſcandalum magnatum, and for ſlandering a man's title, are actions 
for words, and yet not within the ſtatute of 21. Fac. c. 16. nor the 
ſtatute intended only to prevent frivolous actions for words. It is 
true, where a treſpaſs is laid with a per quod, c.; as for inſtance, 
« per quad ſervitium, &c.” or ( per quad conſortium uxoris am:jit,” 
there whatever comes under the per quod muſt be proved, other wiſe 
the plaintiff cannot have a verdict, becauſe that is the giz of the 


action; but in the principal caſe the action is founded on the 


words ſpoken, and the procuring the plaintiff ro be arreſted for 
felony is laid in a different count, and the defendant is found guilty 
; generally. „„ = 
Tux Covunr therefore inclined, that the plaintiff ſhould have 
full cofts. £7253, NEW: 
| 0 Andenon e. Buckton, Hilary Term, g. Geo, 1. in the King's bench. 
Ne 8e e 1 
Caſe gore. © 15 Moorfoot ag Chivers. | 
The alletrance of UroN « MOT10N to ſet aſide an execution, the caſe was, that 


writ of error is a writ of error was allowed about two of the clock in the at- 
— $95 ternoon, and about the ſame time the execution was ſerved. 
« o « 
ing judgaventz IT WASINSISTED, that from the time of the allowing the writ 
_ er of error the hands of the Court are tied up; and if ſo, the execu- 
pet fwd; or tion is irregular, and ought to be ſctakde. Or 
þring the party All which wes admitted on the other fide, if notice had been 
my ee” given of the allowance of the writ of error before the ſerving 
S.C.r.'Stiz the execution; otherwiſe it is regular; but here the plaintiff in 


2 321. the writ of error did not give the defendant any notice that it was 
3. Lev. 312. allowed. | CR 
2. Bl Rep. | 


1183. 1, Term Rep. 279. 2. Term Rep. 44. 72. 8. Com. Pig. cet pleadet' (3. B. 1z.). 
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Trinity Term, 11. Geo. 1. In B. R. 


TE CouRT was of opinion, that if the plaintiff in error could Moon ro 
fhew that the writ was ſued out, and allowed before the execution c | 
was ſerved, it muſt be ſet aſide, though the defendant had not any 1 | 


notice of it (a). * 


(a) It is ſaid, S. C. 1. Stra. 692. that that the allowance ofthe writ oferroris a 
the Court ſet the execution aſide, ſaying, ſuperſedeas, which operates only from the 
that although the not being ſerved with time of ſigning judgment, and that the 
the allowance of the writ of error was no ſervice of it is only to bring the party into 
eontempt, yet in point of law it was a ſu- contempt, if he proceeds, z. Term Rep. 

ſedeas from the moment of pronouncing 279. | 3 
judgment.— And fee Jaques v. Nixon, | 
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Welſh againſt Craig. Caſe 302. 


* AN ACTION OF DEBT on A PROMISSORY NOTE, the defend- Da: will net Le 

ant demurred to the declaration. upon A PRO» 

The queſtion was, Whether the action of debt would lie? — 3 
indebitatus af- 


It was ſaid, that it would not lie againſt the indorſor, but that it — 
would lie againſt the drawer (a). By the ſtatute 3 & 4. Anne, . © 
c. 9. it is enacted, . That all notes ſigned by any perſon, promiſing 68 * 
« to pay to another, or order, or bearer, the money mentioned in Hard. 485. 
« ſuch note, {hail be conſtrued to be due and payable to ſuch perſon 1. Mod. 28, 
« to whom it is made payable :** but though it is due and payable 1 Vent. 152. 
to the perſon, a general indebitatus aſſumꝑſit will not lie for it, for 8 _— * | 
want of a conſideration; for a bill of exchange is only an evidence 1. Sal. 13 4 
of a promiſe to pay, and is no more than nudum pactum; but a 12. Mod. 37. 
general indebitatus afſump/it will lie againſt the drawer, not upon 345. 5 
the cuſtom of merchants, but for ſo much money received to the in. 346 


plaintiff's uſe, and the plaintiff may give the note in evidence, — 


The CovrT were clearly of opinion, that no action of debt Bailey on Bills, 
would lie on A PROMISSORY NOTE, declaring thereon; but the T2 BLR 
plaintiff might have brought an — wa. declaring 4:0. 5:8. ep. 
generally, and ſo have given the note in evidence. By the cuſtom 5. Com. Dig. 
of merchants, no remedy was given on foreign bills of exchange Merchant“ 
but by action on the caſe. The ſtatute of g. & 10. Will. 3. c. 17. 5 14.) 
has given the ſame remedy to inland bills, and the 3. & 4. Anne, . 
c. 9. to promiſſory notes (. An indebitatus aſſumpſit will not lie 
on a bill of exchange. A SY 

Tur Couxr, however, gave the plaintif leave to diſcontinue 
on payment of coſts, he | 4 


(a) 1. Mod. Ent. 312. Morg. Prec. bills of exchange in all reſpects, Brown 
$43. | v. Haraden, 4. Term Rep. 148.—See 
(5) The 3. & 4. Arne, c 9. has put alſo Carlos v. Fancourt, 5. Term Rep. 
Fomiſſory notes upon the ſame footing as 432. | 


Vaughan 


E [ 374 ] Trinity Term, | & Gco. 2. | In B. R. 


| Cafe 303. Ih | N Vaughan azainff Evans. 5 
The grand fef- I ROFIBITION to the court of grand ſeffions in alert. Th 
fions in Na * cafe was thus: Evans had a mortgage of lands within the 


Cannot ſerve juriſdiction of -that court, which lands were afterwards purchaſed 
the 2 by Faughan, as he pretended, and he got into poſſeſſion by undue 
of the court; means. Then Evans the mortgagee filed a bill againit him in 
and therefore that court, and againſt another who lived within the juriſdiction, 


they cannot ſe. but Faughan lived in London, and was ſerved with a :bpznathere; ' 


3 oo and not appearing upon the ſervice of the /ubpena, the plaintiff 
Eves. in Led Evans procured a ſequeſtration of this land, which lay within the 
for non-appear- Juriſdiction of that court, and then, and not till then, Vaughan 
ance ; for they moved for a prohibition. - - | A 

ferve him witha It was now argued, chat @ prebibitien ought not to go, becauſe 
en. it was abſolutely neceſſary to make Vaug ban a defendant jointly 
Sc. I With the other who lived within the juriſdiction. Befides, the 
| Ray. 1403. COURT OF GRAND SESSIONS is a court of original juriſliction, 


8. C. 1. Stra. though circumſeribedas to place; and this being a perſonal proceſs, 


8 ab. ma be as well ſerved in London as the procels of the court, of 
— oy. 2 chancery may be ſerved in Paris or in Dublin, or elſewhere out 
ER. 65s. of this realm, or the proceſs of the court of chancery may be ſerved 
. here, which is done every day. It is true, that court cannot iſſue 

an attachment, cr any other proceſs for a contempt out of their 


juriſdiction, which may be a reaſon for ſequeſtering the lands within 


their juriſdiction, until the party ſhall obey their proceſs, And 

. this being the method of ſuperior courts, it is reaſonable the ſame 

is F method ſhould be purſued in this COURT OF GRAND 3ESSIONS ; 
S [ 375 © and the caſe of Tranter v. Diggan (a) is no authority againſt 
| it, becauſe it did not appear in that caſe that the plaintiff had any 

| lands within the juriſdiction. | TR 1 
Tn Court demanded of the Counſel, why the plaintiff did 
not diſmiſs his bill in the COURT OF GRAND SESSIONS, and exhibit 

- a new bill in the court of chaucery here. | 
To wen ft tas anſtbred, it would be very hard on the de- 
fendant in this 5r05:477zon fo to do; for if beſhould bring a new 
bill here, they would plead the proceedings below in abatement of 
that ſuit.” Befides, if the plaintiff below ſhould diſmiſs that bill, 
he muſt not only bear the expence of all thoſe proceedings, but 


proceeding there. 


muſt likewiſe pay coſts to tne defendant for the ſuppoſed wrongful 


Tat CouRr. The court of grand ſeſſions have no juriſdiction 


in this caſe; for /z972/tration cannot iſſue but aſter a perſonal no: 
tice; and no perſonal notice can be given ta the defendant who 
lives in Landen; becauſe their proceſs can only be ſerved in their 
pwn diſtrict, the remedy in this caſe would be iu chancery, which 


(a) Comb. 463, 12. Nod. 138. 172. 
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Ttinity Term, 11. Geo. 1. In B. R. 


has juriſdiction over all England. But yet chancery hath no Vaucnadt. 
juriſdiction into Males or, Ireland (a LEP 0 | _— 

Let there be a prohibition. e 

(a) Quære, Then how to comeat both heard 25 March 1932, that the proceſs r 
theſe defendants, when each lves within the court of chancery might be ſerved in 
z juriſdiction that excludes proceſs out of VWalcs, on a petition.— Noa E 20 forme# 
the other. SIR Josxyn JEXYLL, Mofter edition. | | 
sf the Ralls, ſaid, in Frederick v. Frederick, 

Blackett againſt Finny. Caſe 304. 1 


INNS II 
eV 


Urou A BILL exhibited to eſtabliſh a modus, the plaintiff ſet A me payable 
forth, that this modus was payable on or about the twenty- 2 n 
fifth day of April, &c. which is a void modus, becauſe it muſt be 2 are. 
s : y 
payable on a certain day, as was lately refolved in the caſe of be certan. 
Harriſon and Clarke. ae 


Beſides, it is laid disjunctively in the bill, viz. that the pariſhion- 77% 79% 
ers of, &c. C conſtantly paid, or ought to pay, fo much, when it 
ſhould be, «conſtantly paid, and ought to pay, &c. Thenastothe 
modus for ſheep, it is laid, that the pariſhioners uſually paid four- 
pence for every ſcore, and fo pro rata, but does not ſhew what they 
ſhould have paid for a leis number, in caſe there were not ſo many 


as a ſcore. | 


The defendant put in his anſwer ; and amongſt other things 
admitted, that the znodus, as ſet forth in the bill, was payable on or 
about the twenty-fifth day of April, &c. but the plaintift perceiving 
the faults in his bill, as before-mentioned, moved for leave to amend, 
and cited the caſe of Reynolds v. Rogers, where the plaintiff ſug- 
geſted a modus, but did not lay it payable onany certain day, neither 
did the defendant in his anſwer confeſs any day of payment; fo 
that no certain day of payment appearing, either in the bill or 
anſwer, the defendant who was plaintiff in a croſs-bill having * laid , 3761 
it to be payable on a certain day, it was held good. e T 3 


TE CourT. This is a caſe where an amendment of theſe 
things will not alter the nature of the proofs; and the day being 
admitted by the defendant in his anſwer, it is reaſonable that on 
payment of coſts the plaintiff? ſhould amend, eſpecially ſince his 
right appears on the pleadings ; therefore it would be too rigorous 
not to give him leave to amend, for in ſuch caſe the decree muſt 
be founded on his bill; and if his bill will not ſupport it, though 
a is confeſſed in the defendant's anſwer, he can have no good 
decree. (af | : | | a 
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Trinity Term, 11. Geo. 1. In 4; 


Eaſe 35. Covper againſt Spencer. 

In 2p adtion of 4 FTER A VERDICT for the plaintiff in an action of aſſaufs 
ng we A and battery, it was moved in arreſt of judgment, for that no 
fndane plead iſſue was joined in the cauſe, it being, © et hoc petit quad inguiratur 
for aganir, and © per patriam; then theſe words ſhould follow, Get predigus” 
the plaint FF re- (the defendant) © imiliter,“ which were omitted. 


d innit Ge * | 3 . — 5 | 
— . ann Ox THE OTHER SIDE it was ſaid, that there is no occaſion for 


dude to the amending this iſſue, becauſe the appearance of the defendant is 


and no entered on THE POSTEA ; beſides, at the worſt, it is only an 


fue taken 
uc — . . : 
8 informal iſſue, and that is amendable. 


tering 2 fre. IHE Cour. In indictments for treaſon there is no ſimiliter | 


for the defend- entered (a), and this Court muſt be guided by precedents, whether 


22 it is in this caſe amendable. | | 
wo At another * the following caſes were cited, to ſhew that it 


a was amendable. In Fitz berbert (b), an action was brought againſt 
8 7.52 ſeveral; they all pleaded, and in the replication one only joined in 
Sed Dig. iſſue by a ſimiliter, and yet it was held amendable; and in Dyer (c), 
Amendment the entry was, © et prædictus ſimiliter, leaving out © the defend. 
o.). « ant,” and it was held amendable; and in the caſes cited in the 
margin (d), miſ-entries were adjudged to be amendable ; and it 
was my Lord Cale's opinion, that the miſpriſion of a clerk in a 
record may be amended ; and in the caſe of Davis v. Acherly (e), 
in an ation on three promiſlory notes, the defendant pleaded, as to 
two of them, that the drawee non inderſavit, and as to the third 
non aſſumpſit generally, et prædictus (the plaintiff) fomiliter ; 
and after verdict for the plaintiff, he was allowed to enter his 
judgment on the firſt ue; therefore if any amendment is neceſ- 
fary, it muſt be in this caſe, eſpecially ſince it is plain by THE 
POSTEA that the defendant appeared. Tie 


- 


2 [ 377 1 '* Tux Couxr. In every material iſſue joined, there muſt be a 


verdict on one ſide, otherwiſe there can be no judgment, and the 
| plaintiff would now have judgment for damages on a verdict found 
on an informal iſſue, as he alledges it to be, but on no iſſue joined, 
as the defendant fays : now there is a difference between an imma- 
terial and an informal iſſue joined, and where there is n9 ue at all 
joined; and caſes cited in the margin are, where the iſſues 
were informally joined ; as where itꝭ is faid in the entry, et 
« prediftus defendens ſimiliter, where it ſhould be, © prediftus” 
{the plaintiff) © ſimiliter;“ in which caſe the ifſue is tendered by 
the defendant ; but in the principal caſe the iſſue was tendered by 
the plaintiff, and never joined by the defendant ; ſo there was no 
iſſue at all: which ſeemed to the Court not amendable (V/). 
- (a) See Harris's Caſe, Cro. Jac. 502. that it ws a fatal che ftion, and nct 
(6) Fitz. Abr. Amendment,” fo. amendable; and the judgment was ar- 
32. refted, S. C. 1. Stra. 642.— But ſee the 
(c) Dyer, 60, 161. cafe of Sayer v. Pocock, where a replica- 
| {6} 2. Roll. Rep. 2co,. Cro. Eliz. tion was amended after verdict, by in- 


752. Cro. Car. 435. ſerting the firiliter inftead of . &c.” 


le) : Cowp. 407. 
6) The Court were all of opinion, 


Turner 
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Trinity Term, 11. Geo. 1. In B. R. 


Turner againſt Moſſe. Ciuſe 306. 


WII OF FRROR on a judgment given in the common phcas A declaration 
in an action on the caſe. a gued cum i 


The error aſſigned was, for that there being but one defendant, of ipſe idew, G. 
the plaintiff had declared, pre es VIDELICET uod cum ipſi idem the is good. 
defendant, &c. inſtead of ipſe idem, c. 5 8 Bulſt. 82. 

5 ; ro. fac. — 

But the judgment was affirmed, for the word & ip is but ſur- 1. K ** 
pluſage; and if it had been left out, the declaration would have 5. Com. Dig. 
deen good without it. a | ie 


The King egainſt Venables. | Caſe 307. 
e JUSTICES made an order to ſuppreſs an alehouſe, upon In what caſe juf.. 


the ſtatute of 5. & 6. Edw. 6. c. 24. which order was not ob- fices at ſeſſions 


may make a ſe- 


ſerved. cond order 10 


The juſtices at the ſeſſions, therefore, made another order, in this ſuppreſs an ale- 
form: Ir BEING made only to appear to us that J. Venables hath ute. 
e acted contrary to the former order, IT IS HEREBY ORDERED, ; 


« that he be committed to the county-gaol, there to remain for 


« three days, and until he enters into a recognizance with two 
« ſureties no more to ſel} ale, &c.“ 


| This laft order being removed into this court, 


Reeve moved to quaſh the ſame, becauſe it does not appear in 
the order, that the defendant was duly ſummoned, ſo had no oppor- 
tunity to defend himſelf; for if he had been ſummoned, he might 
have ſhewed ſome cauſe againſt the making this order: as for 
inſtance ; he might have a licence from other juſtices to ſell ale in 
the mean time. A ſummons is neceſſary in all convictions. , 8] 
And though this is not an order of conviction, yet it is not merely 37 
to carry the former order into execution, becauſe ſome new fact S. C. Sett. a 
muſt be proved as a ground for this puniſhment ; and natural Rem. 120. 
e, requires, that the defendant ſhould be ſummoned and heard res ane 
fore he is condemned. And fo it was held in the caſe of The 8. & Sa 
Queen v. Dyer (a), which was a conviction on the ſtatute 1. Jac. 1. Cafes, 267, 
c. 7. for embezzling yarn, ſetting forth, that WHER EAS S. C. 1. S 
complaint had been made to 7. S. and E. G. He. and whereas 838 
ce the defendant was duly ſummoned to appear before them, and by 2 * _ 32* 
« virtue thereof did appear on Tueſday the ſeventeenth day of 5 ” 
« April,” whereas the ſeventeenth day of April was on a Friday; 4. Com. Dig. 
and for that reaſon the conviction was quaſhed; for it was held, ** Juſtices of 
that a ſummons was neceilary, and that the time to appear upon 5 Peace” (ih 
ſuch ſummons was impoſſible, becauſe there was no ſuch day as * 
Tucſday the ſeventeenth of Aprih therefore it was as if there had 
deen no ſummons at all, And in the caſe of The Queen v. 


(4) Salk, 187, 
Ereen, 


idem, &. inſtead 
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Ante, 154... 


Trinĩty Term, 11. Geo. i. : In B. N. 


Green (a), Hil. 12. Anne, a conviction for ſelling bread contrary 
to THE ASSISE was, that the defendant debito modo ſummonitus fuit, 


et non apparuit; and the Court held, that the ſummons itſelf 
ought to have been ſet out; for they would not intend a good 
ſummons. | RS 


= 


| FAZAKERLY, againſt the defendant, argued, that in conviftions 


of this nature it is never neceſſary to ſet out, that the defendant was 
ſummoned. The cafe of The Queen v. Dyer is different; for if a 


bad ſummons be ſhewn, the Judge cannot intend a good one (3). 


In the caſe of Rex v. Theed (c), which was a conviction upon the 


Candle Act, which gives the officer power to enter in the day- 
time by himſelf, or in the night with a conftable ; and the con- 


viction only ſaid that the officer latufuliy entered, without ſpecifying 
whether in the day, or in the night; but this objection was over- 


ruled, becauſe the Court would intend the entry lawful. There. 


is a difference between judicial and miniſterial acts; for in the 
one, all things ſhall be intended regular until the contrary appears: 
now, the ſuppreſſing an alchouſe is a judicial act; for by the ſtatute 
the juſtices of peace have a judicial power to ſuppreſs them adlibi- 
tum; and therefore the Court will intend that the defendant was 


duly ſummoned. But in miniſterial acts it is otherwiſe ; for in 


ſuch caſes all muſt appear to be right, and nothing ſhall be fo by 
intendment: as for inſtance ; in the return of 'a mandamus all 
muſt appear to be regular, becauſe the returns are made by 
miniſterial officers. 1 „ 


4 


Ravmorn, Chief Tuftice: The caſe of Rex d. Clegg was never 
determined ; but the Court then ſaid, that the objection had never 


prevailed. There is a great difference between ſetting out 2 
bed fummens and ne frmmors at all. In the firſt, there is no room 
to ſuppoſe a good ſummons; otherwiſe in the latter caſe ; for if 


the juſtices make the conviction without a. fummons, they are 
able to an information. Muſt we prefume the defendant was 


not ſummoned ? There is no inſtance where an order was quaſhed 
for this exception. Whether an appeal Hes or no makes no diffe- 
rence, becauſe the order muſt appear good on the face of it. 


FonrEscu, Juice. Since the juſtices had juriſdiction, we 


will not preſume that they acted againſt their duty; this objection 


never prevailed; it differs from a bad ſummons ſhewn. 
1 Afterwards, on deliberation, the order was confirmed (d). 


() Hilary Term, 32. Anne. 10. Mod. ſe ons bad, in fact, made the order 


21 a f without ſummening Verables, or affording 
+ (5) Rex v. Clegg, ante, 3. him an opportunity of being heard, they 
(e) Ante, 320. | gave jeave to file Ax INFORMATION 


(2) But it afterwards appearing to the againſt them for this miſconduct, S. C. 
Court, by afhdavits, that the juiiices in 2. Ld. Ray. 1307. 


The 
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Trinity Term, 11. Geo. 1. In B. R. 13791 
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| 3 4 The Mariner's Caſe. „ Caſe 308. 
[BEL in the court of admiralty for mariner's wages. The Mariners - may 
plaintiff ſuggeſted for a prohibition a contract reduced into ſue in the admi.. - 
writing for the wages. 5 oe 1 5 _ — 9 
But the prohibition was denied, for the Court always indulges due by writ- 
mariners * in THE ADMIRALTY, becauſe, by the — ann 
that court, many of them may join in the ſuit, and it is the cheapeſt pwn 1p 
and moſt expeditious method to recover their wages. If there is 2. Show, $6, | 
any ſpecial contract, as is now ſuggeſted, the defendant may plead: x. Salk. 43. 
it in that court; andif they do not allow that plea, then it may be Stra. 937. 707. 
2 proper time to move the court of king's bench for a prohibition ; 538. 
for if it ſhould be granted before the plea is difallowed, it is a pre- 2. 1% , 
. . 5 mn v. 
3 4- Burr. 1944. 2. Com. Dig. . Admiraky (E. 15. ). 
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T was ruled by the Court, that to leave a declaration in the if a declaration 

office before the efſoin-day of the Term is a complete delivery be fied, it is a 
thereof, if notice be given in writing to the attorney on the other 899% dt 
ſide, and he refuſes to pay for the copy; but all attornies ought to gh? dne 5 
deliver a copy of the ton to the defendant's attornies, where given to the de- 
they are known, and willing bad v6 it; but if not known, or fendant or his 
refuſing to pay for it, then it filed in the office before the attorney. 
* + the Term, and the attorney for the defendant muſt 2. Ld. Ray. 
have notice of it before the eſſein - day, otherwiſe he ſhall have an 147. 

. Burr. 2452. 2. Term Rep, 212. 5, Com. Dix. Pleader” (C.). 
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_ Anonymous. Ls Caſe 310. 
R EPLEVIN. The defendant juſtified the taking the cattle In replevin, the 
damage feaſant; and it was now moved to ſtay proceedings, money due on 

on bringing into court what was due with colts, _ — a - 

Tak CourT. If you bring in what is due upon the replevin- Ante, 305- 345. 
bond, proceedings ſhall be dae, but if it is to ſtay proceedings on 5. Com Dig. 
payment of what is due for it ſhall not be granted, leader“ 
becauſe the Court has no rule to guide them in ſuch cafe ; but it (© 10. ). 
is otherwiſe for rent, for that is Certain {a). | | 


E Company, 2. Burr. 1120. Bonafous „ Rybot, 
J Burr. 1370, | . 5 3 ; 5 | 
5 Cambridge againſt Lea. . 
ENR OR on A JUDGMENT in an acdion brought on a policy of pate Loci 


inſurance. cured by a vere 


vol. VIII. „„ The 4. 
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7 Trinity Term, 11. Geo. 1. In B. R. 


chat the ſhip was laden with goods, and bound from ſuch a place to 
ſuch a place, and inſured, that navis pradidta et bona prædict 
| OI * the ”=m only, ar not e an were in- 


ſured 


. Ta Covxr. This being only an wits on the a 
nothing could be given in ev idence at the trial but the loſs — 
e Without which evidence the plaintiff could never have a verdict; 

es, dach a witho word 4 rag it is only falſe 3 and cured hy the 

rns. 


So the judgment was ee 


* The error affigned was, for that after the plaintiff had ſet forth 
4 g 


Caſe 312. ä The King againſt Hand: 


© Von fuit elebtus”* A MANDAMUS was dire ded to the defendant, Dr. 1 
eee 3 as official to the archdeacon of L. to ſwear T. S. churchwar- 
ear e u den of the pariſh of H. who returned, that T. S. non Fuit electus. 


See ante, 326. Ice was taken thereon, ad à verdict for the king. 
Oy \ CHAPPEL, Serjeant, moved in arreſt of judgment, Becauſe the 


S. O. 2. Id. return of non electus is a bad return, the archdeacon bein 
Ray. 14. judge of the election. The King v. Simpſon (a), Rex u. —5 
.-  deaconof Cardigan {6), The Queen v. Guy c. 


THE Court. The return is a void return; 92 writ of 
mandamus commands the defendant to ſwear the churchwarden, or 
to return cauſe why he cannot ſwear him. Now he may return 

_ſome cauſes as an incapacity; for that he is judge of; but he cannot 
deny the election; for that the is no judge of. The archdeacon i is 
only a miniſterial officer; and therefore bound to ſwear him. The 
ſwearing is only matter of form; becauſe a churchwarden may act 
before he is ſworn. The _ * a churchwarden i: is a . 


ee L 9 7 
And THE Court Pp a riſe ſir a perenptory mandonus Zi wif . 
& . (2). h 
(a) PIR 325. 545 $4 42:9 r again. Lozp 1 how- 
(5) 8. WU. 3. 8 | ever, adds, there can be no doubt but 
(c) 6. Med. 89. „ i ſcch a return is good,“ S. C. 2. Id, 


(4) Rex uv. White, r. Ld. Ray. 7779. Ray. 14056 ; and it is ſaid in the argu- 

(:) This rule was made againſt the ment ofthe caſe of Rex v. Ward, that it 
irclvation of RayxonD, Clief Jie, was determined to be a good return, 
ad REY.NOEDS, Fulice, and was aiter- Strange, Sg5.—And ſce Rex v. Simpſon, 
wards diſcharged ; and the Court not de- ante, 325. Rex v. Lyme Regis, Pcus l. 


F 0 i ing unanimcus, the cſe was put into the To to 86. 
92 Peper to be argued again, but it was never 
ö #5 nP E „ S.; 


** TRINITY 


TRINITY TERLIC 

The Twelfth of George the Firſt, 

ME _ 
The King's Bench. 
2726.7 

Sir Robert Raymond, Kut. Chief Fuſtice. 
Sir Lyttleton Powis, Kut. 
Sir John Forteſcue Aland, Kut. , Juſtices. 
James Reynolds, E/7. | | 
Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Nut. Solicitor General. 


— ... —ñ— 


h, Cowper againſt Ginger.  _ Cale 313. 


AYMOND, Chief Fu/tice, delivered the opinion of the 

R Court, that the * coram vobis well lay; for that . 
the record was removed by the firſt writ of error. The 

caſe of Walter v. Stokee, in Hilary Term, 1693, is a caſe in point; 

and there no queſtion was made, but that the record was removed 

by the firſt writ of error; | | 
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MICHAELMAS TERM, 
The Twelfth of George the Firſt, 
IN © 

The King's Bench. 


Sir Robert Raymond, Nut. Chief Fuſtice. 
Sir Lyttleton Powys, Kut. 

Sir John Forteſcue Aland, Kat. Juſſices. 
James Reynolds, E. cites 
Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 


„„ 13821 
* Phillips againft Fiſh. 5 Caſe 314. 
4 OW Taz Cova, after deliberation, delivered their opi- Ante, 371. 
N nion, that the plaintiff was intitled to full coſts ; for as this 

declaration is worded, the arreſt and impriſonment are 

3 as diſtinct acts, for which the plaintiff might have brought 

z diſtinct action, and cenſequently they cannot be eſteemed only 

acts laid for aggravation of damages. Cro, Car. 163. | 


Let there be full coſts, 


Warren againſt conſet. | Caſe 315, 


Þ Eafter Term, in the thirteenth year of George the Firfty Ante, 106, 323 | 


the judgment of the common pleas was affirmed in the court 
of king's bench by the whole Court; for that the action being 
founded on the articles, and the particular facts being but auxiliary 
| bo the deed, the plea of nil debet was no good plea. | 
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The Firſt of TOE the Second, 
1 . 
re King” 8 Bench. 


Sir Robert Raymond, Nut. 2 Julie. 
Sir John Forteſcue Aland, Knt. 
James Reynolds, Em. 
Edmund Probyn, Eſp. 


Sir Philip Yorke, Kut. Attorney es 
Sir Clement Wearg, Kut. Solicitor General. 


vf, 2 


Shaw againſt Weigh. __ | Cale 316. 
AYMOND, Chief Fuftice. This caſe ftands for the opi- The reſolution 
R nion of the Court. The term made to the plaintiff in of the Court on a 
ejetment is expired; and though we cannot reſtore the wm by deviſe. 
party to his poſſeſſion, yet we may give judgment. The judgment 253- 
upon this ſpecial verdict below was, gudd querens nil cafuat per Forteſe. Rep. 
 breve ; and we are all of Pinien that this Judgment ought to be 7%. 8 
reverſed. ; 3 5 Frag ” 


_ TaxrinsT POINT 3 — Count 1% What 5 the truſtees 
haye by the will, as'no words of inheritance are made uſ2 of in the 


limitation to thens;: 


And WE ARE ALL OF OPINION, that the a took an eftate 
of inheritance by implication ; for the intention of the teſtator was, 
that they ſhould take ſuch an eſtate as would ſupport the ſevera] 
truſts in the will; and they being eltates of inheritance, the 
truſtees muſt have an eſtate of inheritance to ſupport ſuch truſts, 
as 1. Noll. Abr. 611. But this being ene. on the * 5 700 
ment, we need not labour it. l 


Tus $sEconD PoInT is, Wbat eſtate the Wit Kere 
Dorothy and Anne, took by the will ? If they took an eſtate=tal}, 


Ditithy might levya fine, and ſuffet᷑ a fecovery to bar the leffor of 
3 BY 4 Edd F 27 40 1 l 1 $157 £3 8 r; he 
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tne plaintiff, and conſequently the judgment below would be ; 
but if the fiſters took only an eſtate for life, the fine and nes 
— and no bar to the leſſor of the 
plaintiff. 


And we ARE ALL OF OPINION, that the ſiſters took only an 
eſtate for life, with remainders in tail to their iſſues. For firſt, 
after the death of his wife, the teſtator gives it © in truſt for Anne 
and Dorothy, equally betwixt them, during their natural lives,” 
Here if it had reſted, it would be an expreſs eſtate for life to them: 
and then he declares his intention by faying, © they ſhall commit no 
© manner of wafte.” Now can it be faid, that he intended them an 
eſtate of inheritance, when he obliges them not to commit any 
waſte ? But to proceed: He provides, that © if the five hundred 
pounds, or any part, be.paid by his ſaid “ fiſters, that then they 
* may raiſe ſuch money by digging of coals only; ſo that he 
reſtrains their power to digging of coals only. The power 
his wife had was to ſell, or cut oY ſell timber, or dig c coals, &c.; 
but no ſuch power is given to the iffues, becauſe it is plain he 
intended the ſiſters d take an eſtate for life, and the iſſues an 
eſtate in tail ; ſo there was no occaſion to give them a _ 
which they had by virtue of the eſtate given to them. 


Then the will goes on, and if either of my ſaid ſiſters die, 
« leaving iflue or iſſues, &c. then in truſt for ſuch iſſue or iſſues of 
« the mother's ſhare, or elſe in truſt for the ſurvivor or ſurvivors of 
them.“ The queſtion upon this is, Whether * iſſue or iflues” are 


words of ine or a deſgnatis perſenæ. At common law, 


tc iſſueꝰ is not a word of limitation in — Coke Second Inſtitute, 

and in caſe of an uſe, the ſame law; for if a feoffment is 
made to the uſe of J. S. and his iflue male, this does not paſs an 
eſtate · tail: but in wills © z/ue” is ſometimes a word of limitation, 
and ſometimes a word CE EEE WII wn 


| tention appears in the will. 


The cafe of Loddington v. Kine, „ A . 431. is not well 
feported. I heard it —_ feriatim, the caſe was adjudged, 
that {vers Armin took only an eſtate for life; and that point 
remained unſhaken in chancery and the houſe of lords; fo that 
« iſſue there was judged a good word of purchaſe, purchaſe, though an 
eftate for life was given to the father of the iſſue. | 


The caſe of Blackburt v. Wells, Hil. 12. ne, isa-ftrong 
caſe : There the deviſe was to A. for life only, and after his death 


- to his iſſue, and the heirs of ſuch ifſue ; and that was adjudged 


an eſtate for life in A. and the © iflue” was a word of 

A. took an eftate for life; and what the Court moſtly 
relied on in that caſe was, the intention of the teſtator appear- 
ing from the words only, and the limitation over to the heirs of the 


Now here the intention appears as plainly, that the ſifters were 


to take an * — as I have partly ſhewn ; then the 


words 


| Faſter Term, 1. Geo. 2. In B. R. | 
words © ſurvivor or ſurvivors” ſhew the iſſue were to take by pur- 
chaſe, for © ſurvivors” cannot relate to ſiſters, there being but two. 
And the will goes further, & and their reſpective iſſue or iſſues; 
ſo that the iſſue of the ſiſters were to take an eſtate which was to 


defcend to their iſſues; and when an eſtate for life is 2 to one, 
and after to his iſſue, with a limitation over to his iſſue of ſuch 


iſſue, the firſt takes only an eſtate for life, and the iſſue take as 


purchaſors. The caſe of Clerk v. Day, reported in Cro. Elia. 313. 
1. RolPs Abr. 832. and Moor, 593. is to that purpoſe; yet I doubt 
none of theſe books have ſtated it as it is on the roll; yet Moor 
is the laſt, and ſays it was adjudged, and he is a judicious reporter; 
the other two were young at that time; but as in Moor, the 
teſtator deviſed © to his daughter * for life, and if the marry 
<« after my death, and have iſſue of her body, &c. then I will, that 
_ & her heir after my daughter's death ſhall have the land, and to 
the heirs of their bodies begotten :”* and it was adjudged, that. 
the daughter took only an eſtate for life, and her heirs an eſtate of 
inheritance by purchaſe. - | 


The caſe of King v. Melling, reported in 2. Lev. and 1. Vent. 


(3845 


has been ſtrongly relied on for the defendant. That caſe, I agree, 


is eſtabliſhed, but there is no occaſion to carry it one jot further; 
and we are of opinion it does not come up to this cale ; there is 
not a limitation over, as in this cafe, * to the iſſues of the iſſue; 
and if Hale's opinion be truly reported in that caſe, he is clearly of 
opinion, if there had been a limitation over * to the iſſues of the 
<« iſſue, the deviſee had taken only an eſtate for life, and the word 
« iſſue” had been a word of purchaſe. _ SD 

Another objection is, that if the ſiſters do not take an eſtate- 
tail by the words already mentioned, yet they are tenants in tail by 
the ſubſequent words, viz. © and if my allers die without iſſue 
c and their iſſue or iſſues die without iſſue, then, &c.” Theſe 
words, they ſay, give them an eſtate-tail by implication, as in the 
caſes of Sutton v. Pamon, and Langley v. Baltuin, the laſt of 
which was in 1707. I anſwer, in thoſe caſes it is limited only to 
the firſt, ſecond, third, and fourth; ſo that all the iſſues that may 
be are not comprehended in the words of purchaſe; and therefore 
the words « jf he die without iſſue” may, by implication, operate ſo 
as to give the father an eftate-tail, for the fifth ſon could not take 
as a purchaſor, becauſe it is only to the firſt, ſecond, third, and 
fourth ſon ; and then the words, © if he die without iſſue, then the 
< remainder over:“ ſo that as long as he has iſſue the remainder 
_— take effect; but here the words are general, and take in all 
the iſſues. | | 


2 


* The caſe of Pepham v. Bainfeld, in Salk. 236. is ill reported ; Ante, aba. 


for the Book ſays, it was A deviſe to A. for life, remainder to his 
firſt, and fo to his tenth ſon 3-- but the material words © and to all 
te and every other fon” are left out; but in Dyer, 171. it is ſaid, 
that an implication ſhall never ride over an expreis limitation; 
and therefore if an eſtate is deviſed to A. for life, and after to ee 
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fig ſon, and the heirs of the body of ſuch firſt ſon, and if 4. dis 


without iſſue, then over, in that caſe A. ſhall not have an eſtate by 
cw beeauſe there is an expreſs limitation in tail tohis hr 


- Another ebjeflion' is, that this canriot be 2 deſeriptio perſon as 
comprehending male and female. I anſwer, it is a good word of 
purchaſe, by the plain intention of the teſtator. There was ano- 
ther point as to the croſs-remainders, but that is now out of the 
Caſe, and we are of opinion the ſiſters were only tenants for life, 


So the judgment was reverſed per fotam Curiam. 
Afterwards this cauſe went up into the houſe of lords, on a writ 


(a) argued by Mr. Attorney % General and Mx. Boor TE to 


make it an eſtate-tail, and by Mz. FAZaKERLY and Mx. 


STRANGE to make it but an eſtate for lite ; ; and all the Judges 
being ordered to attend took time to conſider of it; and | 


On 28th April 1729, nine were of opinion, that it was but aft 
eſtate for life, viz. RaymonD, PRICE, PAGE, REYNOLDS, Hats, 
CaRTER, DENTON, PROBYN, and CoMyNs; and the Lord 7 4 

ice EyRE, the Lord Chief Baron PEXGELLY, and 
3 (e) FoRTES5CUE, held it an eſtate- tail. 


Before the lords gave judgment, the learned Bj Chich er 

Docter Hare, — — ſaid, he did not eaten 
the niceties of the law, but this queſtion feemed to him very much 
to depend upon 2 grammatica} conſtruction of the words of the 
will, and perceived that the three Judges who differed from the reſt 

ſeemed to argue from the grammar of it; and he was of opinion, 
that according to grammatical conſtruction he ſhould rather think 
cc ſurvivoror ſurvivors” ſhould be moſt properly referred tothe ſiſters 


rather than to the iſſue; and thereupon the houfe of lords, nemine 


(a). contradicente, gave judgment according to the opinion of the 
id three e and reverſed the judgment a by the king's 
dench. | 


()] See the arguments in Fitzgib 28. 1 away, a jehoment of 
() Sir Philip Yorke. _ B, R. was late at night reverſed, upon a 


(c) 2 his argument in Forteſe. Rep. .divifion of ten lords againſt ſeven, 2. Stra. 
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ABATEMENT. hy" y8 


FD ˙ Colin... accounr: . 

Fletcher, 43 1. In account againſt the defendant as 
TA lead. | 21 bailiff ad merchandizandum, wager of 
. 
4 2. Infimul computaſſent infra juriſdic- 


tionem, good, though the cauie of the 
3. mee cannot plead mitomer of th . account is not ſo aid, Spackman w. 


// AT 
4. See a ſeire acias againſt the bail of | 3 : 
Je re ACRES. 


Atwood v. Beach, 83 hers the acres mentioned in a fine 


5. Note the different effect of abating or or recovery ſhall be taken according to 


quaihing a writ of error, Coupe . commen computation, and not accord- 
_ Ginger, 8 ing to the ſtatute de Terris Menſurandis, 


33 Pleded in diſability not Waddy v. Newton, 275. 9 
allowed after a general imparlance, _ | 
Colvis v. Fletcher, „ 5 A Cc E T I A N. 

7. Where one of the plaintiffs dies, 8 


the cauſe of action ſurvive the writ or 


| See Action 5. q 5 
_ ation ſhall not abate, but fuch denk - ons 


I. See alſo Chad. Nicholſon, 
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A TABLE OF PRINCIPAL MATTERS. 


ACTIONS IN GENERAL. 


r. An action will not lie for damage 
without an injury, Phi v. 
Ryland, 

OO TO fate cath for an 

injury, without any ſpecial damage, 
Phullybrown 
351, XC. 

3. As in caſe for ſhutting one out of a 

veſtry-room who has a right to be 


there, Phillyorown v. Ryland, 52. 35's 


4. Whether an equitable intereſt in — 


n 
1 at law, Lock v. 
repht, 


4% 41 


5. The plaintiff may ſue out a latitat 
before the cauſe of action, but cannot 
declare until after it is accrued, Perry 
v. Kirk, | 343» 344 

6. After a fagerſedeas for not declaring, 
the plaintiſ — bring a new action 
 Henly v. Roſs, 306 


7. Where the wife need not be joined in 


the action with her huſband, King v. 
. 199. 341 
ö 


See Assunr sir, Casx, Covexant, 
Dr, Norzs PrxomissoRrY, &c. 


2. Where money is to be paid on bond 


at ſeveral times, an action lies for the 
whole on a failure at any one time, 
Abdelard's Cafe, 56, 57 


2. Where a firanger to a deed. or pro- 


iſe may bring an action thereon, 


Lowther v. Kelly 
3. In 1 
by moie ties, the action may be brought 
(er one) againſt one, _—_— d. Hodges, 
166 


5. To an action he 

mon carrier, #07. a 
- plea, Harriſn v. Green, 
6. Attachment for charging 


is a proper 
178 


denied, becauſe the defendant (ii dam- 


nified) may have his action, Rex v. 


7 _ 227. 


352, 353 


Ve Ryland, 52: 272. 278. 


115, 116 


2 come 


the defend- 
ant with too great a ſum in the ac etzam 


7. In entge- te, brought ſpe- 
2 the veaue may be g- 

ed, Long v. N den, 
in a bond, and 


8. hen eo 
yet che action brought againſt one held 
well (Ser Basse) Cloud v. Nichol. 
ons | 242 
9 e of the "ag agar 
tre et e contra), 15 proper 
action, Chet 272. — 
10. le of bail 
ag, 1 both — bail, or one 
» William v. Green, Pr 
11. On an indifment 3 
3. K. no action lies in the Mar 2 
397» 306 


for a malicious proſecution, 
Roberts, 
ADDITION. 


1. Where yeoman or huſbandman is 3 
good addition, &c. Maſon v. Buſbel, 
51, 52 


2. To the 2 of yeoman the de- 


fendant pleaded he was a horner, and 
held ill, for both are conſiſtent, Major 


wv Bachel, | 51, 52 
ADMINISTRATOR AND ADMI- 


eee an adminiſtrator hal 

* pay cots, „ Kc. as in trover on a con- 
n Coarfwerth v. 

_ 109 


2. An Me Bid againſt the 


heir in the debet et detiner, held 2 oaly BY 
fault in m c. Burland'v. 1 
e 

3. Where the plaintiff muſt have a = 
1 or take it 

e where the judgment 15 entered, 

c. Anonymous, 2 244 

4 Plea by an adminiſtratrir, that ſhe 

had no aſſets dic impetrationis brevis 

orig. where the ſuit was by bill, is ill. 

Si diniact v. Marſbal, 288 


ADMIRALTY. 
See PROmIDITLON, 


* 
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AFFEERMENT. 


See AMERC1lAMENTS. 


What it is, and how to be made, Mer- 


gan Caſe, 298, 299- 391 


AFFIDAVITS. 
| See ATTACHMENT, 
1. On affidavits that the defendant could 


not get his witneſſes {who were fick) 


at the-trial, the eſtreating a recogni · 


zance was ſtayed, &c. Rex v. Smart, 


2 | 288 
2. On aconvidtion of perjury, the verdict 
ſet aſide, becauſe affidavits made that 


the defendant could not get his wit- 


neiles ready, Rex v. Smart, 289 
3. Where a negative affidavit ſhall be 
| preferred to an affirmative, Rex v. 

Aciwortb, 85 1 
4. See alſo Rex v. Richmond, 86 


AGREEMENTS. 


ble to be per- 


3. An apreement i 
— (at che making) ſhall not pre- 
judice any perſon, Winnizgton v. Brij- 
2: On a disjunctive agreement (to find 
diet, &c. 2 pay ten pounds) ve mo- 
ney brought into court, Savil o. Snell, 
TED. GB 


ALEHOUSES; ac. 
1, Indictment for felling ale, &c. with- 
out paying the duty, quaſhed (for un- 
#- Conviction on ſtatute 3. Car. f. c. 3. 
for ſelling ale without a licence, Rex 
V. Ferd, FO 174. 175 
3. A ſeſſions order againft the defend- 
ant's felling ale quaſhed, becauſe the 
ty was only in the margin, Rex v. 
Autin. 8 309 
4. Nor, The ſtatute 5. & 6. Ev. 6. 
C. 25. has not given the ſeſſions, or 
you. Fant power to ſuppreſs ale- 
\ houſes at diſcretion, Rex N 2; 
— Oy 151 4 
5. Before an order to ſuppreſs an ale- 
| hauſe, it is neceſſary to ſummon the 


* 


Fay, hut not needful to ſet forth the 


ſummons in a ſubſequent order, Rex 


v. Venables, 377 
AMBASSADORS SERVANTS. 
See AzrESTS. *' 


AMENDMENTS. 
See Recoaps ano Error 8. 


5 A fpecial verdict amended, Mayo v. 


Arcber, 48, 49 


2. In covenant, the venire amended, after 
a writ of error brought, Wilkinſon v. 
_ Myer, | 234 
3. Leave to amend a declaration in tro- 
ver, and to add more counts, Huxer v. 
Capan, i 8 1:6, 177 
4. Attachment againſt an aſſociate for 
_ amending a record after motion in ar- 


reſt for the ſame error, Rex v. Colvin, 


Ye 226 
A feire facias a inf pledges in re- 
? lets 1 in * — of a declaration, 
253 amendable, # der V. Bucer, 
| NE, 313 
6, An informal iſſue may be amendec. 
but not where there is no iſſue, Cows 


per v. Spencer, | 376 


7. A bill to eflabliſh a modus amende 
on payment of colts, thid. 


AMERCIAMENTS. 

| See Cus rous. 

t. Infants, eccleſiaſtical perſons, peers, 
&c. not amerciable for not appearing 
at leets, Morgan's Caſe, 297, 291. 


300, 301, &. 


2. An amerciament certain is in nature 
of a cuſtomary tine, and may be in- 
poſed by the ſteward of a Jeet, and 
need not be affeered, Morgan's Caſt, 
| | 300, 201 

3. Where an amerciament is diſcretio:1- 
ary, it ought to be afferred, but where 
it is aſcertained by the cuſtom, there 

it need not be affeered, Mergan 's Caſs, 

| | | 391 


APPEARANCE., 
2 See AprESTS. 
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A TABLE OF PRINCIPAL MATTERS: 


"APPRENTICES.' 
See ParrSH-SETTLEMENTS. 

1. The father and fon bound (jointly), 

that the ſon (an apprentice) ſhould 

account, &c. each are bound, I bitley 

D. Loftus, = 1 219195 

2. Being bound an apprentice, and ſerv- 


ing, will not make a ſettlement waith- 


out inhaviting, Rex v. St. John Bap- 
f tuft, 333285 


ARRESTS, Sc. 
See ATTORNIES 6. 
1. Where one is in cuſtody for not ap- 
pearing to an action, and alſo to anſwer 
; 6 i 8 the committitur muſt 
on the la recognizan ce, Rex wv. 
Bail of Strudwice, x 


2. Rule a to ſet aſide bail-bond, given 


upon the arrest of an ambaſſador's 


3. After an arxeſt the plaintiff muſt de- 
clare in two Terms, or the defendant 
may have a ſuperſedeas, Henly v. 2 
ap ee v „ 
4- A laritat may be ſued. out before 
cauſe of action; but the plaintiff can- 
not declare till after, Perry v. Kirk, 


ARREST” OF JUDGMENT. 
See JUDGMENTS, 


"LSSAULY.. 


=&e TrxE5PAsS. 


„ o oh Sr 
Of pleading no aſſerts, &c. by an ad- 
miniſtratrix, S- ciuiacł v. Marshal, 


288 


A5SIGNEES, AND ASSIGNMENTS. 
Is covenant © for not repairings 
brought againſt the affignee of an 
aſſignee, the plaintiff need not ſet 
forth the intermediate afignments, 


| Loweleck v. Serrel, . TS - 


2947. 390. 


343 


' ASSOMPSIFT.- 
See Acrios, Car. | 
1. By the indorſee againft the drawer 


on a note, by which he promiſed to 
account with T. S. for nds 


value received, and held good within 
3. & 4. Anne, c. 9. Morris v. Lee, 
. 3 
2. Againſt the indorſer of a promiſſory 
note, declaring, that the drawer fecit 
notam ( ix ſcriptis ), not ſaying heſigned 
it, yet held good within that ſtatute, 
Elliot u. Cœuper, * 


ATTACHMENT S. 
See Action 5, ATTORNEY 6, Co- 
FFF 
1. In reſcous, an attachment not to be 
granted till the return of the writ, 
r + oo 5 3-100 


2. See alſo Meyer g. Y.Ulop, 4 342 


3. Attachment 2 ainſt an officer of an 


inferior court for oppreſſion, &c. Rex 
A ˖ ‚— 5 
4. Againſt the | ages of 2 libelon 
the court of B. R. until he produced 
_ the author, Rex v. Fat, 123 
5. For extortion, and for foreing the 
plaintiff to take leſs damages than the 
Jury gave, Wilkams v. Lyons, 189 
6. Againſt pariſh-officers, for a contri- 
vance in ſettling a poor man and his 
family, Wretham V, St, Olive, 200 
7. Againft à gaoler, for denying to re- 
turn a habeas corpus, and extorting a 

note from his priſoner, Rex v. Colvin, 
46 | 

8. Againſt an aſſociate, for amending a 
record after motion in arreſt, &c. ibid. 
g. Againſt divers, for reſcuing a priſoner 
taken on an eſcape-warrant by 
I. Anne, c. 6. Rex v. Dunbar, 240, 241 


10. Againſt a bailif," for taking inſuff- 


cient bail, Smith v. Graham, 283 


11. On a motion for an attachment, 
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Plain and poſitive affidavits, no at- 
tachment ſhall go, Rex v. Aclauorth, 
3 22 
12. See Rex v. Richmond, 95 
13. For withdrawing a witneſs from giv- 

ing evidence at a trial at the aſhzes on 

an information againſt _ ſmugglers, 

¹⁰?» ↄ / · 
14. Againſt a mayor, for a frivolous 

return to a maudumus, Rex vv. gs. 

| | 33 
15. Againſt a town-clerk (zi, for 
granting a reple vin to take goods from 
a conſtable diſtrained on a conviction 
of keeping dogs and nets, Rex v. 
Burchet, | 208, 209 
16. For challenging an array for want of 

- hundredors, where the rule was by 
cConſent, though no expreſs injunction 

therein not to challenge, Rex v. Bur- 

ridge, 245, 246 


ATTORNIES. 


1. An attorney attached, and ordered to 
anſwer interrogatories, for mal- prac- 
tice, Wright v. Maſon, 199, 110 


2, An attorney cannot be bail, though 


a houſekeeper, & c. Brown v. Coombs, 


„ 

. An attorney attached, and ordered to 
deliver deeds, &c. though nat entruſt- 
ed with them in the way of bulineſs, 
Strong v. How, 339, 340 


4. See want of an original | afgned for 


error by fraud is the plaintiffs attor- 
ney, Hunſton v. Howard, 437 
5. A warrant of attorney may be filed 
any time before the defendant pleads, 
Cote v. Allen, N "Ip 77 
6. See an attachment for arreſting. an 
attorney who had brought his writ of 
privilege, Lord Conjng/by v. <tecd, 
5 E e 
7. But denied againſt an attorney who 


had inſerted in the ac etiam more than 


due, &c, Rex v. Pepper, 227 
8: May be puniihed for making up a 
. Jecond record, Crowther v. I beat, 

243 


9. May FIR papers till he is paid the : 


money for drawing them, &c. 1 aw/2 
D. Dickinſon, 306 
10. Where deeds or writings come to an 


attorney in way of his buſineſs, the 


» 


courts at # 
to re-deliver them, on paying what is 
axed and due.to him ; and this 
though he be no attorney of record of 
that court, if he practiſe therein, 
Strang v. How, 340 


A VER ME Nx. 


i. In afſumpfit ad damnum four hundred 


dunds, defendant pleads the ſtatute of 
imitations ; plaintiF replies, he ſued 
out a /a/itat two years before for one 
huadred and fifty pounds, but notaver- 
ring it to be for the ſame cauſe, held 
III, Hollazoay v. Thurſton, 109 
2. In an action on a promiſſory note, 
the plaintiff ſet forth that he demand- 
ed the money Je codem C. (the draw- 
er), but did not ſer forth that C. drew 
tne note; yet on demurrer held a 
good averment, Elliot v. Comuper, 


AVOWRY.. 


1. In an avowry, the particular day of 
entry, &c. was not ſet forth, yet held 
good, Sheers d. Lammas, 52,453 


2. In ejectment, the plaintiff muſt truly 


make out his title, but ſo much ſtrict. | 


neſs not required in an avowry, Mac 
donald d. Weldon, 54 
3. Though the leſſor in an avowry ew 
that the leſſee is a diſſeiſor, yet the 
contract between them is ſufficient to 
maintain an action, Macdcnald u. Mel. 

$ den, 1 5+ $5 
an WW rRD 2 

1. In debt on bond to perform an award, 
where the ſubmiſſion was of matters, 
&c. between the mms and defend- 
ant, on gallum arbitrium pleaded, the 
_ plaintiff ſhews an award between the 
plaintitt and detendant and his wife 3 

. yet held good on motion in arreſt, &c. 
Arſe v. Su. 12 


2. Where 


e/tminfter will compel him 


9929 


F$ 
: 6 
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2. Where an award is good or not, 
though not exactly purſuant to the 
ſubmiſſion, Morſe v. Sa, 213 


- : B. 1 
BAIL AND BAIL-BONDS. 


See ABATEMENT I, ATTORNIES 2, 
Carias 4. 


1. Bail, in what method to be taken, 
Crefts v. Butcl, 157, 188 
2. Bail are liable in B. R. where the 
principal dies before the return of the 

| fecond feire facias, Glyn v. Yates, 
| 33 

3. In ſtrictn pn, they are 3 the 
return o capias againſt the prin- 
cipal, Ghz v. Tates, | : 31 
4 If the plaintiff proceed by debt on 
the recognizance, they may ſurrender 
the principal within eight days after 
the return of the writ, Anonymous, 
$- Though the principal be ſurrendered, 
and notice given, yet the bail muſt 
Pay coſts till the bail-piece is marked, 
or the plaintiff is only to take notice 

of the exoneretur entered thereon, Wild 
v. Harding, 281, 282 
6. And if the bail did not give notice, it 
is irregular, and cannot be ſupplied 
but by paving coſts, Welch v. Har- 
ding, | 281 
Proceedings againſt bail ſtayed for 
irregularity, becauſe only four days 
between the zefe and the return af the 

| feire facias that had been brought by 
the plainti's ex cutor againſt the 
principal, Bond v. Turner, 305 
8. How far, and in what caſes, bail are 
bound, and how far favoured by the 
Court, Gn v. Tates, 32. 131. 340 
9. The firſt man ts only bail de bene 


eg, and bail is not really given till 
recog- 


the ſecond man enters into 
nizance, Crofts v. Bute, 2188 


10. And though this be done before 
divers Judges, it alters not the caſe, 

| , e ibid, 

11. On a writ of error pending in Can- 
Scac. moved to ſtay proceedi a 


Caſe, ; 129 


12. Pending a writ of error, the proceed- 


ings againſt the bail ordered to be 
ſtayed, being moved before the return 
of the ſecond feire faciar, Waller's 
Caſe, = 
13. If the defendants in the Hire facia: 
will confeſs judgment, and enter into 
a rule to pay the debt, or deliver up 
the principal within four days after 
judgment affirmed, the proceedings 
againſt the bail to ſtay, bia 
14. One outlawed for a ſeditious libel 
may be bailed on bringing a writ of 
error, Rex v. Earbury, 4: 2759 
15+ Bail to the action are not diſcharged 


till a committitur of the principal is 
3 


| 194, 195, 196 

16. On a ſeire facias againſt the bail 
jointly, ber dee gen na may be en- 
tered againft each, Clark v. Corniſb, 99 
17. In the common pleas, there is but 
one ſcire facias againſt bail, but there 


are two in the king's bench, and the 


firſt muſt be returned vibil before 
the ſecond iſſues, & c. Andrews v. Har- 
8 ©” 27 
18. Bail, where they are diſcharged in 
B. R. on ſurrender of the principal 
before two nibilt returned the /cire 
facias, Anonymous, 4 340 
19. See proceedings againſt the bail 


ſtayed, for that the plaintiff had de- 
clared for more than was in the ac © 


etiam, c. Webſter v. Gearing, 234 
20. Quære, If bail may be on a recogni- 
Lance of bail, by the ſtatute 3. Zac. 


c. 8. Coltbrook v. Diggs, 79 
21. See alſo Chrifty v. Amtrell, 237 
22. Proceedings againſt the bail ſet afide, 


for that the plaintiff died before the 
return ofthe writ, Emutchinf-1 v. Smith, 
L W, 4 8 240 
23. Fee 


gs ona 


| feire fac. againſt the bail, Hallen, 


130 


33 
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23. See a judgment againſt the bail ſet 
aſide on their ſurrender of the princi- 
pai, Manning v. Turner, 7 0 

24. But bail are not to be diſcharged on 

ſurrender of the principal, unleſs an 

_ exoneretur be entered on the bail piece, 

Wild v. Harding, 281 

25. See an attachment againſt a bailiff, 
for taking inſufficient bail, Smith v. 
Graham, 7 283 

26. An action on a recognizance of bail 

may be brought againſt one or both, 
Williams v. Green, 295 

27. A recognizance of bail taken in 
London, and a ire facias thereon to 
the ſheriff of Middleſex, is good, if the 
recognizance be enrolled, &c. Palmer 
v. Zyfield, 290 

28. One of the bail was a material wit- 
neſs for the defendant, who therefore 
moved, that new bail might be given, 
but denied, Valrond v. Mojes, 321, 322 

29. Bail are to pay coſts and intereſt from 
the time of the judgment had againſt 
the principal, Anonymous, 336. See 282 

30. Bankruptcy in the principal ſhall not 
avoid a judgment regularly obtained 
againſt the bail, Heawy/zae v. gp 

5 34 

31. The defendant bound in a bail- bond 
in quadrant. libris; held good for 40l. 
on the ſtatute 28. Hen. 8. c. 10. Au 
99 | 

32. In debt on aſſignment of a bail-bond, 
the proceſs of arreſt, & c. mult be ſet 
forth in the declaration, Tacker v. 
Gouldbourn, 78 

33. Where the defendant muſt enter into 
2 new recognizance of bail on a writ 

of error, Colebrook v. Digges, 79 


34. Bail for the peace, &c. are not diſ- 
charged on appearance of the princi- 
pal, until a cammittitur is ent.red on 


Strudwick, 
35. Nor are they diſcharged, though the 
principal was taken from them by pro- 
ceſs of the court ; for they might have 
brought him up and rendered him 
notwithſtanding, 
Strudæuict, 


195 
Ver. VIII. 


342 


Rex v. Bail of 


36. The principal and bail cannot join 
in aplea, nor in a writ of error, Adai- 
fen v. Paterſon, 299 
37. If the plaintiff be in Holland, and 
make affidavit there, atteſted by a 
e notary, it ſhall be admitted here, 

0 as to hold the defendant to ſpecial 
bail (Aaære the ſtatute 12. Geo. 1.), 
Walrcad v. Van Maſes, 323 


38. Rule ni to ſet aſide bail-bond given 
upon the arreſt of an ambailador's ſer- 
vant, Croſs v. Talbot, 288 


BANK RU PTS. 


1. A farmer is no trader within the 
ſtatutes of bankruptcy, Mayo v. Ar- 
cher, | 46. 48 


2. But if a farmer or innkeeper buys 
great quantities of wool, hops, pota- 
toes, &c. for fale, aliter, Mayo v. 
Archer, | 48 


3. See the ſtatute of Limitations pleaded 
to an aſſignee of commiſſioners of bank- 
ruptcy, and held weil, Grey v. Mex- 
dex, | | 171 

4. Bankruptcy in the principal ſhall not 
avoid a judgment regularly obtained 
againſt the bail on ſtatute 5, Geo. 1. 
c. 22. Heavy/ides v. Davis, 348 

5. If the principal become bankrupt, the 
bail muſt ſurrender him before the 
return of the ſecond /cire facies, Hea- 

 vyfides v. Davis, 348 


BARON AND FEME. 


1. After an agreement between huſband 
and wife to live ſeparate, the Court 
will not permit the huſband to compe} 
her to cohabit, LZiffer's Caſe, 22 

2. The huſband alone may have an action 
for beating his wife, Read v. Marſpall, 

26 


the recognizance, Rex v. Bail of 3. See on a queſtion of legitimacy of the 


1904 


children debated, whether the father 
was married to the mother, Hilliard 
ov. Phaley, 180 
4. Per Cancellar. Where there is a 

marriage, and afterwards a divorce for- 

conſanguinity, &c. it baſtardizes the 
iſſue, Hilliard v. Phaley, 182 


G 8 5 Where 
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$- Where the wife ſhall not be joined in 


the action with her huſband plaiatif, 
Ling v. Bafingham, 206. 342 
6. Where the wife need not be joined 
with the huſband in the action, King v. 
Bafingham, OS 342 
7. She ought not to be joined unleſs an 


expreſs promiſe be made to her, or 


that the cauſe of action ariſes from her 
own ſkill and knowledge, King v. 
Bajingham, 200 
2. Where the huſband and wife may de- 

_ clare ad damuum ifforum, King v. 
 Bajingham, | 341 
9. The huſband has no power to confine 
his wife, Lifer's Case, 22 


FF BARKRATRY, 
What harratry is ; fraud is barratry, but 
negligence not, Anight v. Cambridge, 
| | - ©5830, 231 


BARRISTERS AT LA. 
A barriſter at law being joined with an- 
other, hath no privilege to change the 
wenn, Townjend"s Caſe, 315 


BASTARDS AND BASTARDVY. 


Sce Baron AND FEM 3 & 4. 
1. An order of baſtardy removed by cer- 
tierari, and quaſhed for not ſetting 
forth that the party was duly ſum - 


moned (i. e. the ſummons did not ſhew 


for what cauſe he was to appear), Rex 
„„. „ | 3; 4 
2. The juſtices of peace have an original 
juriſdiction in caſes of baſtardy, and 
their orders therein, if regular, are 
cConcluſive; yet if irregular, a certiorari 
lies, and they ſhall be quaſhed, Rex 
v. Glegg, 


< 
3- A putative father may be charged (by 


two juſtices) with a ſum in groſs, though 
ſeemingly contrary to 18. Eliz. c. 3. 
for they have power to take order for 


relief of the pariſh, as to what charge 


it may ſuſtain, as well as what it has 
ſuſtained, Rex v. Clegg. ibid. 
4. Baſtard children are to be ſettled where 


burn, St. Giles v. Everſicy Blackwater, 
RT, 170 


; | rection to pay, &c. Feuay v. Heale, 


B AWD Y- HOUS ES. 
See SLANDER. No. 3. 
BILL OF EXCEPTIONS, 
A Judge is not obliged to fign a bill of 
exceptions, unleſs offered at the trial, 
and drawn up according to the minutes, 
Poctlington v. Hatton, 221 


BILLS OF EXCHANGE. 


1. A bill of exchange cannot be made 
. Payable out of any certain fund, Jenny 
v. Heale, | 205 


2. The words <* value received” are not 
neceſſary in a bill of exchange, Jerry 
2. Heale, | 267 
3- See of actions brovght on promiſſory 
notes and inland bills of exchange, ſtat. 
9. & 10. Will. 3. c. 17. &c. 307. 362. 
„ u93 

4+ ** Str, you are to pay to Mr. I. (ſo 
much) out of the money belonging 
to the governor and company of, &c. 

is no bill of exchange, but only a di- 


| . 265 
BILLS OF MIDDLESEX. 
ni &#G © 
B O N D 8. 

. Set Bail, &c. : i 
1. See debt on a bond for money won at 
play, contra ſtat. 9. Ann. c. 14. Col. 
bourn v. Stockdale, 57 
2. A bond executed by one at one day, 
and by another at another day, relates 
to the firſt delivery; aliter of bail, 
_ Crofts v. Butel, | 188 
3. The father and ſon bound jointly, that 
the ſon (an apprentice) ſhoulFaccount ; 
each are. bound, Whitley v. Loftus, 

; « . 
4. Two were bound jointly, and an ac- 
tion brought againſt one; held well, 

_ becauſe it did not appear that the other 
ſigned and ſealed it; and if he did, 
yet it is not his deed without delivery, 
Cloud v. Nichel/on, 242 
5. Debt on a bond of thirty-five years 
ſanding, on a /o/vit ad diem pleaded, 

| payment 
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payment is preſumed, Serle v. Bar- 


ringlon, 278 


6. Quære, If an indorſement thereon by 


the obligee, of intereſt paid, be evi- 


dence of ſuch payment, Serle v. Bar- 
„ 279, 280 


BREACH: 
+ See CASE and DEBT. 


I. The breach may be affigned in as ge- 


neral words as the covenant 1s, and not 
neceſſary to aflign itin the very words, 
if it be the ſame in ſenſe, Kuigbt v. 
Cambridge, - -:--. + 4231 
2. In covenant that he would do nothing 
to moleſt, hinder, &c. in the quiet en- 
joyment of lands; breach that the de- 
fendant had erected a gate, per quod he 
was obſtructed, &c. and on error 


: 


brought, held well aſſigned, Andrews 


v. Paradiſe, "0 
. 


Sce Cox roATIONS and INDICTMENT. 
1. A mandamus to reſtore one to a corpo- 
ration disfranchiſed for bribery, Reæ 
. Hutchinſon, E 19. 20 
2. Mandamus to the old churchwardens, 
to deliver the pariſh- books, &c. denied, 
Rex v. Hutchin/on, 99 
3. An information againſt one for bribery 


and ill practices in the election of bur- 
geſſes, & c. Rex v. Mayor of Tiverton, 


186 


4. Bribery is a ſufficient cauſe to remove 
one from his office, even before con- 
viction, | | | 

SEIDGES' © 

An information againſt a county for not 
repairing a bridge, Rex v. County of 

BROKERS. 

How brokers were inftituted in London in 

the room of garblers of ſpices, by ſtat. 


ibid. 


119, 120 


6. Ann. c. 10. Lualam v. Lopez, 103 


' BOROUGHS AND BURGESSES. 


See CORPORATIONS. 


1. By whom elections of borough ma- 


giſtrates are to be, Rex v. Mayor of 
Whiicburch, 210 


borough cauſe, ' 210 


3. A uo warranto information denied, 
for that there had been a. peaceable 
poſſeſſion of a burgeſs fourteen years, 
Rint vw. Poles + > 1 286, 287 


4. Election of a burgeſs not qualified, ſet 
aſide, Rex v. Mayor of Bedford, 35. 
| 36, &c. 


BV E- LAW S. 


1. Debt on a bye · law for exerciſing the 
trade of a muſician in London, good, 


if exerciſed for lucre, ' City of London 


— - N 


D. Green, 4211 


2. Whether a bye · law. of the joiners 
company, that whoever exerciſes that 


trade ſhall be free of their company, 
be good, and well returned, Rex <. 
Ludlam, : : 


freeman to exerciſe any other trade, en- 
titles him to his freedom in the com- 


9 * 


N 


N 
3 CAP IAS. 


WS 


See EXECUTION. 


1. A teflatum capias, founded on a capias 
iſſued before judgment ſigned, is ill, 
Miller v. Bradley, 


2. Where judgment is the laſt paper day, 
it cannot be ſigned till the gazarto die 
paſt, and faid, that in that caſe no 


capias can iſſue till the next Term, ſed 
Cur. contra, Miller v. Bradley, 189, 


190 
3. A ca. /a. and F. fa. taken out at the 


{ame time, the defendant being taken 


on the ca. /a. che fi. fa. was quaſhed, 
S:amper . Hodg fon, 302 


4. A capias againſt the principal, and a 
ci. fa. againſt the bail, held to be ir- 
regular, becauſe only four days be- 
tween the te and return, Bend v. 
Turner, | 30 5 


G g 2 5. 1 


- 


3. A bye-law which makes it penal for a 


189, 190 
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ing out their clerk, Arthur v. Commi/- 


g. If more than the ſum due be indorſed 
on the ca. /a. that does not make the 
writ void ; for the ſtat. 3. Geo. 1. only 
inflicts a penalty if executed for more, 
"Crofts v. Butel, 188 


CASE. 


See AcTion, AsSUnyPSIT, SLANDER. 


I. Caſe lies for keeping one out of a 
veſtry-room, ſo that he could not be 
preſent at electiug a pariſh officer, 
Pbilhytrowa v. Ryland, 52 

2. Cafe for ſhutting out of a veſtry · room 
held not good, becauſe not ſt.ebn he 
had a right to be tnere, £hillybrown 
D. Ryland, FN. 351 

3. Caſe by infimul computaſſent infra ju- 
riſdictianem lies, though the cauſe of 
the account was not ir, Ic. Spack- 
nan v. Huſſey, 77 

4. A ſpecial action of the caſe lies for re- 
preſenting a tavern as a bawdy-houſe, 
Plunkee v. Gilmore, 215 


5. Where an action of the caſe, and not 


treſpaſs, is the proper action, Reynolds 
v. Clarke, | 272 


6. Cafe lies where damages are conſe- 
quential io a lawful act, 16. 


7. But where the original act was a tort 
in itſelf, there treſpaſs vi et armis is 
the proper action, Reynolds v. Clarke, 

See TRESPASS. | 


CERTIORARLI. 

1. Where a certiorari to remove an in- 
dictment of murder out of ales is 
grantable or not, Rex v. Athbes, 136 

| W 5" "6 Tg 

2. A certiorari is no writ of right, but 
grantable or not at diſcretion (quere), 
Aathors Caſe, 331 

3. A certiorari granted to remove an or- 
der of commiſſioners of ſewers for turn - 
Homers of Sexwers, ib, 


CHALLENGES, 
See JURORS. 
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CHARTERS. 


See CorPoRaTIOnNs, Cusrous, Pare 
DONS. | 


Whether a charter which regrants lands, 
&c. to a corporation ſurrendered, ſhall 
be both a new creation and a confir- 

mation, Rex v. Grey, 358 


CHESTER. 


Information for a local offence in that 


city muſt be ſent by mitrimas to the 
chamberlain of the county palatine, to 
be tranſmitted to the mayor, and after 

trial the chamberlain muſt return it to 
B. R. Rex v. Brereten, 328 


CHURCHES. 
See Ux10N, Se. 
In a ſuit in the ſpiritual court for ſeats in 
a church, a prohibition awarded, Swee- 
nam v. Archer, 338 


C HURCHWARD ENS. 


1. On a mazdamus to ſwear a church- 
warden, the ſurrogate made an ill re- 
turn, Rex wv. Simm, 325 

2. Toa mandamus to ſwear a church- 
warden, non fuit eleZus is no good re- 
turn, Rex v. Harwood, 380 

3. No mandamus to new churchwardens 
to make a rate to reimburſe the old 
ones, Rex v. Rathgrhithe, 339 


COMMITMENTS AND CON- 
See ATTACHMENTS and CORONERS, 


COMMITTITURS. 
See Bait, No. 15, and 33. 


CONDITIONS PRECEDENT, &e: 
See Covenants, &c. 

1. Where a condition is in the disjunc- 
tive, and one part thereof is falſified, 
the plaintiff muſt have judgment, 
Griffiths Caſe, | 349. 

2. The nature and difference of condi. 
tions precedent, and of mutual cove. 
nants, Zock v. Wright, 40,41 


3. So alſo, Blackwell v. Naſh, © 94 
h 4 4 
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4. In executory agreements, where the 
plaintiff declares pro confideratione inde, 
the word pro” makes a condition 

_ precedent, and there neither party can 
have an action withovt averring a per- 
formance on his part, Lock v. Wright, 
| 42 


CONFESSION. 
See Conviction. | 


CONSPIRACY. 
See Im DICTMENT. 


1. In an indiftment of conſpiracy to raiſe 
wages, the fact was laid ip the town of 
Cambridge, but not ſaid in what county 
that was; yet held good, Rex v. Tay- 
lors of Cambridge, IO, 11 

2. Though an indictment on 7. Geo. 1. 
c. 13. do not conclude contra formam 

flatuti, yet it is held well enough, be- 
cauſe it is an offence at common _ 
1 


3. An indictment for a conſpiracy, in 


giving a man money to marry a poor 


old woman, in order to gain her a ſet- 


tlement, Rex v. Edwards, 320 


CONSULTATION. 
See PROHIBITION. 


A conſultation gives no new power to ſue 
| for anything, but only to proceed on 
the very libel already exhibited, Strat- 
ford v. Neale, © | 2 


CONTINUANCES. 


1. Continuances may be entered at any 
time to entitle the plaintiff to his judg- 
ment, Hawker v. Hinton, 243 

2. In the court of common pleas, THE 
MEMORANDUM in the declaration is 
always general, without referring to 
any Term, ſo that the judgment may 
be ſupported by an original of a for- 
mer Term, by entering continuances, 
Martin v. Budgell, 7 284 

3. Where continuances are entered from 
one Term to another, no execution can 


be prior to ſuch entry, Miller v. Brad- 


22 1 190 


CONVICTIONS. 


1. On a conviction of forgery, a rule to 
make up the record in order to arreſt 
judgment was denied, Rex v. Seife, 45 
2. Confeſſion of the off-nce of keeping a 
greyhound, &c. is a good conviction, 
though the ſtatute 5. Ann. c. 14. di- 


rects it io be upon oath, Rex v. Gage, 


63, 64 


3. The defendant confeſſed himſelf guilty 


of perjury, a god conviction, and he 
was by the court of common pleas ſet 
in the pillory, Rex v. T horowgoed, 
= 179 

4. A convittion of forcible detainer was 
quaſhed, the verbs in the adjudication 
being in the preter, when they ſhould 
be in the preſent tenſe, Rex v. Watſon, 

a . | 6 55 66 

5. See divers caſes of removal from of- 
fices in corporations before, or without 
any conviction, Rex v. Huichin/on, 101, 


102 


6. On a conviction by two juſtices on 
I. Geo. 1- c. 48. for deſtroying fruit- 
trees, the judgment was ideo confidera- 
tum, Sc. without guod forisfaciat, 

Rex v. Abton, 175 

7. See a conviction on the ſtat. 8. Ann. 
c. 9. for not aſſiſting an exciſe- officer 
in weighing candles, Rex v. Thead, 

: | 319, 320 

8. Divers objeQions to a conviction of 
prophane curſing and ſwearing, on the 
ftatute 6. & 7. Will. 3. c. 11. over- 
ruled, Rex v. Tuck, 366 


9. But a conviction on an information for 


the like offence was quaſhed, Rex v. 
Bowen, | 56 
10. See alſo Rex v. Sparling, 58 
11. Convictions for ſelling ale without 
licence (See ALEHOVUSES, and) Rex v. 
Ford, FE 174 


12. In a conviction on 1. Geo. 1. c. 48. 


it is not neceſſary to ſpecify the pu- 
niſhment inflicted, &c. Rex wv. 40 


| 175 
COPYHOLDS, &c. 


1. A copybold ſhall be taken by the heir 
not by purchaſe, but by diſcent. Reb. 


by diſcent, Smith v. Trigg, *3- 


Gg3 2. For 
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2. For where two rights meet in the ſame 
perſon, the beſt ſhall be preferred, 
© Smith v. Trigg, 23 


3- A copyholder, before admiſſion, has 


neither jus in re, nor 7 as rem. 


5 


SO RON ERS. : 


A coroner being in contempt, was com- 
mitted, Coning ſby v. Steed, 192 


CORPORATIONS. 


S:e BoxouGHs, CHARTERS, and Quo 
WARRANTOS. 


S 6 


ment was 88 in the exchequer 


chamber, Anony non,, . 
2. No coſts to be paĩd on a writ of error, 
where the judgment is reverſed (See 
SraTUTES), . Stapleton, 314, 
315 

3. Where a writ of error is brought and 
quaſhed, &c. the defendant ſhall have 
colts, Cowper v. Ginger, 316, 317, &c. 


4. Where coſts ſhall be paid by an admi- 
PAI. or not, Coa:fworth v. Shafter, 

„ 109 

5. By an attorney, Lax! en v. Dickenſen, 
th 


1. Two bailiffs are of a corporation, if 6 The plaintiff is not to proceed i in 4 


one makes a leaſe of the corporation 
lands to the other, i it is void, Salter v. 
Grefvezer, 303 
2. Where though the charter of incorpo- 
| ration be ſurrendered, yet the corpora- 
tion is not diſſolved, Rex v. Grey, 358 


3. Whether the king can grant to a cor- 
poration a power to adminifter juſtice 


excluſive of himſelf, Rex v. Grey, ib. 


4. Where by the charter the election of a 
mayor, Kc. is to be on a certain day, 


it cannot be made on a day after, Rex 


Ve. Tregony, 129 
5. But this is provided * by 11. Geo. 1. 
e. 4. 15. 


6. Where the election is to be by twenty 
burgeſſes, and one is unqualified, the 
election is void, Rex v. Mayor 1 Bed- 
ford, 36 


; But if one engualified is Joint 3 a com- 
mon-council-n: an, &c. with others that 


are qualified, it is void as to him only, 
16. 


8. If there be a new electior, he who is 
quahfi-d is dul elected, and not he 
who has moſt votes next to him who 1s 

un qual fied, "BP 

9. Brio ry, a gcod cauſę to remove one 
from his om̃ ce betore conviction, Rex 


v. Mayor of Titerion, 186 


LOS TS 


Cee Bart, DAA Es, and PAUP ERS. 


I. A ire facias in error will not lie for 
costs, Without ſhewing that the judge 


new & ectment before he pays the coſls 
taxed on the firſt, Crundel v. Bodily, 
225 
7. Where the gury gave but twelve-pence 
damages, yet full coſts awarded, not- 
wilrhſtanding 22. & 23. Car. 2. c. 9. 
. Phillips v. Fiſh, 371 
8. On a bill to eſtabliſh @ modus, leave 
given for the plaiatiff to amend on pay- 
ment of coſts, Blacteit v. Finny, 37 8 
376 
9. On leave to amend @ wenire after error 
brought, the plaintiff in the original 
action ĩs not to pay colts, Wilkinjon . 
Meyer, 234 
10. An attorney to pay coſts and da- 
mages for not delivering up deeds he 
received on a ſpecial truſt, & c. Lawyos 
d. Dickenſon, | 306 


11. Where the fact laid in a declaration 
(for words) by way of aggravation, as 
a conſequence of the words would bear 
an action independent of the words, full 
coſts ſhall be given ; but not where the 
words alone are the yi: of the. action, 
Phillips v. Fi, - $92 


COVENANTS. 
See ACT1ON 3. and BREACH. 


1. In covenant brought by the aſſignee of 
an aſhgree, the plaintiff need not ſhew 
tne intermediate aſſignments, Nivel v. 
Stapleton, 72 

2. On a covenant by two to two, to pay 
by moieties, the action may be brought 


* one of them, Lilly v. Hodges, 
166, 167 


3. Covenants 
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3. Covenants to transfer ſtock, * (See 


Sour SEA STOCK, &c.) Lock v. 


Wright, | 40, 42 
4. See Wolley v. Briſcoe, 3 
5. And Wilkinſon v. Meyer, 238 


6. Covenant to pay all taxes, &c. on 


lands, rates to the church and poor are 
not within it, Theed v. Starkey, 314 


7. Covenant for quiet enjoyment, and that 


he would do nothing to moleſt him, 
what is a breach thereof, Andres v. 
Paradi/e, 318 
8. Covenant by father and ſon, that the 

: ſon, being an apprentice, ſhould ac- 
count; the action may be againſt both, 
Whitley v. Loftur, : 190 
9. Where covenants are both joint and 
ſeveral, the action may be brought 
againſt one or both, Lilly v. — 
107 


COVENANTS MUTUAL. 
See ConDiTIONS; 

1. What ere mutual covenants, and what 
not, 49, 41. 69, 70. IO5. 294, 295 
2. Where covenants are mutual, a requeſt 
to perform, or a tender, is not neceſ- 
ſary, Wilkinſon v. Meyer, 173 
3. Tender of performance, how to be 
' pleaded. in ſuch covenants,” }7vel v. 
Stapleton, 2 70 
4. See allo Shelburn v. Stapleton, 294, 
| | 293 


. Mutual covenants cannot ariſe upon a 
deed poll (Quere), Lock v. Wright, 


41 
6. Covenant on a deed poll for South Sea 
ſtock, 40. 68. 105. 218. 292 


CURSING AND SWEARING. 
| See Convicrtions 8 and g. 


CUSTOMS. 
See Lon Dbox. 
1. 2uere, Whether an ancient cuſtom 
may be good againſt the king's charter, 
Rex v. Powell, 291, 292 
2. Cuſtoms, what are good or not, and 
haw to be pleaded, &c. Morgan's Caſe, 


297 to 302 


3. Where an amerciament is diſcretionary : 
it is to be affeered, but not if it be aſ- 
certained by cuſtom, Morgan's Caſe, 

| | 33 


D. 


DAMAGE Ss. 
Ser Cos rs 6, &c. 


1. Before the ſtatute of Gloucefer, no 
damages were in any real action, Spiller 
v. Adams, | 22 


2. By the ftatute of Merton, c. 1. the 
widow in a writ of dower recovers the 
value of her dower in damages, from 
the death of her huſband ro the day 
ſhe recovers (i. e. has judgment), ibid. 
3- Damages may be given to the defen- 
dant in dower, although he has pleaded 
uncore friſt, Fc, ibid. 
4. Damages for words ſpoken, whereof 
ſome are not actionable, may yet be 
aſſeſſed entire, Read v. Marſball, 26 


5. Where the jury may ſever the damages 
for which the plaintiff has declared en- 
tirely, Moor v. Thomęſon, 78 

6. In trover and actions for damages only, 
no leave to bring the thing into court, 
contra in detinue, Huxer v. Gapan, 

176 

7. Where a writ of inquiry of damages 
may be ſet aſide, and where not, Parr 
v. Purbeck, 197. 213 

8, Motion in arreſt of judgment, for that 
the jury gave exceſſive damages, denied» 

Herbert v. Morgan, 296 

9. In treſpaſs for entering the houſe of 
one, and taking the goods of another, 
ad damnum ipſorum, is ill, Maddox v. 
Tayler, 370 

10. In replevin, no ſtay of proceedings 

on bringing in what is due for da- 
mages, Anonymous, 379 


DEBT. 


See Byt-Laws, AWARD. 
1. Debt on a bond given for money won 
G g 4 : a 
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at play (Fiz: ſtatute 9. Ann. c. 14.), 

Coibourne v. Stockdale, 57 

2. Debt for keeping an engine for de- 

ſtroying the game, on the ſtatute 8. 

Geo. 1. c. 19, &c. Siren v. ä 
23 


pait, on ſlvit ad diem pleaded, payment 
is preſumed, Serle wv. Barrington, 278 


4. Where a note under hand ſhall be no 
diſcharge of a debt contracted before, 
Springett v. Chadwick, 


5- Debt will not lie on a promiffory note, 
but indeviiatus afſumpſit will, Welja v. 
Craifs  - 373 

6. Debt on ſtatute 6. Ann. c. 16. for act- 
ing as a broker in Loxden, without 

being admitted, Lailgm v. Lepex, 

| 103 

7. S-e 2!ſo the caſe of The Company of 
Muficians, 211 

8. Debt on a judgment, on a recogni- 
zance of bail, may be brought againſt 
one or both, Mil.iams v. Green, 295 


9. In debt by an executor againſt a ſheriff 


for an eſcape, adminiſtration muſt be 
taken in the dioceie where the judg- 
ment was entered, Anonymons, 244 


DEBET AND DETINET. 


1. An 2dminifirator declares ag ainſt an 


heir in the debet and drirnet ; this is 
only a fault in form, Burland v. Tyler, 
356 

2. Acd no advantage to be taken of it but 
on a ſpecial demurrer, ibid. 


DECLARATIONS. 
See Action, AMENDMENT, AvVER- 


MENT, CasE, COYENANT, Dar, 
and PLEAS. 


1. It is not ſufficient to deliver a decla- 


ration avaind a prijoner to the turn- 
key. unlts it be fi. ſt fied in the office, 
Anon; mcs, 33 97 
2. Proceedings against the bail ſtayed, 
fror that the plaintitf had declared for 
mere than wis in the aceiian biilz, 
J. Ener W. Gerring, 224 
3. Alter an arreſt the plaintiff muſt de- 


” Claic in two Lerms, cle tac defendant 


290 - 


| may have a /aperſedear, Henly +. 


Refs, 306 
4. But the plaintiff may bring a new ac. 
tion, for his debt is not thereby loſt, 
but only the former action gone, 61d, 


3. Debt on a bond of thirty-five years $- Jo debt oo alignment of a bail-boad, 


the proceſs of the arreſt muſt be ſet 
forth in the declaration, Tucker v. 
Geldbourne, | 78 
6. So on a promiſſory note againſt the 
drawer, it muſt ſet forth notice of non- 
pay ment by the indorſer, Lawrence v. 
Jacob, 43 
7. In caſe for keeping one out of the veſ- 
try, the declaration muſt ſhew he had 
a right to enter, Phillybrown v. Ryland, 

| | 354 
8. Where huſband and wife may declare 
ad damnum ipſorum, King v. Bafingham, 
= 200. 341 


9. By demurring to a declaration, no- 
thing is confeſſed but what is well al- 
ledged there. n, Philiybrown v. Ryland, 

8 8 | 354 
10 Declaration by an adminiftrator againſt 


an heir in the dehet and derinet (See 
DET, &c.), Burland v. Tyler, 356 


11. Declaration in treſpaſs for breaking 
the houſe of one, and taking the goods 
of another (See DAMA GES g.), Mad. 
dox v. T ayl-r, 370, &c. 


12. To leave a declaration in the office 
before the eſſoin-day, is a good deli- 
very, Beach v. Hobbs, 379 


13. But the defendant's attorney mult 
have notice of jt in writing betore the 
eſſoin day, or an imparlance is of 
courſe, Beach v. Holds, #bid, 


14. In covenant for not repairing againſt 
. the aflignee of an afbgnee, the plaintiff 
need not ſhew in his declaration tae 
intermediate aſſignments of thc leale, 
 Wywil v. Stapleton, 72 


15. If the plaintiff alledges in his decla- 
ration indentur. fad. inter partes, it is 
ſufficient, and the ſealing and delivery 
need not be ſhewn ; fur tndentur. fad. 
implies it, {/4inJon v. Coatſworth, 34 


16. The agreement was in the copula- 
ue, but the deglaration alledges the 
OE | breach 


breach in the disjunctive, yet held good 
after verdict, Burges v. Bracher, 238 
17. Note, If on a demurrer che declara- 
tion appears to be bad in ſubſtance, no 
implication in a bad plea can mend it; 
«liter (it ſeems) after a verdict, Wyvil 
v. Stapleton, | 70, 71 
18. And where the iſſue is immaterial, 
the defendant ſhall not take advantage 
of a bad replication, if the declaration 
be good, Wilkinſou V. Meyer. 173» 

| 174 


DEEDS AND WRITINGS. 
1. Signing and ſealing does not make it 
a deed, it muſt be delivered by the 
party, Claud v. Nicholſon, 242 
2. Where deeds, &c. are delivered on a 
ſpecial truſt, the party cannot detain 
them, Lagen v. Dickenſon, 306 
3. An attorney ordered to deliver up 
deeds, &c. though not intruſted with 
them in the way of buſineſs, Strong v. 
4. Of the effect of a deed poll, Zock v. 
Wright, 41, 42 


DEMURRERS. 
See DECLARATION, ISSUES 4. 


1, By demurring to a declaration, nothing 
is confeſſed but what is well alledged 
therein, Phillybrown v. Ryland, 354 


2. And no advantage can be taken of a 


fault in form therein, but on a ſpecial 
demurrer (See DzBET, &c.) Barland 
vv. Tyler, | g 356 
3. Demurrer to an indictment for a riot, 
for an inſenfible word therein, over- 
ruled as ſurpluſage, Rex v. Harris, 

| 327 

4, Demurrer to a plea in abatement of 
an inditment of treaſon, and no time 
given the priſoner to join therein, Rex 
. Layer, ; 84 
$5. The condition being in the disjunc- 
tive, the defendant pleads performance 

olf one part, which being traverſed the 
detendant demurs. The traverſe is 

- confeſied by the demurrer, and the 
plea in that part alledged being. falſi- 
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fied, the plainuff muſt have judgment, 
Griffith's Caſe, eee 


6. Demurrer to a declaration in cove- 


vant, to pay money for Soutb- Sea 
ſtock to be transferred on the twenty- 

| firſt of Sept. c. becauſe not ſhewn that 
the plaintiff flaid to transfer it the laſt 
hour of the day, and judgment pro de- 
fendente, Mordant v. Small, 219 
. Demurrer to a ire facias inſt 
s pledges, which ſet ro ag jedient 
recovered againſt them in C. B. prove 
patet de recordo, when there was only 

_ a tranſcript thereof there, Weldon v. 


Buckler, | | 314 


DESCEN T. 
See Devise and Heim. 


When two rights meet in one perſon, 7. e, 
by deſcent and by deviſe, the deſcent 


being the more noble, takes place, Smith . 


. Tigg. | 23 
DE TIN UE. 
See DAMAGES 6. 


See Lx ACIES. 8 
1. Where copyhold lands deviſed ſhall 


be taken by purchaſe or deſcent (See. 


Cor HOLDS), Smith v. Trigg, 23 


2. Where one may take a fee · ſimple by 
deviſe, without the word “ heirs,” 
Shaw v. Way, 253 


3. In what caſes deviſees take eſtates for 
life, with contingent remainders, Shaw 
v. Way, | 254 

4. See and note the learning of execu- 
tory deviſes, and contingent and croſs 
remainders, Shaw wv. Way, 254 to 


; 263 
5. Same caſe, 381, 382 
6. An executory deviſe to two, on con- 
tingency of a third perſon's dying * 
both their life- times without iſſue.“ 
Parſons v. Peacock, © 346, 347 
7. A deviſe to one for life, and after his 
death to the iſſue of his body, &c. is 
an eſtate · tail. But a deviſe to one for 


life 
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R. Be only, and if he die without iſſue, 


remainder over, is only an eſtate for 
life, Shaw v. N ay, 45 263 
8. A. deviſed his meſſuage in H. to B. 
and his heirs, and all the reſt and re- 
fidue of his lands to C. and his heirs ; 
B. died in the life of 4. Quere, - 
this lapſed legacy be by the gener 
clauſe carried over to C. as reſiduary 
legatee, or ſhall deſcend to the heir. at 
law, Wright v. Horne, 222 


| 9. See a deviſe of gavelkind lands, Tur 


ner V, Turner, 208 


DIS cONTINUANCB. 
... See ERROR. | 


DISFRANCHISEMENT, 


Sce CoxBoRATION., 


DIS TRESS ES. 


See REPLEVINS, 


See DauAezs 2 & 3. 


1. Dower of three tenements not good, 
by reaſon of the incertainty of the 


R word 4 tenement, Kent Vo Kerry, 355 


2. In tower, wncore priff is a good plea 
where an actual aſſigument is made, 
Spiller D. A. ans, : 23 


1 4 E. 
„„ 

x. The- method of proceeding therein 19 
B. X. Smuth v. Jones, 118 
2. Ejectment lies not of a fiſhery, nor 
ge pijcaria in ſuch river; but it hes 4e 
(tanta terra aqua cofperie, Ii adiy v. 
Aewton, 277, 8 
3. In cjectmen, judgment cannct be en- 
reread upon cone ſſion of tne caſual 

n ejector, C:opcr v. B. ale, 109 


4 Error in Ca. Scac. will not he on a 
judz ment againk the caiual cjcctor, 


" Suiiihw. FeneS, . 1 


5. The plaiateff is not to proceed in a 
neu <jecim nt, before be has paid tne 


coſts taxed on the firſt,  Crunds] +, 

_ Bodily, 225, 236 
6. In ejectment for non-payment of rem, 
the plaintiff had judgment, but pro- 
ceedings were ſtayed on bringing in 
the rent and colts, Phillips v. Doeliitle, 

; TT 365 
7- Where judgment in ejectment is more 
than a year's ſtanding, a ire faciat mult 
be ſued, and notice given, Steed v. 


Latewerd, - 366 


8. On a judgment had in ejectment, the 
Cetendant offered to deliver poſſeſſion, 
on condition of receiving a declaration, 
&c. Pecklingtan v. Hatton, 221 


over-ruled, Gravezor wv. Salter, 393 


ELECTION OF OFFICERS. 


Ses CORPORATIONS, 


1. Where a void election of one not qua- 


lied, was held good for one qualified, 
Rex v. Mayor of Bedford, 36, 37 
2. Of the right of election of borough 
magiſtrates by inhabitants and cut- 
dwcliers, Rex v. Mayor of Whitchurch, 
210 
ERROR. 
Sce AMENDMENT 2, EJECTMENT. 4. 


1. Where a writ of error lies, or not, 


2. On a mandamus for an archdeacon to 


be reſtored to a feat in the choir in 
Dublin, a writ of error will not lie, 


Rex v. Trinity Chapel, 47 


3. A writ of error is brought by two, and 
one dies pending the writ, how the 
plaintiff may ſue execution, Pennoire 
v. Brace, 108 

4. A writ of error 15 no ſuper/edeas, un- 
leſs the plaintiff in esror puts in bail, 
Anftruther v. Chrifly, | 121 

5. Pending a writ of error, proceedings 
azaiolt the bail are ſtayed, aller 
Caje, VVV 

6. A writ of error ceram vobis is a good 
jupe ſed: as after it is allowed, Bela v. 
Collins, _ 447 

7. Where error corom wobis lies, or not, 
Bil; v. Coliins, 147.317 


9. Odjections in ejectment after verdict 


S. Want 


10 


1. 


1. 


10 


If 
- 
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8. Want of a bill filed, aſſigned in par- 
liament for error, Martin v. Budgel, 
283, 284. 308 


9. After in allo eff erratum pleaded, is 
never admitted toamead general errors, 
Barnſley v. Shrimpton, 304, 305 

10. On a judgment in debt againſt two 
defendants jointly, both muſt join a 


writ of error, Cowper v. Ginger, 305 
11. No cofts on a writ of error where the 


judgment is reveried, Viel v. Sta- 
pleton, „„ 


| 12. Judgment was ag2inft two, and a 


writ of error brought by one, was 


quaſhed, the defendant ſhall have coſts, 
Miles v. Ginger, 316, 317 


13. Where want of an original was aſ- 


ſigned for error by fraud of the plain- 


utt's own attorney, Hunfion v. Howard, 
| 327 


1 A writ of error ſaed and allowed» 


before execution ſerved, is a ſuper/e- 
deas, though the defendant had no notice 


of it, Moorfoot v. Chi ver, 373 


15. Whether want of an original return - 


ed by the ſheriff is error, if one be 


filed on the roll, and ſo certified, Car- 


vel v. Manly, 30. See 327 


16. Error for variance between the orĩigi- 
nal and the declaration; but on pro- 


dacing the record it was right, but of 


another No. roll, Hawker v. Hinton, 
DH | 243 
17. Error, for that there being but one 
defendant, the plaintiff had declared 
quod cum i pſi idem, but held 7/7 to be 
but ſurpluſage, Turner v. Ma, 377 


18. Error, for that the plaintiff had not 


ſet forth in his declaration, that the 
drawer of a promiſſory note had no- 
tice of the default of payment of the 
indorſor, Lawrence v. Jacob, 43 


19. On motion to amend 4 venire, after 
error brought, the defendant in error 
| ſhall not pay coſts, unleſs the defen- 
dant will waive his writ ; for then it 
will appear to be brought for this fault 
and not for delay, NVillinſon v. Meyer, 
| 7% — 34 


20. Where a non pro. is entered withqut 
_ a miſericordia, it is noerror, Azonymons, 


198 


21. Where bail is required in error on a 


recognizance of bail, Chrifly u. 4Lnſtru- 
ther, | 


lawries, ſee QUTLAawaY. 


23. Of writs of error to the king's bench, 


&c. in Ireland, fee 1. 5, 6, 27. 184, &c. 


24. Error from Jreland, if the defen- 


dant does not appear at the retura of 
the writ, it is no diſcontinuance, Tri, 


nity Chapel v. De Archbiſhop of Dublin. 


184, 188 


25. For he need not appear until errors 
aſſigned, and he may, by ſcire facias, 
compel the plaintiff therero, 185 


26. Error to reverſe a judgment in eject- 


ment after a verdict. Objections over- 
ruled, Gravenor v. Salter, 303 


"ESCAPE WARRANT. 

1. One taken on an eſcape warrant aftef 
a day rule, detained, Villinſan v. 
Matbexus, 80 


2. Attachment againſt divers, for reſ- 


cuing one taken on an eſcape warrant, 
Rex v. Dunbar, | 240 
3. A Judge of either court, where the 
commitment, action, judgment or ex- 
ecution is, may grant ſuch warrant, 
Rex v. Dunbar, 241 


ESTOPPEL. 
1. What ſhall be taken to be an eſtoppel 
or not. See 33, 34. 323, 324 
2. Parties to an indenture are eſtopped to 
deny eſſentials, but not deſcriptive 
words, &c. Skipwith v. Green, 311, 


312 


3. As if a cloſe be demiſed called Lanes 


Meadow, the party 1s not eſtopped to 


ſay it is arable, ibid. 
4. So if a cloſe be demiſed containing 
500 acres, he is not eſtopped to ſay it 
contains leſs or more, Skpwith v. 
_ Green, | | 313 


5. It is a general rule, that ail debet is no 


good plea to an action founded on a 
ſpecialty, or on a record, for there the 
| | detendant 


n 
22, Of writs of error to reverſe out - 
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defendant is eſtopped, unleſs mixed 
with other facts, as fraud, &c. War- 
ren v. Conjet, 324 
6. Where the defendant covenants to per- 
ſorm all covenants in a former leaſe, 
c. (recited) he is eſtopped to ſay 
| there were no ſuch covenants in the 
former leaſe, &c. Atkinſon v. Coar/- 
wort, - 34 
EVIDENCE. 
Se Wir xzssE8. : 
1. Papers found in a priſoner's cuſtod 
read as evidence againſt him, Rex v. 
Layer, | 88, 89 
2. Parol proof of what the priſoner con- 
ſeſſed before the council, not admitted. 
except his confeſſion were ſigned, Rex 
3. Where the defendant may plead the 
general iſſue, and give the ſpecial mat- 
ter in evidence, Mei v. Bennet, 120 
4 Where a plea is in the affirmative, 


the proof lies on the defendant, Z://iard 
D. Phaley, 180, 181 


$5. What comes under the per guod in 
_ treſpaſs, muſt be proved, Philips v. 
Figs, 


a woman a concubine rejected, for he 
_ would have married her himſelf, Hiiliard 
D. P haley, ; 181 


7. 2. If an indoriement by the obiigee 


of intereſt paid, be evidence of ſuch 
payment, &c. Serle v. Barrington, 
279. 280 

$. See the conſtruction of the ſtamp· act, 
5. & 6. Will. 3. deeds not to be re- 
ec ved as evidence till ſtamped, Rex v. 
Bijpop of Chefter, 355 
9. An anſwer in chancery not to be evi- 
dence at law, either for the party or 
agzinſt a third perſon, Hilliard v. 
Phaley, | - Rs 
10. Nor any proceedings in the ſpiritual 
court, where the title of lands is in 
que ſtion, ibid. 


„ An exemplification of an entry of 


goods at Rotterdam, 


no evidence, Rex 
T. Man, : 


75 


ont, 
72 
6. Note, the parſon's evidence to prore 


12. Yet a copy of an agreement in Hol. 
land, atteſted by a public notary, 
good evidence, Walrond v. Van Moes, 

| «2 322, 323 

13. Cohabitation allowed to be evidence 

in favour of legitimation, Hilliard v. 


Pbaley, 180 


EXCHANGE. 
See BILLSs or Excaance. 


EXCISE OFFICERS. 
See CONvicTiION 7. 


EXECUTION. 
See ER ROA 4. CaPlas, and Fitgr 
„%% 

1. Execution of a criminal in Midaleſex, 
though the fact committed in E/e-x, 
Rex v. Layer, . 94 
2. An execution ſued before the defen- 
dant's death, may be executed after, 
without a /cire facias, Anonymous, 225 
3. A priſoner is to be charged in execu- 
tion, within two Terms after judgment 
obtained {See JuUDGKNENTS), &c. 46 
| „ 
4+ If judgment be ſigned after the Term, 
yet it relates to the firſt day of that 
Term (except as to purchaſors), and 
the execution ought to be teſted ac- 
cordingly, Graves v. King, 310. 
See 225. & 189 
5. Error by two, and one dies pending 
the writ, execution may be without 
feire facias, Pennoire v. Brace, 108 


EXECUTORY DEVISE. 
| See Deviss. 


EXECUTOR. 


See ImvenTory and LICACI2Sõ. 


An executor was denied the enlarging of 


time to plead (the rules being out), 
unleſs he would enter into a rule not to 
plead any judgment obtained after the 
rules were out, Anonymous, 308 


EXPOSITION OF WORDS, &c. 
Sie Words. | 


EXTORTION. 


. 
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EXTORTION. 
See IxoicruEN S. 


1. Attachment moved for againſt a de- 
fendant for extortion, in forcing the 
aintiff to take leſs damages than the 
jury gave, Williams v. Lyons, 189 
3. The like againſt a gaoler for denying 


to retura a habeas corpus, and extort- 


ing a note from his priſoner, Rex v. 
Cause, | F 226 


- 
FACULTIES | 
A faculty by the archbiſhop need 


not be ſubſcribed or regiſtered by the 
chief clerk of the faculties ; it is ſuf- 


ficient if done by his deputy, Rex v. 


Biſhop of Cheſter, 364 


FALSE LATIN. 
See Worms. 


FEE-SIMPLE. 


Where one may have a fee- ſimple without 
the word © heirs,” Shaw v. Way, 253 


FELONY. 
See In DICTUENTSs and MurDER, 
1. Where felony may be of goods de- 
livered, &c. Rex v. Maſon, 74, 75, 70 
2. Felony cannot be of goods delivered 
to a carrier, till the ſpecial truſt be de- 
_ termined, ibid. 


3. The goods of a third perſon ſtolen 


out of another's ſhop, is not felony on 
the ſtatute 10. & 11. Will, 3. c. 3. 
Anonymous, | 165 


FEOFFMENTS. 


1. Where a feoffment is to ſeveral uſes, 
&c. the reverſion in fee to the heirs of 
the feoffor, his heir takes by deſcent ; 
aliter in wills, Smith v. Trigg, 23 


2. See feoſfments pleaded, Vivel v. Sta- 


Pletes, 68, 292 


FITIERIFACIAS. 


1. Where a feri facias without a refla« 
tum is not good, Goddard v. Gilmas, 
85 | | 282 

2. A ff. fa. and ca. ſa. taken out at the 
ſame. rime, if the defendant be taken 
on the ca. /a. the f. fa. ſhall be quaſhed, 
Stamper v. Hodgſon, 302 

3. Indictment for a re/cous, ſetting forth 
guod cum wirtute brevis de fieri facias, 
and a warrant iſſued thereupon, he le- 
vied the goods, &c. is ill, for the f. 
Fa. muſt be ſet forth at large, Rex v. 
Weſtbury, RT 357 


FINES AND RECOVERIES. . 


Where acres are mentioned in a fine or 
recovery, they ſha!l be taken by com- 
mon computation,” and not by the fta- 
tute De Terris Menſurandis, Waddy v. 
Newton, 270, 277 


See ConvicTiONs 1. | 


See, on an indictment at the affiſes, 2 


conviction of forging the ſtamps, but 
judgment arreſted, Kex v. Seh, 45 


— 


& 
GAMING. 


1. Debt on bond for money won at play, | 


Calbourne v. Stockdale, 57 


2. Information for gaming, on the ſta- 
tute 9. Ann. c. 14. Hnonymons, 187 


GAME PRESERVED. 
See Conviction 2 


1. See goods replevied, though diſtraĩned 
on a conviction for keeping dogs, nets, 


Kc. not qualified, Rex v. Burchal, 208 


2. See debt on a ſtatute 8. & g. Geo. 1. 


c. 19. for keeping an engine to deſtroy 


the game, Shipton v. Hopton, 238 


3. Upon a conviction hereof before a 
juſtice, any perſon may have debt for 


the penalty, Shipton v. Hepton, 238 


63 


4+ See allo Rex v. Gage, | 
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* 840 L E R. 
See Exrokriox 2. 


GARBLERS OF SPICES. 


| See Bak ERS. | 
>> GAVELKIND. 
On a will of gavelkind lands cancelled, - 


the land to deſcend <qually to grand- 
chi » Turner v. Turner, 208 


GUARDIAN... 
On a habeas corpus, an infant was deli- 
vered by the Court to its proper guar- 
dian, Rex v. Johnſton, 214, 215 


— H. gi ' 
HABEAS CORPUS, 
1 ce Guannian, Ke : 
1. On a habeas corpus by one who had 


deen a priſoner two Terms, and not 
tried, he muſt be diſcharged, Rex v. 


Waller, ; 5 
2. Caſes of perſons brought into court by 
' habeas corpus, Rex v. Fohnflon 214 


3. An attachment againſt a gaoler, for 


deny ing to return a habeas corpus, Rex | 


Ve Colvin, 5 25S 226 
4. On the ſuſpenſion of the Hab. Corp. 
act, the of B. R. is reſtrained by 
particular words, Rex v. Layer, 98 
g. A habeas corpus for the wife, being 
carried by her huſband by force into 
Tae Mix r, Lifter's Caſe, 22 


HEIRS. 
See ADMINISTRATOR 2. 


1. The heir's title by deſcent is prefer- 


able to that of purchaſe, &c. Smith v. 
Trigg, 23 


2. A feoffment to uſes, the reverſion in 


- fee to the heirs of the feoffor, bis heir 
takes by deſcent ; aliter in wills and 
: deviſes, 2 ibid. 


3. Where a feſiduary legatee ſhall not 


take by the will, but the heir, Good. 
right v. Opie, 123, 124 
4+ Whether a lapſed legacy ſhall go to 
ſuch a legatee or the heir, Wright v. 
Herre, 1 8 — 241 222 
5. Where one may take a fee ſimple by 
deviſe, without the word „ heirs,” 
&c. Bagot v. Ougbion, 253. 255, 256, 
| | 257, Ke. 
6. Where iſſue of the body is tantamount 
to heirs. (See WiILLs and Words.) 


HUSBAND AND WIFE. 


See Baron and FEUER, and Hagtas 
Coryvs 5. 


 J£OFarLts 
1. A verdict in the debet and J:tiner, 
where it ought to be detinet only, is 
aided by the ſtatute, Burland u. Tyler, 
1 7 35G 


2. On a policy of inſurance, the decla- 


ration was quod navis et bana ſubmer/a 
Fait, where only the goods were in- 
ſured, yet held good, and the falſe 
Latin cured by the verdict, Cambridge 
vv. Lee, | Ee 380 


INDEBITATUS ASSUMPSIT. 
An indebitatus ofſump/it lies on a promiſ- 
ſory note, though debt will not, Velſß 
V. Craig, : 373 
INDICTMENTS. 
See Conse IRA, FELONY, Mus, 
| and TREASON. 
1. An indictment, if laid in the disjunc- 
tive, is ill for incertainty, Rex v. 
Brereton, 339 


2. The utmoſt certainty 1s required there- 

in, ſo as a conviction may be pleaded 
to other actions, &c. Rex v. Gibbs, 58 
3. See alſo, Rex v. Reeves, 


4+ And Rex v. Brereten, 329 
$. Indictment 


296 
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8. Indictment for conſpiring to raiſe 
wages, not concluding contra formam 
fatuti, yet held good, for conſpiracy 
is an offence at common law, Rex v. 
Taylors of Cambridge, © | 212 
6. Nor x, the conſpiracy was laid in the 
town of Cambridge, not ſaying in what 
county, yet held good, ibid. 
7. A bare conſpiracy to do a lawful act, 
if to an unlawfal end, is indictable, 
though no act done, Rex v. Edwards, 


320, 321 
8. Indictments for conſpiracies are never 
. quaſhed, Rex v. Edwards, 321 


9. See other matters of conſpiracy, ibid. 
10. Of calling over the panel and chal- 
lenges, &c. in inditments of high 
treaſon, Rex v. Layer, 86 
11. Inditment for piracy, in finking a 
_ ſhip, againſt the maſter, &c. Rex v. 
| Sprigg and Oalley, 65 
12. Indictment for piracy on a commiſ- 
fion, according to the ſtatute 28. 
Hen. 8. c. 19. Rex v. Maſen, 74, 

| ETD 75, &c. 
13. The defendant being acquitted 'on 
two indiftments of felony, &c. found 
guilty on a third as a cheat, Rex v. 
Maſon, | | 
14. On an ĩadictment of treaſon, the pri- 
ſoner, before he pleads, &c. is to have 


dais irons taken off, Rex v. Layer, 82 
15: Nor the exceptions to Layer's in- 


dictment, and the anſwers thereto, Rex 
v. Layer. 33, 84, &. 
16. An inditment of murder removed 
out of Wales and tried in an Exglißb 
county, Rex wv. Arhos, 135, 136 
17. Two indifted of murder, one of 
them acquitted, and the other found 


: guilty, Anonymous, 164 
18. An indictment for ſtealing the goods 

; of a perſon unknown, 248 
19. See alſo Anonymous, 165 


20. On not guilty pleaded to ſuch in- 


dictment, a property muſt be proved in 
ſomebody, Anonymous, 248 
21. One tried and found guilty as ac- 
ce ary to buying and receiving ſtolen 


77 


2. An information againſt a juftice of 


goods, though the principal beiiig 'af& 
terwards tried, was acquitted on the 
ſtatute 5. Ann. c. 13. Rex v. Pollard, 
5 8 264, 265 
22. An inditment quaſhed, it being 
« præſintat. exifiit que,” for % quod 
« Billa eft vera,” v. Reeves, 298 
23. an indictment and acquittal in 
B. R. Vo action to be in the Mar/balſea, 
Oc. for a malicious proſecution, Rex 
0 v. Rober 14, | 8 307. 308, 
24. Indictment for ſecreting a woman 
pregnant illegitimo fats is ill, Rex v. 
25. In an indictment for a reſcue, the 
H. fa. or ca. /a. Cc. muſt be ſet forth 
at large, Rex v. Weſtbury, 357 
26. In treaſon, the venire facias not to be 
read &c. after a verdict, Rex v. Layer, 

"INFANTS, % 

| DS See GVvARDI AN. J 8 
1. An infant defendant was admitted ad 


* 
— 


preſeguend. per prochein amie, yet good, 


_ - Spiller v. Adams, © WEL | 
2. See an infant brought in by Babras © 


corpus, and delivered to his guardian, 
though objected he would take in re- 
mainder, &c. Rex v. Mary Fohnfton, 
INFORMATIONS. 
Ste Quo WarRraxTos, and GAM. 
1. Information againſt a A of peace, 
for ſending one to the 15 de of correc- 
tion withbut cauſe, Rer b. Obey, 45, 
5 , r 25 46 


peace for not granting his warrant, 
denied, and the proſecutor ordered to 
pay coſts, Rex v. Nichols, 337 
3. An information againſt a burpeſs, for 
not taking the oaths at the time of 
election, not granted, Rex v. Mayor of 
Malmſbury, | VE 7 
4+ Information for prophane curſing and 
ſwearing, and a conviction thereon, 


quaſhed, Rex v. Sparling, 358, 59 


366 
6, Information 


5. See alſo Rex w. Tuc, 
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6. Toformation againſt a mayor, &c. for 
taxing men who did-not live in the cor- 
poration, Rex v. Mayor of Tenterden, 


114 

7. Information againſt the county for not 
repairing a bridge, Rex v. County of 
Surrey, | 119 


8. Information againſt a mayor, for bri- 
bery and ill practice in electing an of- 
cer, Rex v. Mayor of Tiverton, 185 
9. Information againſt a ſchool- boy for 
aſſaulting his maſter, Rex v. Sir Charlss 
Holloway, 283 


10. Information againſt overſeers of the 


D. Edwards, 326 
11. Information for a libel laid in the 


disjunQive,** /cripftt ſex ſcribi cauſavit®?. 


is ill, Rex v. Brereton, 330 
12. See an information againſt a mayor, 
&c. for beating the infor mer, moved the 
laſt day but one of a Term, but de- 
nied a rule to bang over a magiftrate's 
head for a whole Vacation, Rep v. 
Nichols, -— Ya 
13. Information in nature of a quo war- 
ranto, againſt a mayor and bailiff, ſug- 
geſting that no man could be mayor 
or balfif of the corporation of M hite- 


church, in Hampſhire, who were non- 


refidents, Rex v. Butler, 
INN-KEEPER. 


350, 331 


1. An inn-keeper may detain a horſe for 


only one nighi's meat, but cannot ſell 
him, Jones v. T hurloe, ; 172 
2. But if he gives credit to the owner for 
that night, he ſhall not afterwards de- 


rain the horſe, Jenes v. Thurloe,, 173 


See Walrs. | 

1. Where a writ of inquiry will or will 

not lie, Fleming v. Parker, 108 
2. Where it may be ſet aſide for ſmall- 
neſs of the damages, Parr v. Purbeck, 
| 196, 197 
the jury 
them, or 
ibid. 


3 In an action for damages, 
(of inquiry) may mitigate 
fiad part only, 


-. 


4. But in an ag on a note for a ſyn 
certain, or in covenant for paying a 
ſum certain, there the jury cannot mi- 
tigate, 196, 197 

5. See a writ of inquiry granted to be 
executed before the Chief Juſtice, the 
action being for 20, oo0l. Ba India 
Company v. Ellis, | 240 

6., Motion to ſet aſide an inquiry, becauſe 
executed before the money became 
duc, Anonymous, 349, 350 

7. A role to ſet aſide the execution of a 
ſecond writ of inquiry, becauſe the 

_ colts not paid on ſetting aſide the firſt, 
Parr v. Niblet, | 213 


INSIMUL CoupurAssENT. 


See Ac cours. 


INVENTORY. 

An inventory may be falſified at the ſuit 
of a legatee, but not at the ſuit of a 
creditor, Hinton v. Parker, 168 - 


IRELAND. 

See ERROR 24. | 
I. Where the ordinary in Ireland may 
vitit a royal foundation there, Tui 
Chapel wv. The Archbiſhop of Dublin, 
| | 183 
2. Trover lies in B. R. here for a con- 
verſion in Ireland, N alrond v. Van 
Maſes, 8 | 322 
3. See the caſe of The King v. — Arch. 
biſhop of Armagh, on a writ of error 

from Ireland (Tit. Ki c). 


x ISSUES. 
1. Where the iſſue is immaterial, and 
where the defendant ſhall not take ad- 
vantage of an ill replication, Woolley 
v. Briſcoe, 173, 174 
2. An informal iſſue may be amended, 
but not where there is none, or a void 
Hue, Cowper v. Spencer, 376, 377 
3. What are good or ill iſſues, &c- 
and of the iflue on /olvit ad es 
| | | =” 
4. Where the iſſue will not end the mat- 
ter, the plaintiff may take advantage 
of it by a demurrer, ibid. 


$5. Where ſeveral iſſues are joined, a ver- 


dict that finds the one, and not the 


other, is not good, Stratford v. Neale, 3 
6. Iſſue of the body (Sze Heir 6.). 


JUDGMENTS. 
See Ex RO, and JURISDICTION 3: 


1. A rule denied for making up a record 
with an arreſt of judgment on a con- 
viction of forgery, Rex v. Selfe, 45 
2+ In ejectment, judgment cannot be en- 
tered on a — 2 
ejector, Cooper v. Beale, 109 
3. A teftatum capias founded on a capias 
which iſſued before the judgment 
figned, is ill, Miller v. Bradley, 189, 
| "= wy 
4. A judgment given the laſt paper- day 
cannot be ſigned until the guarto die peſt, 
which is out of Term, ibid. 
5. A ſcire facias againſt the bail jointly, 
but a ſeveral judgment againſt each, 
held good, Clerke v. Corniſs, 199 


$. Though a judgment be regularly ob- 
tained againſt a priſoner, he muſt yet 
be charged in cuſtody within two 
Terms after; and if he be charged af- 
terwards, the Court will diſcharge him 
with colts, Anonymous, 227 
7. A judgment ſet aſide, becauſe ſigned 
within four days, i. e. before the guarts 
die poſt, Martin v. Henri pues, 237 
8- Motion to ſtay proceedings on a judg- 
ment, for that part of the money was 
paid. but denied, unleſs the defendant 
— all that was due, &c. into 
court, Anonymous, 236 
9. Aj nt was given by a jadge of 
aſſize af 
was by conſent, Rex v. Burridge, 246 
10. A judgment by default is not to 
be impeached, where the defendant 
made defence on the writ of enquiry, 
Patterſon v. Dyer, 289 


it. See aj | 
the South-Sea Company ſet aſide, &c. 
by ſtatute 7* Geo. 1. C. 1. 5 Saladine 
V. Jacobſen, 291 
Vor. VIIL 


mon of the caſual 


r he came to town ; but this 


t againſt a director of 
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12. Motion in arreſt of judgment, becauſe 
| oy zave exceſſive damages, de- 
nied, Herbert v. Morgan, 2396 
13. A judgment, when ſigned, ſhall relate 
to the firſt day of the Term precedent, 
(See 189, 190.), Graves v. King, 310 
14. Where the rejoinder did not anſwer 
the replication, the plaintiff had judg- 
ment, Cotton v. Owen, 343 
18. In ejectment for non-payment of 
rent, the plaintiff had judgment, but 
proceedings ſtayed, &c. Phillips v. 
Doelitile, 345 


16. 9 in the principal ſhall 
oĩ 


not avoid a judgment regularly had 
againſt the bail, Heavy/ide v. Davis, 
| 348 

17. Where a condition, &c. is in the 
disjunctive, and one part thereof falũ - 
fied, the plaintiff muſt have judgment, 
Griffiths Cafe, 349 
18. Where judgment is had againſt the 
marſhal, the profits of the priſon ſhall 
be ſequeſtered, & c. Nigſen v. Machin, 
359 

19. A judgment ſhall not be vitiated for 
any error in a word of ſurpluſage, 
Turner v. Moſſe, cp 377 
20. A judgment ſet afide on payment of 
colts, giving a new judgment for ſecu- 
rity, and pleading to iſſue immediately, 
A. Dao, EO a 5 289 
21. If two are fointly bound, and the action 
15 againſt one only, yet after verdi&, 
if it appear not on the record that the 
other delivered the bond, the judgment 
ſhall not be arreſted, Claud v. Nichol- 


fon, 5 


22. Motion to ſet afide judgment againſt 


bail denied, Aldridge v. Snowden, 1 30 
JURIES. 

1. Where the jury may ſever the damages 
for which the plaintiff has declared, 
Moor d. T hompjon, 78 

2. A ſpecial jury is to be by conſent, 
and not to be challenged, Rex v. Bur- 
ridge, | 2 

3. Bur ſee divers precedents of ſpecial 
——_— ſuch. conſent, Rex 2 

wrriages 2 2 
3 p The | 
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4. The tigh-ſheriff may return the jury, 
though the under-ſheriff be both at- 


torney and bail for the defendant, Rex 
v. Barridge, 247 


g. If any lawful objection be to the ſhe- 
riff, a ſpecial jury may be. ſtruck by the 
_ - maſter without conſent, | 


6. Rule for a jury without conſent, Rex 
v. Burridge, 229 
JURISDICTION. 


Cee ' PrROnTtBITION. 


1. An infimul computaſſint infra juriſtic- 
tienem held good, though the cauſe 


thereof was not within the juriſdiction, 
8 


Spackman vv. Henſey, 
2. A judgmentof an inferior juriſdiction 
ideo confideratum guad convictus eff, 
is not good, if not iaid gan forisfactat, 
Rex wv. A4ſpton, 175 
3. A prohibition to the grand ſeſſions in 
N ales, for that the defendant, living in 
London, was ſerved with proceſs of that 
court, and not appearing thereon his 
lands there were fequeſtered, Farghan 


Vs Exwans , 


' JUSTICES OF PEACE. 
See BASTARDS, &c. 


1. An information lies againſt a juftice for 


ſending one to the houſe of correction 


without cauſe, Rex v. Otey, 45,46 


2. An information moved againſt ano- 
ther for refuſing to grant a warrant, 
but denied, and the proſecutor ordered 
to pay coſts, Rex v. Nichols, 337 


3. And note, in judicial acts by the 


juſtices, all things ſhall be intended re- 
gular till the contrary appear; but 
aliter of miniſterial acts, for there all 


mult appear to be right, Rex v. Vena- 


bles, 378 


Fi alfs Poor's SnrTLIMAENTS, 818 


stoxs, ALEHOUSES, &c. 


248 


2. The king cannot exempt in any caſe 


374 


K. 


KING'S PREROGATIVE, &e. 


1. In a guare impedit, « plenarty* is no 
plea to the king's right, Rex v. Ar- 
magh, 8 


where the ſubject has an intereſt, &c. 


3. The king cannot be deveſted of any 
of his prerogatives by the general 
words of an act of parliament, Rex v. 
| Armagh, Op 8 
4+ In other caſes (z. e. not of preroga- 
tive) the king's rights are no more 
favoured than thofe of a ſubject, Rex 
5. See alſo Ludlam wv. Lopex, 105 
6. Where an ordinary may viſit a college, 
&c. though of the king's foundation, 
Trinity Chapel v. The Archbiſhop, 183. 

| 184, &c. 

7. See alſo Rex v. Sbippex, 367 


8. The king ſeiſed of the advowſon of a 
vicarage, and the biſhop of the advow- 
ſon of a reQory near i:; the king's 
incumbent dying, the biſhop united the 
livings ; the king preſents another 
vicar ; and on the biſhop's refuſing 
him brings a quare impedit againſt the 
biſhop, and judgment pro rege, Rex v. 
7 ackſon, 5,0, 7» 8 

9. The king cannot pardon or releaſe 
any rights of the ſubje& that are once 
veſted, Lud!/am v. Lopez, 105 

10. Nor «ill his a& of general pardon 
teleaſe any duty given to the ſubject 

on a penal ſtatute, Ladlam v. Lopez, 
| 104, 105 

11. And it ſeems he cannot pardon 
burning in the hand, &c. upon an ap- 
peal (and 5. Rep. 50. contra denied), 

3 

12. See alſo the king's power of releaſ- 
ing or diſperſing with penalties, Har; 

Sloaad v Paaolelt, 12 to 19 

13. Luere, If the king's charter to the 
College of Phyſicians can exempt them 
from the militia ſervice, 75. 

14. What 
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14. What power the king has to grant 
charters of exemption from public 
ſervices or penalties of ſtatutes, 36:4. 


* 


L. 


L ATT AF; 
See Warr, 


LEASES. 
1. Where a leaſe is to commence from a 


day to come, that day is excluded, 
Macdonel vi Weldon, | 54 


2. If the leſſee enter before the day, he is 
a diſſeiſor; and if he continue in poſ- 


ſeſſion after the day, though by the 


Teffor's conſent, he is liable to debt for 


the rent arrear; for no act of the leſ- 


ſee ſhall hurt the contract, &c. Mac- 
denel v. Weldon, 584. 55 


3. A rector makes a verbal leaſe of his 
tithes for one year, at ſo much per 
acre; the leſſee lets them to the re- 
ſpective landholders at ſixpence per 
acre more : adjudged, the leſſee is the 
occupier of the tithes, and not the rec- 
tor, Rex v. Fairclough, 61, 62 


4. Of powers to make leaſes, &c. reſerved 
in marriage ſettlements, &c. See 249 
to 252. and tit. Power. | 


F. Two bailiffs are of a corporation; if 
one makes a leaſe to the other it is 


void, Salter v. Groſvenor, 303 
. 
ee AMERCIAMENTS, and Qua Wanr- 


RANTOS 2, 


LEGACIES AND LEGATEES, 


1. An inventory may be falfified at the 
ſuit of a legatee, but not at the ſuit of 
a creditor, Hinton v. Parker, 168 


2. Where a reſiduary legatee ſhall not 


take by the will, but the hetr, Good- 


right v. Opie, 123 


3. Quære, If a lapſed legacy ſhall go to 
the reſiduary legatee, or to the heir at 
law, Pocklingten v. Hatton, 221, 222 


LIBFELES 
1. An attachment againit. the publiſher 
of a libel until he produced the author, 
Rex v. Wiatt, 123 


2. One outlawed for a ſeditious libol 


may be baited on his bringing a writ 
of error, Rex v. Erbury, 8759 
3. An information for a libel laid diſ- 
junctively, viz. © Scrigſit ſeu ſeribi 
© caujavit”” is ill, Rex ve Brertions 


330 


4. For libels in the ſpiritual court and 


admiralty, te PAOHIBIIIOR. 


LIMITATION OF ACTIONS. 


dee Actions and PLEADINGS and Page 
| 109. 171. | 
Thirty years poſſeſſion of a cottage built 
on the lord's waſte; without licence, is 
a good title againſt the lord, &c. Rex 
9. Milly, : 257 


LONDON CUSTOMS, &e. | 
| See Bys-Laws and SHER IPs. 


1. The Court will not judicially take 
notice of the cuſtoms of Zng:x after 
a ſentence in the ſpiritual court, Cote 
v. Wingfield, | - 176 
2. Debt on a bye-law for exerciſing a 
trade (i. e. of a muſician) in London, 


Chamberlain of London v. Gren, 21t 


3. Jure, If a bye-law of the Joiners 
Company in Lændon be good, and well 
returned, Laalam v. Chamberlain of 


London, 267, 268, 26g 


4. 24ere, If one free of the Merchant- 


Taylors Company, but exercifing the 


t-ade of a joiner, is obliged to be alſo 
free of the Joiners Company, ibid. 

. How brokers in £5ndon came to be 
eſtabliſhed, on ſuppreſſing the office of 
garbler of ipices, Ludlam wv, Lopez, 

| 104, 105 

6. All defamatory words ſpoken in Len- 
den, puniſuable by the ſpiritual court, 


may be tried in Loudon by the caftom 


there, Hodgi:ns v. Corbet, © 115 


H h 2 _ MAN- 
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1 
MAN DAM Us. 
See Quo Warrtaxro and RETURNS: 


1. A mandamus to ſwear a mayor, 
&c. Rex v. Serle, ; 332 
2. A mandamis to reftore divers disfran- 
chiſed for bribery, &<. Rex v. Hut- 
chinſon, I9, 20 
3. Mandamus to the old churchwardens 
to deliver the parili-books, c. denied, 
Rex v. Street, 98, 99 
4. Mandamus to the mayor, &c. of Car- 
lifle, Rex v. Hutchinjon, 99 
5. On a mandamus (by an archdeacon to 
be reſtored to his ſeat in the choir, &c.) 

a writ of error will not lie, Rex v. Tri- 
nity Chapel, | 27 


6. By ftatute 9. Anne, the proſecutor | 


may plead to or traverſe the facts in 
the return of a mundamus; and the 


otber party may take iſſu: or demur, 


Rex v. Trinity Chapel, 28, 29 
7. A mandamus to chuſe and ſwear a 
mayor ſhall be taken redverdo fingala 
fiagults. Rex v. Tregeny, 111 


3. A mandamus was to chuſe and ſvear a 


mayor, &c. but a peremptory manda- 
427 


mus denied, Rex v. T regeay, 
g. A mandamus to reſtore Dr. Beniley to 
the degrees, &c. he had taken in the 
univeritty, Rex v. Univerſity of Cam- 
bridge, 


one mandamus to be reltored (admit- 
ted), &c. Rex v. Mayor of King fon, 
209, 210 


tt. On a mawdamus to ſwear 
warden, the ſurrogate makes an illre- 
turn, &c.; a peremprory mandanus 
iſſued, Rex vv. Simpſon, 325 
12. See a mandarus granted after judg- 
ment of exfter againſt the ſame perſon 
on a quo warrants, Rex v. Pinder, 235 


13. A mandamus to juſtices of peace to 


fign a poor's rate, Rez v. Robinſon, 
| | 335. Jide 344 
14. A mandamus to proceed to the elec- 
tion of a mayor, Rex 2. Serle, 5355 

| 33 


2. 1 
to. Several perſons cannot be joined in 


a church- 


Spactman d. Huſſey, 


15. To diſtrain for a poor's rate, Rex v. 
Beecher, - 10 


16. To appoint overſeers, Rex v. Ruf- 
e ord, = 39 
17. No mandamus to compel new church. 
wardens to make a rate to reimburſe 
the old ones, | | 339 
18. To a mandamus to ſwear a church- 
warden, non fuit electus is no good re- 
turn, Rex v. Rotherhithe, 380. 325 
19. A mandamus to the chamberlain of 
Londen to admit a joiner to the freedom 
of the Merchant Taylors Company in 
Landon; he returns a bye-law, that 
whoever exerciſes the trade of a joiner 
ſhall take his freedom in that Com- 
pany, and held well, Rex wv. Ladlam, 

| 267, 268 


MARRIAGE, &c. 
See ConsPlRACY 3, 2. Evipence. 
1. Of legal marriages, &c. (See Bas- 
TARDS AND BaSTARDY.) . 
2. Of marriage ſettlements, &c. Baggot 
v. Oughton, | 249 to 252 
3. Of power to make leaſes, &c. reſerved. 
on a marriage- ſettlement, ibid. 
See Powe Rs. 


MARINERS. 
Of mariners wages; on a libel for them 
a ſpecial contract was ſuggeſted. but a 


prohibition to the admiralty denied, 
The Mariners Caſe, 379 


MARSHAL OP B. R. : 
| See JUDGMENT 18. PaGE 350, 


MARSHALSEA. 

1. On an in/imul computaſſet brought there, 
a bare accounting together 15 ſufficient 
to give a juriſdiction to that court, 

77 

2. On an indictment and acquittal in 
B. R. an adtion was brought in the 
Marfvaiſea for a malicious proſecution, 
but on giving in bail above the pro- 
ceedinga were ſtayed, Rex v. Roberts, 
f 30%, 308 

_ MILL 


A TABLE OF PRINCIPAL MATTERS. 


MILITIA. 
Whether phyſicians are by their charter 
- exempted from finding a horſe to ſerve 
in the militia, Hans Shane v. Pawlet, 
8 12 
MIS NO ME R. 
See ABATEMENT» 
MODUS DECIMANDE. 
+5" oe TED. | 


A bill to eſtabliſh a modes payable on 
or about ſuch a day no: good; for the 

day muſt be certain, Blackett v. Fin- 
"Mo 6 3 4 © 5.7 © * 39S» 370 


Ses DeBrT and PaYuBNr. 


1. Money, &c. ſhall be brought into 


court, &c.; in trover and actions for 
damages, no leave for the thiny, &c. ; 
contra in detinae, Huxer v. Gapan,, 
3 a ; 176 
2. In replevin, no ſtay of proceedings on 
bringing in what is due ſor damages, 
Anonymous, 379 


3. Motion to ſtay proceedings on a judg- 


ment, for that part of the money was 
paid, denied, unle!s the remainder 
(with coſts, & c.) be broughc into 
cout, Anonymous, 236 
4. On a disjunctive agreement to find 
lodging, diet, &c. or pay fol. the 
iol. was brought into court, Savil v. 
Sxell, | 305 
5. Where money is paid in parton a bond, 
though expreſſed as paid for principal, 
ijt ſhall be applied towards the intereſt 
due, Boftock v. Beſfecł, 242 


6. Where money is paid indefinitely, the 


creditor has election to apply it to 
what debt he will, Anonymous, 236 


MULTIPLICITY OF SUITS. 


1. Where, to avoid multiplicity of ſuits, 


an action will not lie, Phill;zbrown v. 
Ryland, 52. 352 
2. Where there is a conteſt with a cor- 
poration, the matter ſhall be tried in an 
informatiou, to avoid a mukitude of 
| ſuits, Rex v. Tenterden, 114 


* 


3. For though a verdi& and judgment 
ſhould be againſt a ſingle perſon, it 
would not end the conteſt as to the 
reſt, ibid 
4+ Alſo in a diſpute between a pariſh 
and the county who ſhall repair a 
bridge, the information ſhall 
againt the county; for though that 
pariſh is not obliged to repair, an- 
other might, which may be ſhewn by 
the former pariſh, Rex v. County of 
* Surry, | | 120 


MURDER. 


See InDicTMENTS. 
See two perſons indicted of murder, and 
one of them acquitted, though they 
were both doing an unlawful act, Ano- 
rymous, 164, 165 
MUSICIAN. 
See BTE-LAwWw. 
| MUTUAL COVENANTS; 


Ser CovENAN Ts. 


N. 
NIL DEBE TS 
See PLEAs. 


NON COMPOS. 


What proof ſhall be allowed, or not, to 
make one non compos, Burr v. Davall, 
1 85 59, 60 


NON PROS. AND NONSUIT. 
1. A plaintiff ſuing in forms pauperis 
is not to pay co 
. Sloman, 344 
2. The declaration was with four counts; 
defendant demurred to one of them, 
and plaintiff joined, and had judgment, 
and then enters a mon prof. as to the 
other three, but Without a miſericordia ; 
and in error held not neceſſary, Ano- 
nymouss | 198 


Hh 3 NOTES, 


on a nonſuit, Ancel 
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| NOTES, PROMISSORY. 

1. In an action on a promiſſory note 
againſt the drawer, the plaintiff need 
not alledge notice to the defendant of 


the indorſement, Laxwrence v. Faceb, 


: | 43 

2, In an action on 3. & 4. Anne, c. 9 
againſt the indorſor of a promiſſory 
note, fecit noram. implies he ſigned it, 
Eiſiot v. Cooper, 307 
3. The indorſee ſued the drawer upon a 


note, by which he promiſed to account 


with T. S. or his order, for gol. value 
received; and held good upon the ſaid 
ſtatute, Morrice v. Lee, 362 


4. Debt will not lie on a premiſſory 


note; but an indebitatus au ft Will, 
Welch v. Craig, | 373 
5. Sce the conſtruction of the ſeveral 
fatutes of promiſſory notes and inland 


bilis, ibid. 


NOTICE, Xe. 

1. Notice muſt be given to the drawer 
of a promiſſory note nat being paid 
by the indorſce, Laarauce v. Jacob, 
5 43 

2. Notice muſt be given on a ire ſeri 
inquiry, of its being iſued, & S. reed 
D. Lale vard, 
3. A writ cf error ſued and allowed be- 
fore execution ſerved is good, though 
the defendant has no notice of it, 
Mocrſeat v. Chivers, | 


OA THS. 
Ste AFFIDAVITS, 
1. Where a fegative oath ſhall be pre- 
ferred to an athrmative, Rex v. Acł- 
dre, | 8 I 
2. Of teking the oaths, &c. by virtue of 
_* the ſtatute 1. Geo. I. C. I. Colvin v. 
Hlacber, | 45 


OBLIGATIONS. 
| See BoN Ds. | 


366 


373. 


OFFICES AND OFFICERS. 
See Quo Warranto. 


1. See divers cafes of removal from of. 
fices in corporations before conviction, 
Rex v. Mayor of Carliſle, 101, 102 
2. None (in corporations, &c.) who has 
been in office one year ſhall be choſen 
into it the next, Rex v. Johns, 133 


ORDERS OF JUSTICES. 
Ses Jusriczs and Szssioxs. 


OR DIN AR. 
See KinG's PREROGATIVE, 5 and 6. 


ORIGINALS. 
See PrriLAZERS. 


OVERSEERS, 
See Poor. | 


OUTLAWRY. 


1. See an outlawry for high treaſon re- 


: verſed for error, Rex v. Powis, 26 
2. One outlawed for a ſeditious libel! 
bailed on bringing a writ af error, 
Rex S. Ertury. 177 


2 4 < We | 6 id 


P. 
PAPISTS, 
See RECUSANTS. 

PARDONS. 
See KING, &c. 


PARISHES. 
See BaSTARDS and Pa 18H SETTLS- 
bs MENTS. ES 
The ſtatute for relief of the poor ex- 
tends to extraparochial places, Rex v. 
Ruffard, TS -- 8 


' PARISH SETTLEMENTS. 
See BasT ARDS, SESSIONS, &C; 


1. Payment of taxes, though not charged 
perſonally or nominally, but only as 
occupier ,of the tenement, makes a ſet- 
tlement, Rex v. Brickhill, 3 4 

. 2. . 


— 
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2. A ſervant living with a viſitor gains a 
ſettlement, Res v. St. Peter's, Oxford, 
| 50, 51 


3. An apprentice having ſerved two 


years in one pariſh was turned over 
toa maſter in another pariſh, where he 
ſerved out his time; he ſhall be ſet- 
tled in the laſt parith, St. Olawe's v. 
Allballoaus, 168, 169 
4. Being bound an apprentice and ſerv- 
ing will not make a ſettlement without 
inhabiting, Rex v. St. Fohn Baptist, 

N 285 

5. A ſervant is to be ſettled where he 
ſerves, and not where he is hired, 
Rex v. St. Peter's Oxford, 60, 61 

6. Lawful children are to be ſettled 
where the parents were ſettled, but 
baſtards where born, Sr. Giles v. E ver- 
L. | 169 
7. A ſervant may be ſettled where the 
maſter had no ſettlement, Rex v. Sz. 
Peter's Oxford, | 50, 51. 170 


8. An apprentice hired as a ſervant after 
his maiter broke makes no ſettlement, 
unleſs the indenture be diſcharged, 
& c. Buckington v. Bechamp, 235 


9. Where the huſband may gain a ſettle- 


ment by marriage with his wife, Rex 


D. Wiley, | 287 
10. The ſettlement of a poor man is 
Where he dwells, and not where he 

works, Rex v. Spittlefields, 2308 
11. Yet his ſettlement is where he 

ſerves, and has board-wages, and not 

where he lodges, &c. Rex v. I bite- 


chapel, 369 


12. See an indictment for a conſpiracy 
in giving a man money to marry an 
old diſabled woman, in order to charge 

the pariſh, Rex v. Eavards, 320 


13. Note, Forty days ſervice under an 


indenture gains a ſettlement, Buck- 


ington v. Bechamp, 235. See 50 51.861 
14. An information hes againit the over- 
ſeers and juſtices, for removing a ſick 
perſon, Rex v. Edwards, 326 


15. See orders of removal quaſhed, be- 
cauſe the county was only in the mar- 
gin, or of what age the children were, 
Rex wv, Chefter, | 337 


16. No complaint to the juſtices, unleſs 
made by the churchwardens and overs 
ſeers, can juſtify an order of removal, 
| Rex v. Gage, - = pd. 

I7. Birth gains a fettlement in no caſe 
(except baſtardy) but where the ſettle- 
ment of the father or mother is un- 
known ; and then it gains it only till 
the legal ſettlement be known, St. Giles 
v. Ever/ley Blackwater, 170 

18. Though awife has a legal ſertlement 

before marriage, yet it is loſt by the 
marriage, | ibid. 


T9. And on the huſband's death, ſhe and 


her children are to be placed where he 
was laſt ſettled, ibid. 
20. Hiring a ſervant in an extraparochial 
place is a good cauſe, within the ſta- 
tute, to make a ſettlement in that town 
or pariſh where the maſter lives, Rex 
v. St. Peter's Oxford, 50, 51 


21. The maſter has lands in two pariſhes, 


lives in one, but keeps ſervants in the 
other; they are ſettled in the pariſh 
where they ſerve, and not where the 
maſter lives, Rex v. St. Peters Oxford,61 


22. An order for removing poor children 
quaſhed, not ſaying of what ages they 
were, Rex v. Cheſter, | 337 


23. An order confirmed on appeal makes 
a good ſettlement in the pariſh ap- 
oy againſt all others, I rotham v. 
St. Olive, : 200, 201 


24. And the order of ſeſſions is peremp- 
tory, unleſs a cauſe for reverſing it 
appear therein, Rex v. St. Peter's Ox- 
ford, 61 


25. If the order of the juſtices, or that of 
the ſeſſions, be affirmed in B. R. it 
concludes only the contending pa- 
riſhes, Rex wv. St. Peter's in the Ea, 
; Ef 50 
26. An attachment will go againft pariſh- 
officers for a contrivance to ſettle a 
poor man and his family, Wrotham v. 


St. Olwe, 200 


27. And ſee indidtments for conſpiracies 
to ſettle poor perſons fraudulently, &c. 
Rex v. Edwards, 320, 321, &c. 
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PARLIAMENT PRIVILEGE. | 


ons having 


How to proceed inſt 
wilege of — — v. 
Handifede, 228. See 20, 21 
PAUP ERS. 
A pauper ſhall not pay coſts on a nonſuit, 


though an eſtate fall to him afterwards, 
4 Sloman, 7 344 
PAYMENT. 
one” See Monsy. 
1. Where a ſam of money is to 
be paid at ſeveral times, an action lies 


for the whole on a failure at any one 
time, Abelard”s Caſe, 
2. Money was paid on a bond as princi- 
pal, yet taken to be in diſcharge of 
intereſt, Boftock v. Boſtoct, 242 
3. Debt on a bond of thirty-five years 
ſtanding, on eit ad diem pleaded 
payment ſhall be preſumed, Searle v. 
Barrington, 278 
4- 2uere, If an indorſement of intereſt 
paid be evidence of ſuch payment, 
Searle v. Barrington, 279, 280 
Where payment before the day is 
. payment at the day, Martin v. Prit- 
chard, 
6. See an ejectment for non-payment of 
rent, and judgment thereon ; but the 
execution ſtayed, ibid. 


PEERS. 
Motion for a peer to waive his privilege, 
& c. Lord Coning ſty's Caſe. See 20, 21 
PERJURY. 
See ArpipavzTts 2, and Page 179. 


PHILAZERS. 

Aſter two Terms, they will not make out 
an Original without application ro the 
court ct chancery, Martin v. Budget, 

TY 284 
PHYSICIANS. 

x. See the expoſition of their charters, 

Ec. Hans Sharew. Pacolett, 12 to 19 


2. Whether the phyſicians are excuſed 
from finding à horſe to ſerve in the 
mtia, : 13 


56, 57 


345 


PIRACY. 
See ImpicTMEnTs 8, 9. and Page 76. 


PLEAS, &c. 


See ABATEMENT, Esrorrzr, IssuRs, 
| and Max DñAuus. 


1. Where a plea need not 9 
patet per recordum, Carvel v. Manly, 
| 30 


2. See recuſancy pleaded in diſability of 


the plaintiff, Colvin v. Fletcher, 43, 
| | 44, 45 

3- Tender, how to be pleaded, and 
when to be made, 69, 70, 71. 218, 

| | 219. 292 

+ Where ail debet may be a good plea, 
F and where it cannot, Warren v. Conjet, 
\ | | 106. 323 

5. The flatute of Limitations pleaded to 
an aſſignee of commiſſion of rupt- 
cy. Grey v. Mendez, 109. 171 
6. Where the defendant may plead the 
general iſſue, and give the ſpecial mat - 
ter in evidence, Me v. Bennet, 120 
7. Nen aſſumpſit is a good plea to an action 
brought againſt a common carrier 
Harriſon v. Green, 178 
8. Where the plea is in the affirmative» 
the proof lies on the defendant, Hil- 
liard v. Phaly, 180 
9. Plea of aſſets die impetrationis brevis 
original. when the proceedings were by 
bill, is ill, Seviniact v. Marſhall, 288 
10. Where a defendant ought to plead in 
chief, &c. Anonymous, 289. 
11. Cuſtoms, &c. how to be pleaded- 
Morgan's Caſe, 296, 297, 298. 300 


12. Nil deþet is no good plea to an action 


of debt on a penalty (or ſpecia'ty), 
Warren v. Confets, 323. 382 
13. A plea not ng On declaration 
is ill, &c. Sparks v. Keeble, 330 
14. So where the rejoinder did not an- 
ſwer the replication, the plaintiff had 
judgment, Cotton v. Owen, 243 


15. Of pleading, &c. to a bond for mo- 


ney won at play, 


Celbourne u. Stock- 
gale 7 I Rag 


57 
15. In 
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x6. In a e impedit, plenarty is no 
good — way the king's right, 
. Rex v. Fackjon, 8 
17. In dower, ancore priſt is a good plea, 
where an actual aſſignment is made, 
Spiller v. Adams, . 285 
18. Collateral matter pleaded to a deela- 
ration, where the demand is ill ſet 
forth, may make it good, Burland v. 
Tyler, 356. See 70,71 


19. Where the condition is in the diſ- 
junctive, the defendant may plead per- 
formance of either part ; and if one 
part be falfified in pleading, the plain- 
tiff muſt have judgment, Griffth's 

_ 349 

20. Where 2 time and place of doing is 
made certain by the agreement, he 
who pleads a tender muſt alſo plead a 
refuſal by the other; and if he be not 
preſent, that muſt be ew, Blackwell 

V. Naſb, | 106 

21. Plea in bar, that he gave a note of 
20l. in full ſatisfaction of the debt; 
and on demurrer held ill; for a note ſo 

given is no diſcharge of a debt or 
duty, Springett v. Chadwick, 290 

22. After not guilty” pleaded, the de- 
fendant cannot juſtify or plead ſpecial- 

ly, Barnfley v. Shrimpton, 305 


23. Where nil debet is a good plea or rot, 


Warren v. Conſet, 106. 323. 381 
24. Treſpaſs for entering his land, tak- 
ing his hops, and deſtroying his poles ; 
_ defendant juſtifies, that the ground was 
his own, and that he took the poles 
damage feaſant ; and on demurrer ad- 
judged for the plaintiff; ſor the de- 
ts. ap cannot juſtify deſtroying a 
thing diſtrained, Sparks v. Keeble, 
339 

25. Where the juſtification is good, the 
| 1 is immaterial, yy, comm.” . 
Manley. 5 31 
26. Where payment before the day may 
de pleaded as paid at the day, Martin 
v. Pritchard, 345» 340 
2. An executor denied time to plead, 
unleſs he would enter into a rule not to 
plead any judgments, &c. Ancnymens, 
| 303 


28. After in nullo erratum pleaded, it is 
never allowed to amend general errors, 
Barnſley v. Shrimpton, 304 

29. Sunday is not reckoned one of the 
four days time to plead, Lord Coningſ- 
by*s Caſe, 46 


30. The principal and bail cannot joinia 


a plea, Aadiſon v. Palterſor, 289 


POLICY OF INSURANCE. 


See an action on a policy of inſurance 
for a ſhip loſt by barratry or fraud 


of the maſter, Knight v. Cambridge, 


| , 2350 
POORS RATES, c. 
1. A mandamus to a juſtice of peace to 
diſtrain for a poors tax (i. e. for 2 
quarter), Beecher's Cafe, 10 
2. The poor tax ought not to be made 
for a year, but only from quarter to 
quarter, ibid. 
3. The ſtatute 43. Eliz. c. 2. for relief 
of the poor, extends to extraparochial 
places, Rex v. Rufford, - 39 
4. The leſſee of tithes, and not the rector, 
is chargeable to the poors tax, Rex u. 
StePater5-Dvefortly = 
5- Covenant to pay taxes on the lands ; 
rates to Church and poor are not taxes 


on the lands, Theed v. Starkey, 314 


6. See mandamus's to juſtices to fign 
poors rates, 335+ 344 


7. A mandamus will not lie to the new 


overſeers to make a rate to re-imburſe 
the old ones, Rex v. Rotherhiche, 339 


8. An overſeer is not bound to lay out 


money till it is raiſed ; but if he does, 
he may make a new rate, and re- 
imburſe bimſclf out of it, Rex wv. 
Rotherhithe, 339 


POORS SETTLEMENTS. 
See ParisH SETTLEMENTS, 


POWERS. 
See LEaSEs. 

A power was by marriage-ſettlement for 
renant for life toleaſe all or any part of 
the lands at ſuch rents, or more, as 
then let at; he leaſes the manſions 

houſe 


61, 62 


| 
| 
| 
| 
' 
| 
| 
ö 
1 
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houſe (which was never let) . reſerving 


no rent; and adjudged a void leaſe, for 
his power was only to let lands then 


demiſed, and on which ſome rent was 
relerved, Baget v. Oughton, 249. 381 


PREROGATIVE. ; 
Se KING. ; 


PRINCIPAL AND INTEREST. 
| Ste Moxer. | 


PRISONERS. 
See EscArE and ExecuTion. 


1. In treaſon, &c. their irons to be ſtruck 
off before they plead to the indictment, 
&c. Rex v. Layer, 82. 91 

3. A rule for their friends and relations 
to come to viſit them, Rex v. Layer, 


PRIVILEGE. 
Sce ParLIanent and Pets. 


PROCHEIN AMI. 


Sce INFANT. 


PROFANENESS, &c. 


5 x 
See Cox vicrioxs 8, and IN FroRAMA- 
1108 4. 


PROHIB!TION AND CONSULTA- 
| _ TION. 


t. Ia error on a libel for a prohibition in 
a ſuit for tithes, variance aſfigned be- 
tu een the libel and the plea, Stratford 
. Acale, 1 
2. The awarding conſultation not only 
ſets aſide the prohibition, but gives the 


plaintiff in the ſpiritual court leave to 


proceed there on his libel, 3 


3. The alledging in the declaration, that 
- the plaintiff in the ſpiritual court had 
proceeded there contra fermam prubi- 
Litionis, is but a ſuppoſed contempt, 
and ſuggeſted only as a ground for a 
prohibiuon, | 3 


4 And the finding or not finding of | 


ſuch comempt is altogether = 
| 3 1014. 


2 
* 


65 nam wv. Archer, 


bs 2 


5. And if the plaintiff here will have any 
advantage of the defendant's proceed- 
ing there after a prohibition, this being 
matter of evidence ſhould be proved at 
the trial, and damages then inſiſted on 
for fo doing, 3 

6. 2 prohibition to the ſpiritual court, 
the defendant having piven a bond to 
deliver a will which he had got out 

of that court, Caband v. Dewbury, 
©. 3 

7. On motion for a prohibition, the 
Court will not take judicial notice of 
a cuſtom in London aſter ſentence, Cook 
v. Wing field, h 176 

8. No prohibition to the admiralty court 
after ſentence, but for cauſe apparent 
on the record, Anonymous, 194 

9. A prohibition to the ſpiritual court on 

a a ſuit there for ſeats in a church, Swer- 

1 338 

10. On a prohibition, it is quæried who 
is the viſitor of Univerfity College in 
Oxon, Shippen's Caſe, ' yg 

11. On a libel in the admiralty for ma- 
riners wages, a ſpecial contract was 
ſuggeſted, but a prohibition was de- 
nied, Te Mariners Cajz, 279 

12. See a prohibition to the grand fſef- 
fions in Wales, for that the defendant, 
living in Landon, was ſerved with pro- 
ceſs out of that court, and not appear- 
ing thereon his lands were ſequeſtered, 
Vaughan v. Evans, 374 


13, A prohibition to the ſpiritual court 
for words ſpoken in London, Hodghins 
L. Corbet, OT 114, 115 


PROMISSORY. NOTES. 
See NoTES. 


See EVIDENCE and WITNESSES. 
PROTECTIONS. 
One committed to THE FLEzrT for ſel- 
ling written proteClions, Carter's Cafe, 
349» 341 
PURCHASE, &ec, 
See DzvisE and Drsckxr. 


QUARE 
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Q. 


QUARE IMPEDIT. 


Plenarty is no good plea therein to bar 
the king's right, Rex v. Fackſon, 8 


QUO WARRANTO's 
See BorouGns 3. | 
1. A uo aur ante information for uſurp- 
ing the office of mayor of Left<uithizl, 
Rex v. John, | 132 
2. Another againſt the ſteward of a leet 
for impanelling a jury not duly ſum- 
moned, Rex v. Harriſon, 135 
3. A rule againft divers claiming to be 
capital burgeſſes, and another to be 


recorder of Brecknock, Rex v. Powell, 


165, 166 


4- See a rule, &c. againſt the mayor and 
common- council of Bedford, Rex v. 

Mayor of Bedford, 34» 35» 36 
5. On that information it was queried if 
the verdict could be ſe: aſide for miſ- 
behaviour of a juryman, and all the 
Judges of England divided, Rex v. 
Jones, | 


6. See two rules againſt two perſons 
claiming to be mayors, and others to 
be capital burgeſſes of Penryn, Rex v. 
Corporation of Penryn, 215, 216 

7. An information for uſurping the office 


of mayor of Penryn, Rex v. Pindar, 


| 234 

8. The defendant found guilty of uſurp- 
ing the office of mayor of Tregony 
ſe veral years, &c. fined 200l. Rex v. 
Cracker, 285, 286 


8 
— —_— 
* 


. | 
RECOGNIZANCE, 
See Bait and ScixE Facias. 


| RECORDS. 

1. See a rule denied to make up a record 

with an arreſt of judgment in order to 
ſupport a bill in chancery againſt the 
proſecutor, Rex v. Se, 45 


201, 202, 203, & 


2. See an attachment againſt an Aſſocĩate 
for amending a record after a motion 
in arreſt for the ſame error, Rex v. 

| ++ {aa 


| Colvin, 
RECUSANTS. 
Of pleading recuſancy in diſability, and 


of recuſants taking the oaths, 43, 44. 
Le — 
REGISTER. 

What is a good regiſtering of a South-Sea 
contract within 2 7. Geo. 1. ſeſſ. 2. 
c. 1. Woolley v. Briſcoe, 173. 174 


REMAINDERS CONTINGENT, 
&c. 


1. Of croſs- remainders, 2 54 


2. Where deviſees ſhall take an eſtate 
for liſe, with contingent remainders, 
&c. Shaw v. Weigh, 253. 


3. An executory deviſe to two on the} 
contingency of a third perſon's dying: 
in the life of thoſe two (wirthou:: 
iſſue), Parſons v. Peacock, 346, 347 

4. See and note the reſolution of the; 
Court in the caſe of contingent remain= 
ders on a deviſe, Shaw wv. Way, 38.1, 

383, Eg. 


RENTS. 
See EjECTUEN T 6. 


REPLICATION AND REJOIN- 
DER. 


See PLEA 14. 


REPLEVINS. 

1. See goods replevied, though diſtrained 
on a conviction of keeping dogs, nets, 
Ec. not qualified, Rex wv. Burchet, 

eee 209 

2. In reple ein, no ſtay of proceeding s on 
bringing in what is due for damages, 
Anonymous, 379 

3. A feire Facias againſt the pledg'2s in 
replevin is in nature of a declata non, 
and amendabie, Melder ws Buller, 

| ; | 313» 314 

_ RESCUVUS. 
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EXE SCOusãSOͤ. 

| Ste InDICTMENTS. 

1. In reſcous, &c. an attachment is not 
to be granted till return of the writ, 
Cæſar v. Holt, 110. 342 

2. An attachment againſt divers ſor reſ- 
cuing one taken on an eſcape-wartant, 

Nr bil. 4 

3. In an jodictment for a reſcue, the 
whole proecedings, wiz. the fier? fa- 
gras, Oc, are to be fer forth at large, 
Rex v. Weſtbury, 357 

 RESIDUARY LEGATEE, 
See Davise. 


RETURNS. 
See RESCOUS 1, and SHERIFPS. 


* 


3. Return to a mandamas, ictting forth 


articles for a removal ad effeFum ſe- 
geen. is ill, Rex v. Hutchinſon, 
2. The return to a mandamus may be de - 
murred to, or traverſed by 9. Anne, 
c. 20. Rex v. Tregeny, 113 
The reiury to the mandamus for re- 
floring Dr. Bentigqy to his degrees, &c. 

. Rex v. Univerſe 3 of Cambridge, 151 


4 Eight days to be between the 24 and 


retutu of each jcire facius againſt bail, 
Gh v. 7 ates, | 


ſcire jacias againſt bail held irregular, 


becauſe only four days between the 


tate and return, | ibid. 
6. The return of a ſcire facias againſt 


bail muſt be on a day certain, if the 


rocecdings againſt the principal be by 
bil, for it is an original ſuit, &c. 


 Crojts v. Butel, 188 


7. The plaint ff died be ſore the return of 


the writ ; proceedings againſt the bail 
jet aſide, Hutchinſon v. Smich, 240 
RIGHTS. 
Sce KING 4. 


1. Where two __ meet, the beſt is to 


de preferred, Smith v. Trigg, 23 
2. A copyholger, before admiſſion, has 
 Bither 745 in re, nor jus ad rem (i. e. 


102 


* 
5. A capins againſt the prircipal and 


neither a right of poſſeſſion. nor a 
right of propriety), Phillibrown v. 
3. Of rights and remedies, 353 


—— — 


8. 
SCIRE TAC IAS. 
See BaiL 2. 7. 12, 13. 16, &c. and 
Car 4. 

1. A fire facias will not lie for coſts, 
without ſhewiag that the judgment was 

affirmed in the exchequer-chamber, 
Ane, e 
2. A ſcire facias for coſts muſt always go 
into that county where execution 0 

the original judgment ſnould be made; 

but debt on ſuch judgment, or on 2 

recognizance, may be laid in any 

county, | . 
3. A. ſcire facias againſt the bail of 7:hn, 
when his name was Themas, Atwood 

. Beach, | 113 


4. An execution ſued out before the teſ- 


tator's death may be executed after 
without a /cire facias, Anonymous, 225 
5. A ſcire facias againſt the pledges in 
replevin is in nature of a declaration, 
and amendable, M cluer u. Buckler, 

: 313-314 
6. A ſcire facias may be againſt the bail 
jointly, and yet a ſeveral execution 
againſt each of them, Clarke v. Cor- 
niſb, | 199 
7. The principal and bail cannot join in 
. a plea to the ſcire facies, Addiſon v. 
Pater/on, 289, 290 
8. Tenant for life, remainder to his iſſue 
in tail, acknowledged a flatute and 
died; a ſcire facias iſſded on the ſta- 
tute againſt the iſſue in tail, and re- 
turned /cire feci; if the iſſue do not 
come in at the day, he may be charged 
with the execution, and can no way 
avoid or ſet it aſide, Atwood v. Beach, 
113 

9. Proceedings againſt the bail ſtayed, 
bec ꝛdſe only four days betwees the 
tete and return of the ſcire facias 
| brought 
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brought by the executor againſt the 
principal, Bend v. Turner, 5 
10. There mult be fifteen days ineluſive 
between the 7 fe of the firſt and return 
of the ſecond /cire facias againſt bail; 
and the firſt muſt be duly returned be- 
fore the ſecond is ſued out (and it ought 
to be four days in the office), Andi eau 
D. Harper, ; 227, 228 
11. Moved to ſet aſide proceedings on a 
ſeire facias, in which were many raſures 
and interlineations, but denied, Crows- 
ther v. Wheat, 243 
12. But if any material alteration be 
made therein by the clerk, &c. aſter 
it is ſealed, this is a miſdemeanor, and 
pauniſnable, Crowther v. Wheat, 243 
13. A ire facias directed to the ſheriff 
of Middleſex will not lie on a recogni- 
zance taken at a Judge's chamber in 


Londa; but if it be enrolled at Weft- 


minfter, the party has election, Palmer 
Vs B field, | 290 
14. Notice muſt be given upon a ire 


feeri inquiry, Steed v. Lateward, 366 


'SCIRE FI-RI INQUIRY. 
Notice muſt be given of executing a /cire 


feri inquiry, Steed v. Lateward, 366 


SERVANTS. 


See APPRENTICES, PARISH SET FLE- 
MENTS, and JUSTICES. 


SESSIONS ORDERS, &c. 

Sce ALEHOUSES, APPRENTICES, Bas- 
TARDS, JUSTICES, PARISH SETTLE- 
MENTS, &c. 

1. The ſeſſions of the peace have no ju- 
riſdiction to indift for forgery (by the 
common law), Rex v. Edwards, 321 

2. They have no juriſdiction in perjury 
by the common law, but have by ſta- 
tute, ibid. 

3. They have juriſdiction de cogſpirationi- 
7 ibid, 

4. A ſeſſions order againſt ſelling ale, 

&c. quaſhed, becauſe the county was 

only in the margin, and not in the bo- 

dy of the order, Rex v. Auſtin, 309 

5. The tlatute 5. & 6, Edw. 6. c. 25. 

has not given the ſeſſions (nor two 

juſtices) power to put down alehouſes 
at diſcretion, „ 


4. See alſo Meyer v. Yellop, - 


6. An order for removing children 
_quaſhed, &c. uſe their ages were 
not ſhewn, Rar v. Trinity Parifby 337 


SHERI+FS OF LONDON, c. 


1. If proceſs be directed to the ſheriffs 
of Londen, and one of them dies, the 
_ is gone, for both make but one 
iff, Salter v. Grofutnory 304 
2. See a ſheriff ordered to return his writ 
_ + (alirer an attachment, notwithitandmg = 
an injunction), Hilfea v. Aldridge, 
| 315 

3. An attachment cannot iſſue for 2 
reſcae till the ſh-riff has returned bis 
writ, Cæſar v. Holt, 110 


343 
5. Where the ſheriff is indifferent, a 
writ is never directed to the coroners, 

. Coning ſby . Steed, 193 


6. The high-ſheriff returos the jarys 
though his underſneriff was both at- 
torney and bail for the defendant, Rex 
. Burri ds e, 247 

7. If any lawful objection be (by affida- 
vit) made to the ſheriff, a ſpecial jury 
may be ſtruck by the maſter, — 4 
the Court will not flip the ſheriff, 
without conſent of parties, Rex v. 
Burridge, | 


SLANDER. 

1. An action lies for ſaying, G. B. 
is the man who killed my haſband,“ 
Button v. Heyward, | 24 
2. So, „. ſtole a ſheep of his,” ianu- 
endo the defendant's, and it is not 
the firſt he ſtole by a hundred,“ 
Muck*s Caſe, 30 
3. So, © heisa raſcal, villain, liar, c. 
ſpoken of a juſtice of peace, are action- 
able, A/oten v. Blagrave. 4470 


4. So an action hes for repreſenting a 
tavern to be a bawdy-houſe, Plunket <. 
Gilmore, 215 

5. So, ** he has the Pretender's picture 

„ in his room, and I ſaw him drink 
«« his health, &c.,” Fry v. Carne, 283 

6. But not for ſayiog, I never came 
«« home and pox'd my wife,” becauſe 
merely negative, Clerk v. Dyer, 290 

SMC 


* 
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SMUGGLERS. 
A ** notorious ſmuggler” diſcharged on 
| a habeas corpus, becauſe not tried with- 


in two Terms after the indictment 
found, Rex v. Walter, in $ 


SOUTH-SEA STOCE, &c. 


1. A. havin chaſed ſtock for 7 col. 
entruſts WIE: broker with the - ers 
and minutes; B. gets another to per- 
ſonate A. and ſells the ſtock to C. for 
9941. and having transferred it leaves 
the kingdom; A4. hearing of the fraud 
forbids C. to part with the ftock ; but 
C. notwithſtanding ſells it to D. for 
1090l. and D. ſells it to E. for 1 100l. 


A. brings trover againſt C. and reco- 


vers 750l. damages, Mont v. Gra- 
Bam, | g 
2. Stock muſt be transferred, or tendered 
tobe transferred, before the other party 
is obliged to part with his money, Lock 
D. Wright, | | 42 
3. Tenders, transfers of ſtock, &c. when 
and. how to be made, and how to be 
pleaded, &c. 69, 70, 71. 218. 292. 
8 : ; 381, &c. 
4. See a judgment againſt a Sourh-Sea 
director let aſide, Saludine v. Faceb- 
fon, > | 0x 
5. See further of Scut - Sea contracts, 
8 173. 218. 232, &c. 


STAMP DUTIES, &c. 


1. On a conviction of forging the ſtamps, 


a rule denied for making-up the re- 
cord with an arreſt of juugment, Rex 
D. Sclfe, | 
2. Motion to ſet aſide two verdicts, be- 
-* cauſe the diftrincas's were not ſtamped, 
Kc. but denied, becauſe they were 
Famped before THE PosTEA was 
brougat in, Tayler v. Late, 226 
3. See an expoſition of the act 5. & 6. 
Will. 3. c. 21. that writings are not 
to be evidence till ftzmped, Rex v. 
Biſhop of Cheſter, | 365 
STATUTES, 


GENERAL RULES FOR EXPOUNDING 
STATUTES. | 
1. Statutes are to be expounded by (the 
rules and reaſons of) tne common law, 
Rex v. Fockjon, 


45 


2. The king cannot be deveſted of any 
of his prerogatives by the general 
words of a ſtatute, e 

3. Though the words of an act are gene- 


ral, yet to avoid an apparent injury 
they ſhall be ſpecially conſtrued, 7 


4. And the general words of a ſtatute 


may be qualified cr reſtrained by ſub- 
8 


_ - ſequent clauſes or ſentences, 


5. The Habeas C Act being ſuſ- 
pended, the Court declared they had 
no diſcretionary power to bail, &c. 
Rex v. Lord Orrery, 96, 97 


6. Where a ſtatute directs a conviction 
to be on oath, a confeſſion of the of- 
fence is ſufficient, Rex v. Gage, 


7. See alſo Rex v. Thore good, 179 


PARTICULAR STATUTES EXPLAINED, 
EpwardD THE FIRSs r. 


Merton, cap. 1. (Of Dower), 25 


_ Glouceſter, c. 1. (Damages), 25. 315 
34. Edw. 1. c. 1. (De Terris Menſuran- 
dis), 250, 277 


 Ricnuany THE SECOND... 
15. Rich. 2. c. 2. (Forcible-Entry), 65 


HEN RT THE Firn. 


1. Hen. 5. c. 5. (Addition), | 52 
Henay THE SEVENTH. 
3. Hen. 7. e. 10. (Coſts, &c.), 314 
Hexay Tre ErcurTh, 
23. Hen. 8. c. 15. (Paupers), 344 
25. Hen. 8. c. 21. (Faculty), 364 
26. Hen. 8. c. 6. (Wales ), 136 
28. Hen. 8, c. 15. (Piracy), 


74 
34. & 35. Hen. 8. c. 26. (Wales), 136 


b Sixrn. 
5. & 6. Edw. G. c. 25. (Alehouſes), 309 


QOQerkx ELIZABETH, 
5. Eliz. c. 9. (Perjury), 179 . 
18. Eliz. c. 3. (Baſtardy), 4 


43. Eliz. 0. 2. (Poor), 39. 344, 345 


James 


63. - 


16. & 17. Car. 2. c. 8. (Jeofailes), maps 


4. Anne, c. 16. (Amendment of the 


95 
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James THE FirsT. 


| 3. Jac. 1. c. 8. (Bail in Error), 79. 237 
49 - 


— 


21. Jac. 1. c. 19. (Bankrupts), 


CHARLES THE SECOND. 


35 


22: K 23- Car. 1 . . Full Coſts), 


37 


| Wirtrtiam THE TrhinD. 
6. & 7. Will, 3+ Co 11. (Profane ages 
Kc. ), 58. 366 
8. & 9. Will. 3: e, 11. e Suits), 


115 


— c. 17. (Eſcapes by Mar- 
ſhal), 350 
9. & 10. Will. 3. c. 17. (Bills of Ex- 


change), 373 
— c. 25. (Stamp Du- 
ties), , 355 


10. & 11. Will. 3. c. 23. (Felony), 165 
Qu Anne, 


3. & 4. Anne, c. 9. (Promiffory Notes), | 


302. 373 


Law), 356 
4. & 5. Anne, c. 16. (Amendment of the 
Law), 77. 198. 285. 303 
5. Anne, c. 14. 5 the _— 
3 

=—— . 31. (Felony), 264 
6. Anne, c. 16. (Brokers), 103 
8. Annes e, 9. (Duty on Candles), 319, 
320 


9. Anne, c. 14. (Againſt Gaming), 57. 
187 


— c. 20. (Quo Warranto, &c.), 28. 
| 113. 128. 133. 203; 351» &c. 


GEORGE THE i FiRSsT. 
1. Geo. 1. c. ˖ 3. (Popiſh Recufants), 4. 44. 


45 

— — Cc. 48. (For EY Trees), 
e 

3. Geo. 1. c. 15. (Sheriffs), 187 


g. Geo. 1. 6. 24. (Bankrupts), 348 


6. Geo. 1. c. 22. (Bankrupts), 348 
7. Geo. 1. c. 13. (Combination of Tay- 


lors), | IO, 11 
—— Co 1. 5. ( South-Sea Direc- 
tors), ; 29r 
6 C. 29. (Pardon), 2 103 
— ſeſſ. 2. c. 1. iſteri 
Contracts), : 9 51 
8. Geo. 1. c. 19. (Preſerving che Game), 
238 


Corpus, 
See alſo Sraur Durizs. 


SUMMONS. 
See Al ERouses and JusTiICEs. 

1. Where a ſummons muſt be ſet forth 
in the order of juſtices, &c. Rex w. 
Chas; - „„ 

2. See alſo Rex v. Auſtin, 309 


3. If the defendant be not ſummoned, it 
is a miſbehaviour in the juſtices, for 
which an information lies, Rex v. 
Venables, 378 


4. An order of baſtardy quaſhed, for not 


ſetting forth that the putative father 
was ſummoned, Rex v. Clegg, 4 


SUNDAY. 


Though Sunday is included in notices for 
trials, &c. yet it is not included in the 
four days rules to plead, Ec. Lerd Co. 


ning /ty*; Caſe, 46 


 SURPLUSAGE. 


1. An inſenſible word, if ſurpluſage, 
ſhall not vitiate an indictment, &c. 
Rex v. Harris, 327 


2. And where the error is in a word of 
ſurpluſage, it ſhall not vitiate a Jadg- 
ment, Turner v. 1 Ys 377 


9. Geo. 1. c. 1. (Suſpending Habeas 
g6 


% T. 
TAXES. 
Rates to church and poor are not to be 
eſteemed taxes on lands, Theed S. 


Starkey, ENB E 14. 
| | -4 R, 


« 
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TENDER. 

See PLEAS, SouTn-Sea STOCK, 2, 3. 
z. Tender, how to be made or pleaded, 
. 69. 70, 71. 218, 219. 292 
2. Where a time and place is agreed on 
by the parties, and they both meet, he 
who pleads a tender muſt alſo ſhew 
that the other refuſed, &c. ; hut if one 
of them is not there, that muſt be ſet 
forth by the other, and that he was 
there er obtulit, 106. See 70, 71. 219. 


292 
TRADE s. 
Muſic is no trade, but a ſcience, Coma- 
27 cf Muficians v. Green, 211 
TRAVERSE. 
See PLEAS. 


The proſecutor may plead (demur) to, 


or traverie ihe facts in the return of a 
mandamus, Rex v. Trinity Chapel, 28 


TREASON. 
See IxDdicTMENTS and OUTLAWRY. 
1. One attainted thereof, and executed 
in Middleſex, though the facts laid in 
ex, Rex v. Layer, 94 
2. An intention to levy war is an overt 
” aR to kill rhe king, Rex w. Layer, 92 
See Of CRALLIZN CIES, &c. £6 


| TRESPASS. : 
t. See an action of treſpais laid with a 
converlion, Biggs v. Greenfield, 21 A 
| f 21 
2. Where the original at was a wrong 
in ĩtielf, there treſpaſs vi ef arms hes, 
Reynolds v. Clark, 275 


3. But where an injury is in conſequence 
of a lawful act, it muſt be treſpaſs on 


the caſe, Reynolds D. Clart, 272 
4 In treſpaſs guare claujam fregit, and all 
local actions, the plaintiſt cannot prove 
a tre 
in the declaration nor lay it any- 
where but where done, I alrand v. 
Van Mee, Fo 322 
5. Treſpaſs for entering the houſe of 4. 


s anywhere but where it is laid 


Elen afier a verdift and entire de. 
mages, judgment was arrefted, 
Madgex v. Taylor, we 
6. Treſpaſs on the caſe fer deſtroying 

the plaintiff's common in fix acres * 
Juſtification in three acres only is ill, 

M. v. Bennett, 120, 121 
7. Treſpaſs againſt two, for taking cattle 


and converting them: one ſuffers 
judgment by default, the other juſtifies 
by diſtreſs for rent due to him who 

ſuffered judgment; and to the con- 
verſion pleaded the plaintiff's licence 
to ſell; which is found for him: the 
plaintiff now cannot have any benefit 
of the judgment, for it does not appear 
be had any cauſe of action, Biggs v. 
Greenfield, WEE ©: 


TROVE i 

See TRESPASS: : 

1. In trover and actions for damages, no 
leave to bring the thing n into 
court, Huxer v. Gapan, 176 
2. An action ef trover lies here for a 
converſion in Ireland, Walrand v. Var 
NMaſes , K 321 
3. For the plaintiff may lay the conver- 
ſion here, and prove it was done in 
7 rela::d 3 but this is otberwiſe in local 
actions, M alrond v. Yau Moſes, 322 
4 In trover, the converſion is the point 
in iſſue, for which a certain time and 
place mutt be alledged, Euxer v. Ga- 
pan, „ 177 
5- See trover for South - Sea ſtock tranſ- 

ferred to the defendant by one Who 
PEEING the plaintiff, Monk v. Gra- 
ans, ; | 9 
6. In trover for a horſe, if the inn- kee per 
ſeize for ſeveral nights, it is evidence 
of converſion, Jones v. Thurke, 172, 

| | . 175 
7. Though he may detain a horſe for 
one night's meat, yet he cannot fel] it 
and pay himſelf; if he do, it is a 
converſion, 8 
8. In trover for a ring, moved to bring 
it into court denied; but leave was to 
amend the declaration, Huxer v. Ga- 
fan, > EP 


TRIAL. 
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FE 
See SUNDAY. | 


1. A new trial is never granted in ang- 
ent, 


ther Term aſter ſigning the jud} 


| 2. Motion for anew trial, becauſe the 


jury found a general verdi&t by. the 
"Judge's direction, and that he refuſed 
to fign a bill of exceptipns, but de- 
nied, becauſe. not made before the 


Judgment ſigned ; aliter would have dente: Toqunſeud's Caje, 


A 


granted it, Pocklington v. Hatton, 


8 220 


3. On an indictment for ſmuggling, &c. 
the trial is to be within two Terms af- 


ter commitment, Rex v. Waller, 4 
On affidavit of the indiſpoſition of a 


witneſs, the eſtreating a recognizance 
to try an indiftment was ſtayed on 


paying coſts, and entering into a new 
rule, Hehe ts 


ex v. Smart, 238 
Sze PROHIBITION, 1. 

Poonx's RATES, 4. 
A modus payable on or about ſuch a day 


zs not good, for the day muſt be cer- 


375» 


tain, &c. Blacket v. Finnag, 
” ; : s 3 376 


45 


% 
In error here from the king's bench in 
Treland, on a libel for a prohibition in a 
ſuit for tithes, a variance was pleaded 
between the libel and the plea, but 
over-ruled (/e PLEA), Stratford v. 
Neale, | ove fo 
2. A variance between the original and 

declaration, alledged it was right, 
ovly the No. Roll miſtaken, and there- 
fore judgment affirmed, Hawker v. 
Hinton, | 7 ; «4 PEE FES oe 4-04 3 ; 243 


VENIRE. 


On leave to amend a venire after error 


brought, the plaintiff in the original 
Por. VII. Pan . 


Lass, 5 


mall not be ſet aſide, 


and the breach was aſſig 


1, 2, &c. 


Aa 


v. Meyer, 
2 1 3 2 "a 4 od | 1 
KN 

7 ks o he * 1 - RY 4 ; J ; 


- - 


| aQion is not to pay coſts + 
OE 


See BARRISTER. 7 

1. In a tranſitory action by ſpecial origi 
nal, the wenue was changed, Long v. 
Nixon, : | = | 239 
2. A barriſter or attorney joined with 
_  anqther, has no privilege to change the 
Dise 


VERDICT, 
| See TxrIat. 


1. See a ſpecial verdict amended on pay- 


ing coſts, Mayo v. Archer. 48, 49 
2. Quære, If a verdict on a guo warrants 


information could be ſet aſide for miſ- 
behaviour of a juryman (and note all 
the Judges of England were divided on 
the point), Rex v. Jones, 201, 202 

g AD RE, 

A verdi& given on good evidence, 
: and ſo candied bs the Judge, ought 
not to be ſet aſide, Rex v. John, 134, 

| ; 8 13 3 

4. Where the defendant is acquitted in 
any caſe on a criminal proſecution, it 
v. Jones, 
| 208 
5. Motion to ſet aſide a verdict becauſe 
the agreement was in the copulative, 

1 the. brew of in the 
disjunctive, Burges v. Bracher, 239 


6. Where ſeveral iſſues are joined, a ver- 


dict finding one, and not the other, 
is ill pro toto, Stratford v. Neale, 3 
7. A verdict amended by the notes of the: 
clerk, and proof of the matter given 
in evidence, on paying coſts, Mayo v. 
Archer, ROLE 
8. Motion to ſet aſide two verdicts, be- 
cauſe the Diſtringass were not ſtamp- 
ed, but denied (/e STAur-Durr). 
Taylor v. Lake, © Os 226 


g. Where words may be taken ina doubt- . 
ful ſenſe, ray ſhall be taken in that 
ſupport the verdict, &c, 
e 
10. Words 


which will 
_Burges v. Bracber, 
1 "8 


YE 
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by a verdict, Cambridge v. Lea, 380 
rt. Obje&ions in. ejectment after verdict 
orer-ruled, Salter v. Greſvenor, 303 

VEST RIES. 
* See Cass, 1, and 2. 
C 
5a Fe Kine's PazROGATEVE, 5. 


1. In a prohibition, it was queried who 


vas Viſitor of Univer/ity College in 
xon, Dr. Shigpen's Cafe, 367 


2 Where the ordinary maf viſit a royal 
foundation, Ca/e of Trinity 92 a 
A Fr IS A . * 1 3 


© UNION of CHURCHES. 
Ser Eino's PRPAOGATIVE, 6. 
' UNIVERSITY DEGREES. 
See MaNDAMUs, 7. 
8 BRE. ; 
See FroFFMENTS. 


- WAGER of LAW. 
" merchandizandum, wager of law does 
© hot lie, Page v. Barns, 
A. Bot if account be L. ; ray one 23 re» 
ceiver, if the plaintiff does not ſhew by 
whoſe hands, it will tie, | ibid. 
WALES. 


F 


1. Ladtetwent of mordef removed out of 


I ulis, and tried in an Engl county, 
_ Rex v. Aidoes, © 
2. Vet ſee a crrtforari denied for remov- 
ing iodictments of murder out of Wales, 
"Rex v. Burnaby, 146 
3. Prohibition to the grand ſeſſions there, 


for ſequeſtering lands there on à pro- 5 


ceſs ſerved in Lenden, Faughan v. 
Evens | 


10 account sgainſt obe as bailif ad - 


303 


7 136, &c. 


374 


WARRANT of ATTORNEY. 
. Ses Ar TokNIES. e 
Though by the late ſtatute the plaintiff: 
attorney is to file his warrant the Term 
he declares, yet if he do it before the 
deſendant pleads, it is well, Cole v. 
IIA LS, | 

| Ser Davies and Lecaciss. ' 
1. Words in wills are to be taken in that 
ſenſe as is conſiſtent with reaſon, Bur 


. Davall,. . 90 
2. See the rules of conſtruction of words 
in wills, Goodright V. Opie, : 123 


3. A will of gavelkind lands cancelled. 


by the teſiator, Turner v. Turner, 208 


4. Prohibition to the ſpiritual court on a 


ſeit there upon a bond given to brin 
in a will they had delivered to the ab- 
ligor, Cuband v. Dereſbary, 327 
$. Though a teſtator does not diſpoſe 
of his eſtate with that prudence ano. 
ther might, yet it is no proof of his 
being 2 compes, Burr &, Dawall, $9, 


WITNESSES. 
Ser Evipdexce. 
1. The objedivn to a witneſs who was to 
get by the event of the cauſe, anſwered, 
Burr v. Davall, 60 


2. The eſtreating a recognizance ſtayed, 
for that the defendant could not get his 


witneſſes (being fick) at the trial, Rex 
v. Smart, 1 


3. So a reidict on an indictment of per- 
; jury fer afice on affidaviss de Thar 
he could riot get his witneſſes ready, 
Rex v. Pusſell, 289 
4. The plaintiff moved to have witneſſes 
{ſeamen going 4 long voyage) exa- 
mined at a Judge's chamber; but de- 
died, becauſe he might have brought 
on the trial when he pleaſed, Auony- 

_ Wor, | Bb. — Jr 
Bat if the defendant had defired a fa- 
vour of the Coart, it would not be 
granted withom he would admit the 
5 DS: plaintiff 
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| plaintiff to examine thoſe witneſſes 
. ; | 3 

6. One of the bail being a material 

witneſs for defendant, he moved that 

new bail might be put in, but 

denied, Walrond v. Van Meſes, 321, 

Fi 5 


WORDS, &c. EXOUNED. 
See Herrs, VERDICT, 9. Wills 1, 3. 
1. Doubtful words ſhall be taken in 
mitiori ſeiſu, Rex v. Univerfity of 

Cambridge, 1 * 
2. Where words may be taken in a double 
ſenſe, the Court, after a verdict, will 
always conſtrue them in that ſenſe 
which may ſupport the verdict, Burgos 
2. Bracber, : 240 
3. Ad effetum ſequen,” in a return, is 
ill, Rex v. Hutchinſon, 102 
4. Where words are to be reddendo fingula 
feagulis, Rex v. Tregony, 111 
5. Where the words . fecit notam®, in 
a. declaration or plea, implies he figned 
it, Elliot v. Cotuper, 307 
6. Parties to an indenture are eſtopped 


to deny eſſentials, but not deſcriptive 
words, Skipwarth v. Green, 311 


7. Of inſenfible words in inditments 


and verdias, fee title SUurPLUS- 
AGE. 5 
8. Motion to quiſh an indictment for a 


riot and aſſauſt on a conſtable by reaſon 


of an inſenſible word, Rex v. Harris, 
„ | 327 
9. The words quadrant libris“ in a bail. 
bond held good for gol. Anonymous, 

| 5 342 

10. Dower of three tenements, not good 
for the uncertainty of the word tene - 
ment, Kent v. Kerry, 355 


See Avia E; rern Rr. 


11. Of the force and effect of per quod 
ſervitium wel conſortium amifit, Phillips 


v. Fiſh, 372 


Tenement, 


1. Of writs of error. 


ParTICULAR WORDS EXPLAINED, 


Accountable, 363 
Ad foifiend. — 
Ad talem effetum, 2 

Barratry quid, 230, 231 
Depofitions, 153 

Fecit notam, 307 
Plenius veritar. 83 
Pro confideratione, 42. 105 

Quadrant libris, 342 
Stulte agit, c. 152 
355 


WRITINGS. 
Ste ATToRneyY and DuEEDE. 


X 1 T- 2 
| See ERROR, 
IaZLAx p, and RETURNS. ö 
2. A writ altered after it is ſcaled, is a 
great miſdemeanor, but no ground to 
quaſh the proceedings, Carthew v. 
beat, | | 243 
3. A ſheriff ordered to return his writ, 
or be committed. though an injunction, 
&c. Wilfon v. Aldridge, | 


cauſe of action, Kirk v. Perry, 343 
5. After want of a bill filed in ſuch a 
Term (and fo certified by the Chief 

Juſtice to the houſe of lords) a bill 


_ thall not be filed in that cauſe of any 

other Term, Martin v. Budgell, 368 
6. Where a writ of inquiry may be ſet # 
197. and 213 


7. A judgment by default is not to 
- be impeached where the defendant 
made defence on the writ- of inquiry, 
Patterſon v. Dyer, 8 289 
8. A writ of inquiry executed before all 
the money becomes due, is void, Anony- 
ages 349. 350 


9. Notice muſt be given of iſſuing and 


executing a cire fiert inquiry, Steel we 
Latervard, : , 366 


See alfo title Ca PIAs, Exxon, Fi. Fac. | 


Scing Facias, &c, 


END OF THE EIGHTH VOLUME; 


| 315, 316 
4. A latitat may be ſaed out before the 


